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Preface 


This Cumulative Supplement to Replacement Volume 3B contains the gen- 
eral laws of a permanent nature enacted by the General Assembly since publi- 
cation of the replacement volume through the 1985 Regular Session which are 
within the scope of such volume, and brings to date the annotations included 
therein. 


Amendments are inserted under the same section numbers appearing in the 
General Statutes, and new laws appear under the proper chapter headings. 


Chapter analyses show all affected sections, except sections for which catch- 
lines are carried for the purpose of notes only. An index to all statutes codified 
herein will appear in the Replacement Index Volumes. 


A majority of the Session Laws are made effective upon ratification, but a 
few provide for stated effective dates. If the Session Law makes no provision 
for an effective date, the law becomes effective under G.S. 120-20 “from and 
after 30 days after the adjournment of the session” in which passed. 


Beginning with the opinions issued by the North Carolina Attorney Gen- 
eral on July 1, 1969, any opinion which construes a specific statute is cited as 
an annotation to that statute. For a copy of an opinion or of its headnotes 
write the Attorney General, P. O. Box 629, Raleigh, N.C. 27602. 


The members of the North Carolina Bar are requested to communicate any 
defects they may find in the General Statutes or in this Cumulative Supple- 
ment and any suggestions they may have for improving the General Statutes, 
to the Department of Justice of the State of North Carolina, or to The Michie 
Company, Law Publishers, Charlottesville, Virginia. 


Digitized by the Internet Archive 
in 2023 with funding from 
State Library of North Carolina 


https://archive.org/details/generalstatuteso0Onort_14 


Scope of Volume 


Statutes: 


Permanent portions of the General Laws enacted by the General Assembly 
through the 1985 Regular Session affecting Chapters 117 to 136 of the Gen- 
eral Statutes. 


Annotations: 


Sources of the annotations to the General Statutes appearing in this volume 


are: 


North Carolina Reports through Volume 313, p. 337. 

North Carolina Court of Appeals Reports through Volume 73, p. 335. 
South Eastern Reporter 2nd Series through Volume 329, p. 896. 
Federal Reporter 2nd Series through Volume 761, p. 712. 
Federal Supplement through Volume 607, p. 1490. 

Federal Rules Decisions through Volume 105, p. 250. 
Bankruptcy Reports through Volume 48, p. 873. 

Supreme Court Reporter through Volume 105, p. 2370. 

North Carolina Law Review through Volume 68, p. 809. 

Wake Forest Law Review through Volume 20, p. 540. 

Campbell Law Review through Volume 7, p. 298. 

Duke Law Journal through 1983, p. 1142. 

North Carolina Central Law Journal through Volume 14, p. 680. 
Opinions of the Attorney General. 
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The General Statutes of North Carolina 
1985 Cumulative Supplement 


VOLUME 3B 


Chapter 117. 
Electrification. 


Article 1. Article 2. 


Rural Electrification Authority. Electric Membership Corporations. 

Sec. 

117-13. Board of directors; compensation; pres- 
ident and secretary. 


Sec. 
117-2. Powers. 


ARTICLE 1. 


Rural Electrification Authority. 


§ 117-2. Powers. 


The purpose of said North Carolina Rural Electrification Authority is to 
secure electrical service for the rural districts of the State where service is not 
now being rendered, and it is hereby empowered to do the following in order to 
accomplish that purpose: 

(7) To have the power of eminent domain for the purpose of condemning 
rights-of-way for the erection of transmission and distribution lines, 
either in its own name, or in its own name on behalf of the electric 
membership corporations to be formed as provided by law. For the 
purposes of exercising the powers of eminent domain the North Caro- 
lina Rural Electrification Authority shall be deemed a private con- 
demnor and shall follow the procedures of Chapter 40A for a private 
condemnor. 

(1935, c. 288, s. 2; 1981, c. 919, s. 12.) 


Only Part of Section Set Out. — As the Effect of Amendments. — The 1981 
rest of the section was not affected by the amendment, effective January 1, 1982, added 
amendment, it is not set out. the second sentence of subdivision (7). 


§ 117-13 1985 CUMULATIVE SUPPLEMENT 6917.13 


ARTICLE 2. 


Electric Membership Corporations. 


§ 117-13. Board of directors; compensation; president and 
secretary. 


Each corporation formed under this Article shall have a board of directors, 
in which management of the affairs of the corporation is vested. The directors 
of the corporation, other than those named in its certificate of incorporation, 
shall be elected annually by the members entitled to vote, but if the bylaws so 
provide the directors may be elected on a staggered-term basis: Provided, that 
the total number of directors on a board shall be so divided that not less than 
one third of thém, or as nearly thereto as their division for that purpose will 
permit, shall be elected annually, and no term shall be longer than for three 
years; and provided further that, except as may be necessary in inaugurating 
such a plan, all directors shall be elected for terms of equal duration. The 
directors shall be entitled to receive for their services only such compensation 
as is provided in the bylaws. The board shall elect annually from its own 
number a president and a secretary. The directors must be members of the 
corporation, except that for those corporations whose principal purpose is to 
furnish bulk electric wholesale power supplies and whose membership con- 
sists of other electric membership corporations, the directors may be mem- 
bers, directors, officers or managers of the member corporations, and shall be 
elected by the member corporation’s board of directors. (1935, c. be ANE ERs 
1959, c. 387, s. 1; 1969, c. 760; 1975, c. 314; 1979, c. 285, s. 2; 1981, c. 478.) 


Effect of Amendments. — tors and the powers of a corporation shall be 
The 1981 amendment rewrote the first sen- vested in and exercised by a majority of the 
tence, which formerly read: “Each corporation directors in office.” 
formed hereunder shall have a board of direc- 


§ 118-1 


FIREMEN’S RELIEF FUND 


§ 118-1 


Chapter 118. 
Firemen’s Relief Fund. 


Article 1. Sec. 
Fund {Derived from Fire Insurance 118-38. “Eligible firemen” defined; determina- 
Companies. tion and certification of volun- 
teers meeting qualifications. 
Sec. j : Late 118-39. “Eligible rescue squad worker” de- 
118-6. Trustees appointed; organization. Aiedadotaceniee d certifj 
118-7. Disbursement of funds by trustees. Mbeg ec Toe eee, Cera 
118-8. Trustees to keep account and file certi- Nees of eligibility. 
fied reports. 118-40. Firemen s application for membership 
118-11. No discrimination on account of race. in fund; monthly payments by 
; members; payments credited to 
Article 2. separate accounts of members. 
State Appropriation. 118-41. Rescue squad worker’s application for 
118-12. Application of fund. membership in funds; monthly 
118-17. Treasurer to pay fund to Volunteer payments by members; payments 
Hiroto stAcamanorn credited to separate accounts of 
; members. 
Article 3. 118-42. Monthly pensions upon retirement. 
North Carolina Firemen’s Pension 118-43. Payments in lump sums. 
Fund. 118-44. Pro rata reduction of benefits when 
: fund insufficient to pay in full. 
Bi ey 8152), Recodified 118-45. Provisions subject to future legislative 
Article 4. change. 
North Carolina Firemen’s and Rescue 118-46. Determination of creditable service; 
Squad Workers’ Pension Fund. pera oe Seca by appli- 
: . See cants for membership. 
118-33. aaa established; administration by [16-4 Teale et loGebrvice wok affected by serv- 
oard of trustees; rules and regu- tied JE 
ghee ing in more than one department 
118-34. Creation and membership of board of or squad; transfer from one de- 
trustees; compensation. partment or squad to another. 
118-35. Powers and duties of the board. 118-48. Effect of member being six months de- 
118-36. Director. linquent in making monthly pay- 
118-37. State Treasurer to be custodian of ments. 
fund; appropriations; contribu- 118-49. Exemptions of pensions from attach- 
tions to fund; expenditures. ment; rights nonassignable. 
ARTICLE 1. 


Fund Derived from Fire Insurance Companies. 


§ 118-1. Fire insurance companies to report premiums col- 


lected. 


Local Supplemental Firemen’s Retire- 
ment Fund. — City of Asheboro: 1985, c. 186; 
city of Asheville: 1979, 2nd Sess., c. 1315, 
amending 1979, c. 208; city of Belhaven: 1981, 
c. 294; city of Burlington: 1979, 2nd Sess., c. 
1144; city of Durham: 1983, c. 463; city of 
Gastonia: 1983 (Reg. Sess., 1984), c. 1016; city 
of Greensboro: 1983, c. 466; city of Henderson: 
1981, c. 111; city of Hendersonville: 1981, c. 
341; city of Hickory: 1985, c. 139; city of 
Laurinburg: 1979, 2nd Sess., c. 1315; city of 
Mayodan: 1985, c. 255; city of Monroe: 1981, c. 


532; city of New Bern: 1983, c. 551; city of 
Newton: 1981, c. 298; 19838, c. 503; city of 
Reidsville: 1979, c. 94; 1981 (Reg. Sess., 1982), 
c. 1235; city of Rocky Mount: 1983, c. 498; city 
of Shelby: 1985, c. 209; city of Williamston: 
1985, c. 188; city of Wilmington: 1983, cc. 504, 
505, 906; town of Canton: 1979, 2nd Sess., c. . 
1105; town of Cary: 1985, c. 159; town of 
Edenton: 1981, cc. 286, 996; town of Farmville: 
1981, c. 533; town of Forest City: 1979, 2nd 
Sess., c. 1276; town of Lillington: 1981, c. 285; 
town of Tarboro: 1985, c. 157; town of Valdese: 
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1983, c. 501; town of Waynesville: 1981, c. 288; city of Lexington should be stricken from the 
town. of Wilkesboro: 1985, c. 131; village of bound volume. By virtue of Session Laws 1981, 
Kannapolis: 1983, c. 497. c. 209, the town of Forest City should be 


By virtue of Session Laws 1981, c. 906, the Stricken from the bound volume. 


§ 118-5. Insurance Commissioner to pay fund to treasurer. 


Local Modification. — City of Hickory: 1985, c. 209; town of Cary: 1985, c. 159; town of 
1985, c. 1389; city of New Bern: 1983, c. 551; Tarboro: 1985, c. 157. 
city of Raleigh: 1985, c. 35, s. 3; city of Shelby: 


§ 118-6. Trustees appointed; organization. 


For each county, town or city complying with and deriving benefits from the 
provisions of this Article, there shall be appointed a local board of trustees, 
known as ‘the trustees of the firemen’s relief fund, to be composed of five 
members, two of whom shall be elected by the members of the loca] fire 
department or departments who are qualified as beneficiaries of such fund, 
two of whom shall be elected by the mayor and board of aldermen or other 
local governing body, and one of whom shall be named by the Commissioner of 
Insurance. Their selection and term of office shall be as follows: 

(1) The members of the fire department shall hold an election each Janu- 
ary to elect their representatives to above board. In J anuary 1950, 
the firemen shall elect one member to serve for two years and one 
member to serve for one year, then each year in J anuary thereafter, 
they shall elect only one member and his term of office shall be for 
two years. 

(2) The mayor and board of aldermen or other local governing body shall 
appoint, in January 1950, two representatives to above board, one to 
hold office for two years and one to hold office for one year, and each 
year in January thereafter they shall appoint only one representative 
and his term of office shall be for two years. 

(3) The Commissioner of Insurance shall appoint one representative to 
serve as trustee and he shall serve at the pleasure of the Commis- 
sioner. 

All of the above trustees shall hold office for their elected or appointed time, 
or until their successors are elected or appointed, and shall serve without pay 
for their services. They shall immediately after election and appointment 
organize by electing from their members a chairman and a secretary and 
treasurer, which two last positions may be held by the same person. The 
treasurer of said board of trustees shall give a good and sufficient bond in a 
sum equal to the amount of moneys in his hands, to be approved by the 
Commissioner of Insurance, for the faithful and proper discharge of the duties 
of his office. If the chief or chiefs of the local fire departments are not named 
on the board of trustees as above provided, then they shall serve as ex officio 
members without privilege of voting on matters before the board. (1907, ¢. 
831, s. 6; C.S., s. 6068; 1925, c. 41; 1945, c. 74, s. 1; 1947, c. 720; 1949, c. 1054; 
1973, c. 1365; 1985, c. 666, s. 64.) 


Local Modification. — City of Hickory: Effect of Amendments. — The 1985 
1985, c. 139; city of Mayodan: 1985, c. 255; city amendment, effective July 10, 1985, rewrote 
of New Bern: 1983, c. 551; city of Shelby: 1985, the first sentence of the first paragraph and 


c. 209; city of Williamston: 1985, c. 188; city of te thet f the last h 
Wilmington: 1983, c. 505; town of Tarboro: rewrote the last sentence of the last paragrap 


1985, c. 157; town of Valdese: 1983;4c¢..501: 
town of Wilkesboro: 1985, c. 131. 
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§ 118-7 FIREMEN’S RELIEF FUND § 118-8 


§ 118-7. Disbursement of funds by trustees. 


The board of trustees shall have entire control of the funds derived from the 
provisions of this Article, and shall disburse the funds only for the following 
purposes: 

(3) Repealed by Session Laws 1985, c. 666, s. 61, effective July 10, 1985. 

(5) To provide for benefits of supplemental retirement, additional 
workers compensation, and other insurance and pension protection 
for firemen otherwise qualifying for benefits from the Firemen’s 
Relief Fund as set forth in Article 2 of this Chapter. 

(6) To provide for educational benefits to firemen and their dependents 
who otherwise qualify for benefits from the Firemen’s Relief Fund as 
set forth in Article 2 of this chapter. 

Notwithstanding any other provisions of law, no expenditures shall be made 
pursuant to subsections (5) and (6) of this section unless the State Firemen’s 
Association has certified that such expenditures will not render the Fund 
actuarially unsound for the purposes of providing the benefits set forth in 
subsections (1), (2), and (4) of this section. If, for any reason, funds made 
available for subsections (5) and (6) of this section shall be insufficient to pay 
in full any benefits, the benefits pursuant to subsections (5) and (6) shall be 
reduced pro rata for as long as the amount of insufficient funds exists. No 
claim shall accrue with respect to any amount by which a benefit under 
subsections (5) and (6) shall have been reduced. (1907, c. 831, s. 6; 1919, c. 180; 
C.S., s. 6069; Ex. Sess. 1921, c. 55; 1923, c. 22; 1925, c. 41; 1945 "Cr (4. S223 
1985, c. 666, s. 61.) 


Only Part of Section Set Out. — As the 
rest of the section was not affected by the 
amendment, it is not set out. 

Local Modification. — City of Asheboro: 
1985, c. 186; city of Hickory: 1981, c. 407; 1985, 
c. 139; city of Mayodan: 1985, c. 255; city of 
New Bern: 1983, c. 551; city of Radford: 1983, 
c. 496; city of Shelby: 1985, c. 209; city of 
Williamston: 1985, c. 188; city of Wilmington: 
1983, c. 505; town of Cary: 1985, c. 159; town of 
Kernersville: 1979, 2nd Sess., c. 1106; town of 


Tarboro: 1985, c. 157; town of Valdese: 1983, c. 
501; town of Wilkesboro: 1985, c. 131. 

Effect of Amendments. — The 1985 
amendment, effective July 10, 1985, deleted 
subdivision (3), which read “To safeguard any 
fireman who has honorably served for a period 
of five years in the fire service of his city or 
town from ever becoming an inmate of any 
almshouse,” added subdivisions (5) and (6), and 
added the last paragraph. 


§ 118-8. Trustees to keep account and file certified reports. 


(a) Each local board of trustees shall keep a correct account of all moneys 
received and disbursed by them. On a form prescribed by the North Carolina 
State Firemen’s Association, each local board shall certify by October 31 of 
each year the following to the Association: the balance of the local fund, proof 
of sufficient bonding, a full accounting of the previous year’s expenditures, 
and a full accounting of membership qualifications. Such certification shall be 
made concurrently with the local unit’s statement of Fire Readiness. 

(b) In turn, the State Firemen’s Association shall certify to the Department 
of Insurance by January 1 of each year on a form prescribed by the Depart- 
ment, the local units which have complied with the requirements of subsec- 
tion (a) of this section. 

(c) In the event that any board of trustees in any of the towns and cities . 
benefited by this Article shall neglect or fail to perform their duties, or shall 
willfully misappropriate the funds entrusted in their care by obligating or 
disbursing such funds for any purpose other than those set forth in G.S. 118-7, 
then the Insurance Commissioner shall withhold any and all further pay- 


veal 


§ 118-11 1985 CUMULATIVE SUPPLEMENT § 118-12 


h board of trustees, or their successors, until the matter has been 
fale taeceated by an official of the State Firemen’s Association, and ad- 
justed to the satisfaction of the Insurance Commissioner. 

(d) In the event that any local relief fund provided for in this Article be- 
comes impaired, then the Firemen’s Relief Fund may in the discretion of its 
board of trustees assist the local unit administering the fund in providing for 
relief to injured firemen and their dependents or survivors; provided, however, 
that any funds so provided to such impaired units shall be repaid in full at the 
statutory rate of interest from future local unit receipts if the impairment 
resulted from violations of this Article. (1907, c..831, s. 7; C.S., s. 6070; 1925, 
c. 41; 1985, c. 666, s. 63.) 


Effect of Amendments. — The 1985 
amendment, effective July 10, 1985, rewrote 
this section. 


§ 118-11. No discrimination on account of race. 


The local boards of trustees of the Firemen’s Relief Fund shall make no 
discrimination based upon race in the payment of benefits. (1907, c..831, s. 10; 
C.S., s. 6073; 1985, c. 666, s. 62.) 


Effect of Amendments. — The 1985 
amendment, effective July 10, 1985, rewrote 
this section. 
ARTICLE 2. 


State Appropriation. 


§ 118-12. Application of fund. 


The money paid into the hands of the treasurer of the North Carolina State 
Firemen’s Association shall be known and remain as the “Firemen’s Relief 
Fund” of North Carolina, and shall be used as a fund for the relief of firemen, 
members of such Association, who may be injured or rendered sick by disease 
contracted in the actual discharge of duty as firemen, and for the relief of 
widows, children, and if there be no widow or children, then dependent 
mothers of such firemen killed or dying from disease so contracted in such 
discharge of duty; to be paid in such manner and in such sums to such individ- 
uals of the classes herein named and described as may be provided for and 
determined upon in accordance with the constitution and bylaws of said Asso- 
ciation, and such provisions and determinations made pursuant to said consti- 
tution and bylaws shall be final and conclusive as to the persons entitled to 
benefits and as to the amount of benefit to be received, and no action at law 
shall be maintained against said Association to enforce any claim or recover 
any benefit under this Article or under the constitution and bylaws of said 
Association; but if any officer or committee of said Association omit or refuse 
to perform any duty imposed upon him or them, nothing herein contained 
shall be construed to prevent any proceedings against said officer or commit- 
tee to compel him or them to perform such duty. No fireman shall be entitled 
to receive any benefits under this section until the firemen’s relief fund of his 
city or town shall have been exhausted. Notwithstanding the above provi- 
sions, the Executive Board of the North Carolina State Firemen’s Association 
is hereby authorized to grant educational scholarships to the children of mem- 
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§ 118-17 FIREMEN’S RELIEF FUND § 118-33 


bers; and to subsidize premium payments of members over 65 years of age to 
the Firemen’s Fraternal Insurance Fund of the North Carolina State Fire- 
men’s Association. (1891, c. 468, s. 3; Rev., s. 4893; C. S., s. 6058; 1925, c. 41; 
1981 (Reg. Sess., 1982), c. 1215.) 


Effect of Amendments. — The 1981 (Reg. 
Sess., 1982) amendment added the last sen- 
tence. 


§ 118-17. Treasurer to pay fund to Volunteer Firemen’s As- 
sociation. 


The treasurer of the North Carolina State Firemen’s Association shall pay 
to the treasurer of the North Carolina State Volunteer Firemen’s Association 
one sixth of the funds arising from the five percent (5%) paid him by the 
Insurance Commissioner each year to be used by said North Carolina State 
Volunteer Firemen’s Association for the purposes set forth in G.S. 118-7. 

Local units of the North Carolina State Volunteer Firemen’s Association 
shall maintain records and report to the North Carolina State Firemen’s Asso- 
ciation in the same manner and to the same extent as provided for in G.S. 
118-8, and shall be subject to the sanctions as set forth therein. (1925, c. 41; 
1985, c. 666, s. 65.) 


Effect of Amendments. — The 1985 for “for general purposes” at the end of the first 
amendment, effective July 10, 1985, substi- paragraph and added the second paragraph. 
tuted “for the purposes set forth in G.S. 118-7” 


ARTICLE 3. 


North Carolina Firemen’s Pension Fund. 


§§ 118-18 to 118-32: Recodified as §§ 118-33 to 118-49. 


Editor’s Note. — This Article was rewritten Article 4 of this Chapter, §§ 118-33 through 
by Session Laws 1981, c. 1029, s. 1, effective 118-49. See the Editor’s note under § 118-33. 
January 1, 1982, and has been recodified as 


ARTICLE 4. 


North Carolina Firemen’s and Rescue Squad 
Workers’ Pension Fund. 


§ 118-33. Fund established; administration by board of 
trustees; rules and regulations. 


For the purpose of furthering the general welfare and police powers and 
obligations of the State with respect to the protection of all its citizens from 
the consequences of loss or damage by fire and of injury by serious accident or 
illness, of increasing the protection of life and property against loss or damage 
by fire, of improving fire fighting and life saving techniques, of increasing the 
potential of fire departments, rescue squads, organizations and groups, of 
fostering increased and more widely spread training of personnel of these 
organizations and groups, and of providing incentive and inducement to par- 
ticipate in fire prevention, fire fighting and rescue squad activities and for the 
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§ 118-34 1985 CUMULATIVE SUPPLEMENT § 118-35 
establishment of new, improved or extended fire departments, rescue squads, 
organizations and groups to the end that ultimately all areas of the State and 
all of its citizens will receive the benefits of fire protection and rescue Squads’ 
activity and a resulting reduction of loss or damage to life and property by fire 
hazard or injury by serious accident or illness, and in recognition of the public 
service rendered to the State of North Carolina and its citizens by “eligible 
firemen and rescue squad workers,” as defined by this Article, there is created 
in this State a fund to be known, and designated as “The North Carolina 
Firemen’s and Rescue Squad Workers’ Pension Fund” to be administered as 
provided in this Article. | 

The North Carolina Firemen’s and Rescue Squad Workers’ Pension Fund is 
established to provide pension allowances and other benefits for eligible fire- 
men and rescue squad workers in the State who elect to become members of 
the fund. The board of trustees created by this Article shall have authority to 
administer the fund and shall make necessary rules and regulations to carry 
out the provisions of this Article. (1957, c. 1420, s. 1; 1959, c. 1212, s. 1; 1961, 
c. 980; 1981, c. 1029, s. 1.) 


Editor’s Note. — This Article is Article 3 of 


this Chapter as rewritten by Session Laws 
1981, c. 1029, s. 1, effective January 1, 1982, 
and recodified. No attempt has been made to 
point out the changes made by the revision, 
but, where appropriate, the historical citations 
to the former sections have been added to cor- 


Session Laws 1981, c. 1029, s. 2, provides: 
“The Fund established by Session Laws 1961 
Chapter 980, G.S. 118-18 et seq., ‘the Fire- 
men’s Pension Fund’ is made a part of the 
Fund established by this act as the ‘Firemen’s 
and Rescue Squad Workers’ Pension Fund.’” 


responding sections in the recodified article. 


§ 118-34. Creation and membership of board of trustees; 
compensation. 


There is created a board to be known as the “Board of Trustees of the N orth 
Carolina Firemen’s and Rescue Squad Workers’ Pension Fund”, hereinafter 
known as “the board”. 

The board shall consist of seven members: 

(1) The State Auditor, who shall act as chairman. 

(2) The State Insurance Commissioner. 

(3) The State Treasurer. 

(4) Four members to be appointed by the Governor; one a paid fireman, 
one a volunteer fireman, one volunteer rescue squad worker, and one 
representing the public at large, for terms of four years each. These 
members may succeed themselves. 

The members presently serving on the “Board of Trustees of the Firemen’s 
Pension Fund” shall continue to serve until the expiration of their terms. No 
member of the board shall receive any salary, compensation or expenses other 
than that provided in G.S. 138-6 for each day’s attendance at duly and regu- 
larly called and held meetings of the board of trustees. (1957, c. 1420, s. 1; 
1959, c. 1212, s. 1; 1973, c. 875; 1981, c. 1029, s. 1.) 


§ 118-35. Powers and duties of the board. 


The board shall request appropriations out of the general fund for adminis- 
trative expenses and to provide for the financing of this pension fund, employ 
necessary clerical assistance, determine all applications for pensions, provide 
for the payment of pensions, make all necessary rules and regulations not 
inconsistent with law for the government of this fund, prescribe rules and 
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regulations of eligibility of persons to receive pensions, expend funds in accor- 
dance with the provisions of this Article, and generally exercise all other 
powers necessary for the administration of the fund created by this Article. 
1957) 02142078) 1° 1959; cc 1292) se 1987 Fch102958/19 


§ 118-36. Director. 


There is created an office to be known as Director of the North Carolina 
Firemen’s and Rescue Squad Workers’ Pension Fund. He shall be named by 
the board and shall serve at its pleasure. The director shall be subject to the 
provisions of the State Personnel Act. The director shall promptly transmit to 
the State Treasurer all moneys collected by him, which moneys shall be depos- 
ited by the State Treasurer into the fund. (1957, c. 1420, s. 1; 1959, c. 1212, s. 
1; 1969, c. 359; 1981, c. 1029, s. 1; 1983 (Reg. Sess., 1984), c. 1116, s. 113.) 


Editor’s Note. — Session Laws 1983 (Reg. deleted “shall be bonded in such amount as 
Sess., 1984), c. 1116, s. 115, is a severability | may be determined by the board, and he” fol- 


clause. lowing “director” at the beginning of the last 
Effect of Amendments. — The 1983 (Reg. sentence. 
Sess., 1984) amendment, effective July 1, 1984, 


§ 118-37. State Treasurer to be custodian of fund; appro- 
priations; contributions to fund; expenditures. 


The State Treasurer shall be the custodian of the North Carolina Firemen’s 
and Rescue Squad Workers’ Pension Fund and shall invest its assets in accor- 
dance with the provisions of G.S. 147-69.2 and G.S. 147-69.3. The appropria- 
tions made by the General Assembly out of the general fund to provide money 
for administrative expenses shall be handled in the same manner as any other 
general fund appropriation. One-fourth of the appropriation made out of the 
general fund to provide for the financing of the pension fund shall be trans- 
ferred quarterly to a special fund to be known as the North Carolina Fire- 
men’s and Rescue Squad Workers’ Pension Fund. There shall be set up in the 
State Treasurer’s office a special fund to be known as the North Carolina 
Firemen’s and Rescue Squad Workers’ Pension Fund, and all contributions 
made by the members of this pension fund shall be deposited in the special 
fund. All expenditures for refunds, investments or benefits shall be in the 
same manner as expenditures of other special funds. (1957, c. 1420, s. 1; 1959, 
c. 1212, s. 1; 1961, c. 980; 1971, c. 30; 1979, c. 467, s. 10; 1981, c. 1029, s. 1.) 


§ 118-38. “Eligible firemen” defined; determination and 
certification of volunteers meeting qualifica- 
tions. 


“Eligible firemen” shall mean all firemen of the State of North Carolina or 
any political subdivision thereof, including those performing such functions in 
the protection of life and property through fire fighting within a county or city 
governmental unit and so certified to the Commissioner of Insurance by the 
governing body thereof, and who belong to a bona fide fire department which, 
as determined by the Commissioner, is classified as not less than class “9” or - 
class “A” and “AA” departments in accordance with rating methods, sched- 
ules, classifications, underwriting rules, bylaws or regulations effective or 
applied with respect to the establishment of rates or premiums used or 
charged pursuant to Articles 12B or 13C of General Statutes Chapter 58 or by 
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such other reasonable methods as the Commissioner may determine, and 
which operates fire apparatus and equipment of the value of five thousand 
dollars ($5,000) or more, and said fire department holds drills and meetings 
not less than four hours monthly and said firemen attend at least 36 hours of 
all drills and meetings in each calendar year. “Eligible firemen” shall also 
mean those persons meeting the other qualifications of this section, not ex- 
ceeding 25 volunteer firemen plus one additional volunteer fireman per 100 
population in the area served by their respective departments. Each depart- 
ment shall annually determine and report the names of those firemen meet- 
ing the eligibility qualifications to its respective governing body, which upon 
determination of the validity and accuracy of the qualification shall promptly 
certify the list to the board. For the purposes of the preceding sentence, the 
governing body of a fire department operated: by a county is the county board 
of commissioners; by a city is the city council; by a sanitary district is the 
sanitary district board; by a corporation, whether profit or nonprofit, is the 
corporation’s board of directors; and by any other entity is that group desig- 
nated by the board. (1957, c. 1420, s. 1; 1959, c. 1212, s. 1; 1981, ¢..26Z9 pat: 
1983, c. 416, s. 7; 1985, c. 241.) 


Effect of Amendments. — The 1983 The 1985 amendment, effective May 23, 
amendment, effective June 2, 1983, substituted 1985, added the last sentence. 
“Articles 12B or 13C of General Statutes Chap- 
ter 58” for “G.S. 58-131.1” near the middle of 
the first sentence. 


§ 118-39. “Eligible rescue squad worker” defined; determi- 
nation and certification of eligibility. 


“Eligible rescue squad worker” means any member of a rescue squad who is 
eligible for membership in the North Carolina Association of Rescue Squads, 
Inc., and who has attended a minimum of 36 hours of training and meetings in 
the last calendar year. Each rescue squad worker eligible for membership in 
the North Carolina Association of Rescue Squads, Inc., must file a roster 
certified by the secretary of the association of those rescue squad workers 
meeting the association requirements with the State Auditor by January 1 of 
each calendar year. 

“Eligible rescue squad worker” does not mean “eligible fireman” as defined 
by G.S. 118-38, nor may an “eligible rescue squad worker” qualify also as an 
“eligible fireman” in order to receive double benefits available under this 
Article. (1981, c. 1029, s. 1.) 


§ 118-40. Firemen’s application for membership in fund; 
monthly payments by members; payments cre- 
dited to separate accounts of members. 


Those firemen who are eligible pursuant to G.S. 118-38 may make applica- 
tion for membership to the board. Each fireman upon becoming a member of 
the fund shall pay the director of the fund the sum of five dollars ($5.00) per 
month. The monthly payments shall be credited to the separate account of the 
member and shall be kept by the custodian so it is available for payment on 
withdrawal from membership or retirement. (1957, c. 1420, s. 1; 1959, c. 1212, 
BrvESST fe 10299015) 
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§ 118-41. Rescue squad worker’s application for member- 
ship in funds; monthly payments by members; 
payments credited to separate accounts of 
members. 


Those rescue squad workers eligible pursuant to G.S. 118-39 may make 
application to the board for membership. All persons who subsequently be- 
come rescue squad workers may make application for membership. Each eligi- 
ble rescue squad worker upon becoming a member shall pay the director of the 
fund the sum of five dollars ($5.00) per month. A rescue squad worker who, on 
the date of the establishment of the fund, has service as a rescue squad worker 
certified by the Department of State Auditor, may make a lump sum payment 
of five dollars ($5.00) per month for each month of service as an eligible rescue 
squad worker as defined by G.S. 118-39, on or before December 31, 1983, for as 
many as 240 months together with interest at an annual rate of six percent 
(6%). 

The monthly payments shall be credited to the separate account of the 
member and shall be kept by the custodian so it is available for payment on 
withdrawal from membership or retirement. (1981, c. 1029, s. 1; 1983, c. 500, 
s. 1.) 


Effect of Amendments. — The 1983 and “240 months” for “180 months” in the 
amendment, effective June 13, 1983, substi- fourth sentence of the first paragraph. 
tuted “December 31, 1983” for “July 1, 1983” 


§ 118-42. Monthly pensions upon retirement. 


Any member who has served 20 years as an “eligible fireman” or “eligible 
rescue squad worker” in the State of North Carolina, as provided in G.S. 
118-38 and G.S. 118-39, and who has attained the age of 55 years is entitled to 
be paid a monthly pension from this fund. The monthly pension shall be in the 
amount of seventy-five dollars ($75.00) per month. Any retired fireman re- 
ceiving a pension of fifty dollars ($50.00) per month shall, effective July 1, 
1981, receive a pension of seventy-five dollars ($75.00) per month. 

Members shall pay five dollars ($5.00) per month as required by G.S. 118-40 
and G.S. 118-41 for a period of no longer than 20 years. No “eligible rescue 
squad member” shall receive a pension prior to July 1, 1983. No person shall 
be entitled to a pension hereunder until his official duties as a fireman or 
rescue squad worker shall have been terminated and he shall have retired as 
such according to standards or rules fixed by the board of trustees. 

Any member who is totally and permanently disabled while in the dis- 
charge of his official duties as a result of bodily injuries sustained or as a 
result of extreme exercise or extreme activity experienced in the course and 
scope of his official duties and who leaves the fre or rescue squad service 
because of this disability shall be entitled to be paid from the fund a monthly 
benefit in an amount of seventy-five dollars ($75.00) per month beginning the 
first month after his fifty-fifth birthday. All applications for disability are 
subject to the approval of the board who may appoint physicians to examine 
Mal evaluate the disabled member prior to approval of his application, and 
annually thereafter. Any disabled member shall not be required to make the ~ 
monthly payment of five dollars ($5.00) as required by G.S. 118-40 and G.S. 
118-41. 

Any member who is totally and permanently disabled for any cause, other 
than line of duty, who leaves the fire or rescue squad service because of this 
disability and who has at least 10 years of service with the pension fund, may 
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be permitted to continue making a monthly contribution of five dollars ($5.00) 
to the fund until he has paid into the fund the sum of one thousand two 
hundred dollars ($1,200). The member shall upon attaining the age of fifty- 
five years be entitled to receive a pension as provided by this section. All 
applications for disability are subject to the approval of the board who may 
appoint physicians to examine and evaluate the disabled member prior to 
approval of his application annually thereafter. 

Any member who, because his residence is annexed by a city under Part 2 
or Part 3 of Article 4 of Chapter 160A of the General Statutes, or whose 
department is closed because of an annexation by a city under Part 2 or Part 3 
of Article 4 of Chapter 160A of the General Statutes, and because of such 
annexation is unable to perform as a fireman of any status, and if the member 
has at least 10 years of service with the pension fund, may be permitted to 
continue making a monthly contribution of five dollars ($5.00) to the fund 
until he has paid into the fund the sum of one thousand two hundred dollars 
($1,200). The member upon attaining the age of 55 years and completion of 
such contributions shall be entitled to receive a pension as provided by this 
section. Any application to make monthly contributions under this section 
shall be subject to a finding of eligibility by the Board of Trustees upon appli- 
cation of the member. 

The pensions provided shall be in addition to all other pensions or benefits 
under any other statutes of the State of North Carolina or the United States, 
notwithstanding any exclusionary provisions of other pensions or retirement 
systems provided by law. (1957, c. 1420, s. 1; 1959, c. 1212, s. 1; 1961, c. 980; 
1971, c. 336; 1977, c. 926, s. 1; 1981, c. 1029, s. 1; 1983, c. 500, s. 2: ¢. 636, s. 
24.) 


Editor’s Note. — Session Laws 1983, c.636, annexations where resolutions of intent are 


ss. 37.1 and 38, as amended by Session Laws 
1983, c. 768, s. 25, provide: 

“Sec. 37.1. The General Assembly intends 
by this act to repeal all acts and provisions of 
acts that modify the application to particular 
cities and towns of Parts 2 and 3 of Article 4A 
of Chapter 160A of the General Statutes or 
that exempt particular cities or towns from the 
application of either or both of those two Parts. 
Therefore, all such acts and provisions of acts, 
even if not specifically listed and repealed in 
Sections 26 through 35.4 of this act, are re- 
pealed. Neither this section nor Sections 26 
through 35.4 of this act shall affect any annex- 
ation in progress on the dates of ratification of 
this act under any of the repealed or amended 
sections. 

“Sec. 38. This act shall be effective with re- 
spect to all annexations where resolutions of 
intent are adopted on or after the date of ratifi- 
cation of this act, except that Sections 36 and 
37 shall become effective with respect to all 


adopted on or after July 1, 1984, Sections 25.1 
through 35.5 and Section 37.1 are effective 
upon ratification and Section 25 shall become 
effective as provided in that section. No annex- 
ation where a resolution of intent was adopted 
prior to the date of ratification of this act shall 
be affected by this act except as provided in 
Section 25.” 

The act was ratified June 29, 1983. 

The references in the next-to-last paragraph 
of this section to Article 4 of Chapter 160A 
were apparently intended to refer to Article 4A 
of that chapter. 

Effect of Amendments. — The first 1983 

amendment, effective June 13, 1983, substi- 
tuted “July 1, 1983” for “July 1, 1986” at the 
end of the second sentence of the second para- 
graph. 
_ The second 1983 amendment, effective with 
respect to all annexations where resolutions of 
intent are adopted on or after June 29, 1983, 
inserted the next-to-last paragraph. 


§ 118-43. Payments in lump sums. 


The board shall direct payment in lump sums from the fund in the following 


cases: 


(1) To any fireman or rescue squad worker upon the attaining of the age 
of 55 years, who, for any reason, is not qualified to receive the 
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monthly retirement pension and who was enrolled as a member of 
the fund, an amount equal to the amount paid into the fund by him. 
This provision shall not be construed to preclude any active fireman 
or rescue squad worker from completing the requisite number of 
years of active service after attaining the age of 55 years necessary to 
entitle him to the pension. 

(2) If any fireman or rescue squad worker dies before attaining the age at 
which a pension is payable to him under the provisions of this Arti- 
cle, there shall be paid to his widow, or if there be no widow, to the 
person responsible for his child or children, or if there be no widow or 
children, then to his heirs at law as may be determined by the board 
or to his estate, if it is administered and there are no heirs, an 
amount equal to the amount paid into the fund by the said fireman or 
rescue squad worker. 

(3) If any fireman or rescue squad worker dies after beginning to receive 
the pension payable to him by this Article, and before receiving an 
amount equal to the amount paid into the fund by him, there shall be 
paid to his widow, or if there be no widow, then to the person respon- 
sible for his child or children, or if there be no widow or children, then 
to his heirs at law as may be determined by the board or to his estate, 
if it is administered and there are no heirs, an amount equal to the 
difference between the amount paid into the fund by the said fireman 
or rescue squad worker and the amount received by him as a pen- 
sioner. 

(4) Any member withdrawing from the fund shall, upon proper applica- 
tion, be paid all moneys the individual contributed to the fund, pro- 
vided, if all or any part of the moneys contributed to the fund with 
respect to the member shall have been paid by any person, firm or 
corporation other than the member and notification of such action 
shall have been made to the board at the time of said contribution 
and each of them, then, upon proper application, by the other person, 
firm or corporation, the moneys contributed to the fund shall be paid 
to the other person, firm or corporation originally making the contri- 
bution, upon the withdrawal of the member. (1957, c. 1420, s. 1; 1959, 
Col 2b Ze Sied th Of hen 926.:82-2%01981,.¢, 102958:.1.) 


§ 118-44. Pro rata reduction of benefits when fund insuffi- 
cient to pay in full. 


If, for any reason, the fund created and made available for any purpose 
covered by this Article shall be insufficient to pay in full any pension benefits, 
or other charges, then all benefits or payments shall be reduced pro rata, for 
as long as the deficiency in amount exists. No claim shall accrue with respect 
to any amount by which a pension or benefit payment shall have been re- 
duced. (1957, c. 1420, s. 1; 1959, c. 1212, s. 1; 1981, c. 1029, s. 1.) 


§ 118-45. Provisions subject to future legislative change. 


These pensions shall be subject to future legislative change or revision, and 
no member of the fund, or any person, is deemed to have acquired any vested 
right to a pension or other payment provided by this Article. (1957, c. 1420, s. 
iel9D9.C, 1212, 8,1:1981).c. 1029, s/1.) 
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§ 118-46. Determination of creditable service; information 
furnished by applicants for membership. 


The board shall determine by appropriate rules and regulations the number 
of years’ credit for service of firemen and rescue squad workers. Firemen and 
rescue squad workers who are now serving as such shall furnish the board 
with information upon applying for membership as to previous service. (1957, 
c. 1420, s. 1; 1959, c. 1212, s. 1; 1981, c. 1029, s. 1.) 


§ 118-47. Length of service not affected by serving in more 
than one department or squad; transfer from 
one department or squad to another. 


A fireman’s or rescue squad worker’s length of service shall not be affected 
by the fact that he may have served with more than one department or squad, 
and upon transfer from one department or squad to another, notice of the fact 
shall be given to the board. (1957, c. 1420, s. 1; 1959, c. 1212, s. 1; 1981, c. 
1029, s. 1.) 


§ 118-48. Effect of member being six months delinquent in 
making monthly payments. 


Any member who becomes six months delinquent in making monthly pay- 
ments required by G.S. 118-40 and G.S. 118-41 of this Article by the tenth of 
the month with respect to which the payment shall be due shall forfeit his 
membership in the fund. (1957, c. 1420, s. 1; 1959, c. 1212, s. ly 1977. 926, s. 
SL 981} cx 029x598) 


§ 118-49. Exemptions of pensions from attachment; rights 
nonassignable. 


Except for the applications of the provisions of G.S. 110-1386, and in connec- 
tion with a court-ordered equitable distribution under G.S. 50-20, the pen- 
sions provided are not subject to attachment, garnishments or judgments 
against the fireman or rescue squad worker entitled to them, nor are any 
rights in the fund or the pensions or benefits assignable nor are the pensions 
subject to any State or municipal tax. (1957, c. 1420, s. 1; 1909, C. At 
1969, c. 486; 1981, c. 1029, s. 1; 1985, c. 402.) 


Effect of Amendments. — The 1985 GS. 110-136, and in connection with a court- 


amendment, effective June 17, 1985, inserted ordered equitable distribution under GS. 
“Except for the applications of the provisions of 50-20,” at the beginning of this section. 
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Chapter 119. 
Gasoline and Oil Inspection and Regulation 


Article 3. Article 5. 
Gasoline and Oil Inspection. Liquefied Petroleum Gases. 
Sec. Sec. ara 
MG AG.1 ©" Kerosehe *defined. 119-54. Purpose; definitions. 


Ste 119-55. Power of Board of Agriculture to set 
119-16.3. Certain kerosene sales prohibited. minimum standards; regulation 


119-18. Inspection fee; allotments for adminis- by political subdivisions. 


tration expenses. 119-56. Registration of dealers; liability insur- 
ance or bond required. 


Article 4. 119-57. Administration of Article; rules and 
Liquefied Petroleum Gases. peemetione given force and effect 
119-48 to 119-53. [Recodified.] 119-58. Unlawful acts. 


119-59. Penalty; injunction of violations. 
119-60. Liquefied petroleum gas accidents; lia- 
bility limitations. 


ARTICLE 3. 


Gasoline and Oil Inspection. 


§ 119-16.1. ‘‘Kerosene” defined. 


The term “kerosene” wherever used in this Article, except to the extent 
otherwise provided in G.S. 119-16 shall include all petroleum oil free from 
water, glue and suspended matter and meeting the specifications and stan- 
dards adopted by the Gasoline and Oil Inspection Board. (1955, c. 1313, s. 7; 
1979, c. 222, s. 1; 1985, c. 490.) 


Effect of Amendments. — a distillation ‘end point’ not higher than 572° 

The 1985 amendment, effective June 27, F. as determined by currently approved 
1985, substituted “and meeting the specifica- A.S.T.M. procedures,” and deleted the former 
tions and standards adopted by the Gasoline second sentence, which read “The presence or 
and Oil Inspection Board” for “and having absence of coloring matter shall in no way be 
flash point not below 115° F.,a sulphur content determinative of whether a substance is kero- 
not exceeding two-tenths percent (0.20%), and sene within the meaning of this section.” 


-§ 119-16.3. Certain kerosene sales prohibited. 


It shall be a misdemeanor for any distributor to sell kerosene dispensed 
from a pump located on the same island where there are pumps dispensing 
gasoline or gasohol. An island is a group of two or more dispensing pumps 
within 15 feet of each other. This section shall apply only to pumps installed 
after October 1, 1985. (1985, c. 314.) 


Editor’s Note. — Session Laws 1985, c. 314, 
s. 2 makes this section effective Oct. 1, 1985. 
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§ 119-18. Inspection fee; allotments for administration ex- 
penses. 


For the purpose of defraying the expenses of enforcing the provisions of this 
Article there shall be paid to the Secretary of Revenue a charge of one fourth 
of one cent (1/4 of 1¢) per gallon upon all kerosene and motor fuel. The inspec- 
tion tax shall be due and payable at the same time that the per gallon excise 
tax is due and payable under the provisions of G.S. 105-434 to 105-436, and 
payment shall be made concurrently with payment of said per gallon excise 
tax, unless the Secretary of Revenue shall by rule and regulation prescribe 
other methods for the collection of such tax. There shall, from time to time, be 
allotted by the Budget Bureau, from the inspection fees collected under au- 
thority of the inspection laws of this State, such sums as may be necessary to 
administer and effectively enforce the provisions of the inspection laws. 

No county, city, or town shall impose any inspection charge, tax, or fee, in 
the nature of the charge prescribed by this section, upon kerosene and motor 
fuel. Distributors of kerosene licensed under G.S. 119-16.2 shall file reports as 
required by the Secretary of Revenue, by not later than the twentieth of each 
month, and remit to the Secretary of Revenue one quarter of a cent (1/4 of 1¢) 
inspection fee per gallon on all kerosene received during the preceding month. 
(1917, c. 166, s. 4; C.S., s. 4856; 1933, c. 544, s. 5; 1937, c. 425, s. 5; 1967, c. 
1110, s. 12; 1973, c. 476, s. 193; 1985, c. 602, s. 2.) 


Effect of Amendments. — The 1985  leum used as motor fuel” at the end of the first 


amendment, effective Aug. 1, 1985, substituted 
“and motor fuel” for “gasoline, and other prod- 
ucts of petroleum used as motor fuel” at the 
end of the first sentence of the first paragraph 


sentence of the second paragraph and substi- 
tuted “per gallon excise tax” for “gasoline road 
tax” in two places in the second sentence of the 
first paragraph. 


and for “gasoline and other products of petro- 


ARTICLE 4. 


Liquefied Petroleum Gases. 


§$ 119-48 to 119-53: Recodified as §§ 119-54 to 119-59. 


Editor’s Note. — This Article was rewritten 
by Session Laws 1981, c. 486, s. 1, effective 


July 1, 1981, and has been recodified as Article 
5 of this Chapter. 


ARTICLE 5. 


Liquefied Petroleum Gases. 


§ 119-54. Purpose; definitions. 


It is the purpose of this Article to provide for the adoption and promulgation 
of a code of safety, and such rules and regulations setting forth minimum 
general standards of safety for the design, construction, location, installation, 
and operation of the equipment used in handling, storing, measuring, trans- 
porting, distributing, and utilizing liquefied petroleum gases and to provide 
for the administration and enforcement of the code and such rules and regula- 
tions thereby adopted. Words used in this Article shall be defined as follows: 

(1) “Board” means the North Carolina Board of Agriculture. 
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(2) “Commissioner” means the Commissioner of Agriculture or his desig- 
nated agent. 

(3) “Dealer” means any person, firm, or corporation who is engaged in or 
desires to engage in: 

a. The business of selling or otherwise dealing in liquefied petroleum 
gases which require handling, storing, measuring, transporting, 
or distributing liquefied petroleum gas; or 

b. The business of installing, servicing, repairing, adjusting, connect- 
ing, or disconnecting containers, equipment, or appliances which 
use liquefied gas. A person who engages in any of the aforemen- 
tioned activities only in connection with his or his employer’s use 
of liquefied petroleum gas and not as a business shall not be 
deemed to be a “dealer” for the purposes of this Article. 

(4) “Liquefied petroleum gas” means any material which is composed 
predominantly of any of the following hydrocarbons, or mixtures of 
the same: propane, propylene, butanes (normal butanes or 
isobutane), butylenes. (1955, c. 487; 1959, c. 796, s. 1; 1961, c. 1072; 
1981, c. 486, s. 1.) | 


Editor’s Note. — This Article is Article 4 of tations to the sections in the former Article 
this Chapter as rewritten by Session Laws have been added to corresponding sections in 


1981, c. 486, s. 1, effective July 1, 1981, and the Article as rewritten and recodified. 
recodified. Where appropriate, the historical ci- 


§ 119-55. Power of Board of Agriculture to set minimum 
standards; regulation by political subdivisions. 


The Board shall have the power and authority to set minimum standards 
and promulgate rules and regulations for the design, construction, location, 
installation, and operation of equipment and facilities used in handling, 
storing, measuring, transporting, distributing, and utilizing liquefied petro- 
leum gas. 

Any municipality or political subdivision may adopt and enforce a safety 
code dealing with the handling of liquefied petroleum gas which conforms 
with the regulations adopted by the Board, and the inspection service ren- 
dered by such municipality or political subdivision shall conform to the re- 
quirements of the inspection service rendered by the Board in the enforcement 
of this Article. (1955, c. 487; 1959, c. 796, s. 2; 1961, c. 1072; 1963, c. 671; 1967, 
fmezol. 1909, C. llod, 1975, ¢.,010.8, 1. 197s) ce 410; 1987 ¢.°486, s..1.) 


§ 119-56. Registration of dealers; liability insurance or 
bond required. 


A person shal! not hold himself out as a dealer without first having regis- 
tered as herein provided. A dealer shall annually on or before January 1 of 
each year register with the Commissioner on a form to be furnished by the 
Commissioner. Such form shall give the name and address of the dealer, the 
place or places of and type or types of business [of] such dealer, and such other 
pertinent information as the Commissioner may deem necessary. 

A dealer shall obtain and maintain comprehensive general liability insur- 
ance including product liability of one hundred thousand dollars ($100,000) 
combined single limits and, when applicable, comprehensive automobile lia- 
bility insurance of one hundred thousand dollars ($100,000) combined single 
limits. Verification of said insurance coverage shall be made in a manner 
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satisfactory to the Commissioner. In lieu of insurance, the dealer may file and 
maintain a bond in a form satisfactory to the Commissioner which provides 
protection for the public in the same amounts and to the same extent as said 
insurance. sat 

The provisions of this section shall not apply to a dealer who retails lique- 
fied petroleum gas in containers of less than 50 pounds water capacity and 
which retailing does not involve the filling of such containers. (1955, c. 487; 
1961, c. 1072; 1981, c. 486, s. 1.) 


Editor’s Note. — Session Laws 1981, c. 486, come effective on all policies written after July 
s. 2, provides: “The insurance coverage provi- 1, 1981, and in no event shall any policy in 
sions of G.S. 119-50 [119-56] as rewritten here- force after July 1, 1982, fail to meet the said 
in [recodified as this section, 119-56] shall be- insurance coverage provisions.” 


§ 119-57. Administration of Article; rules and regulations 
given force and effect of law. 


It shall be the duty of the Commissioner to administer all the provisions of 
this Article and all the rules and regulations made and promulgated under 
this Article; to investigate for violations of this Article and the rules and 
regulations adopted pursuant to the provisions thereof, and to prosecute viola- 
tions of this Article or of such rules and regulations adopted pursuant to the 
provisions thereof. (1955, c. 487; 1961, c. 1072; 1981, c. 486, s. 1.) 


§ 119-58. Unlawful acts. 


(a) It shall be an unlawful act for any person to: 

(1) Sell any gas burning appliance designed or built for domestic use 
which has not been approved by the American Gas Association, Inc., 
the Underwriters Laboratory, Inc., or other laboratory approved by 
the Commissioner of Agriculture; 

(2) Install any unvented space heating appliance in a mobile home as 
defined in G.S. 143-145(7); 

(3) Install any unvented space heating appliance in a sleeping room that 
has an input of over 30 BTU per cubic feet of enclosure; 

(4) Fill a consumer tank or container in excess of 85 percent (85%) of its 
water capacity, or to fill a tank or container on the premises of a 
consumer that is not equipped with a fill tube or gauge; provided, 
said tank or container may be filled by weight if the tank or con- 
tainer is weighed before and after filling; 

(5) Disconnect an appliance from a gas supply line without capping or 
plugging said line before leaving the premises; 

(6) Turn on the gas after reestablishing an interrupted service without 
first having checked and closed all gas outlets; 

(7) Violate any provisions of this Article or any rules and regulations 
promulgated thereunder. 

(b) Every supply tank or container with its regulating equipment connected 
in a service system, shall be identified while in service by the supplier with an 
attached tag, label or other marking that includes the name of the person 
supplying liquefied petroleum gas to said system, and it shall be unlawful for 
any person, other than said supplier or the owner of the system, to disconnect, 
interrupt or fill said system with liquefied petroleum gas without the consent 
of said supplier. Provided, if another registered supplier is requested by the 
consumer to connect his service and is given permission by the consumer to do 
so, the new supplier shall notify the former supplier before disconnecting the 
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former service and connecting the new service and shall cap or plug all discon- 
nected equipment outlets and leave said equipment in a condition consistent 
with this Article and the rules and regulations promulgated thereunder. 
(1955, c. 487; 1959, c. 796, s. 3; 1961, c. 1072; 1981, c. 486, s. 1.) 


§ 119-59. Penalty; injunction of violations. 


A dealer violating any of the provisions of this Article, or any of the rules 
and regulations made and promulgated in accordance with the provisions of 
this Article, shall be deemed guilty of a misdemeanor, and upon conviction 
thereof shall be punished by fine or imprisonment. 

In addition the Commissioner or his agent may apply to any superior court 
judge and the court may temporarily restrain or preliminarily or permanently 
enjoin any violation of this Article or any of the rules or regulations made and 
promulgated thereunder. (1955, c. 487; 1961, c. 1072; 1981, c. 486, s. 1.) 


§ 119-60. Liquefied petroleum gas accidents; liability limi- 
tations. | 


Any person who provides assistance upon request of any police agency, fire 
department, rescue or emergency squad, or any governmental agency in the 
event of an accident or other emergency involving the use, handling, transpor- 
tation, transmission or storage of liquefied petroleum gas, when the reason- 
ably apparent circumstances require prompt decisions and actions, shall not 
be liable for any civil damages resulting from any act of commission or omis- 
sion on his part in the course of his rendering such assistance unless such acts 
or omissions amount to willful or wanton negligence or intentional wrongdo- 
ing. Nothing in this section shall be deemed or construed to relieve any person 
from liability for civil damages (a) where the accident or emergency referred 
to above involved his own facilities or equipment or (b) resulting from any act 
of commission or omission on his part in the course of providing care or assis- 
tance in the normal and ordinary course of conducting his own business or 
profession, nor shall this section be construed to relieve from liability for civil 
damages any other tortfeasor not referred to herein. When the assistance 
takes the form of rendering first aid or emergency health care treatment, 
questions of liability shall be governed by G.S. 90-21.14. (1981, c. 660.) 


Editor’s Note. — Session Laws 1981, c. 660, 


s. 2, makes this section effective October 1, 
1981. 
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Chapter 120. 
General Assembly. 


Article 1. 


Apportionment of Members; 
Compensation and 
Allowances. 


Sec. 

120-1. Senators. 

120-2. House apportionment specified. 

120-2.1. Severability of Senate and House ap- 
portionment acts. 

120-3. (Effective until the convening of the 
1987 Regular Session) Pay of 
members and officers of the Gen- 
eral Assembly. 

120-3. (Effective upon the convening of the 
1987 Regular Session) Pay of 
members and officers of the Gen- 
eral Assembly. 

120-3.1. (Effective until the convening of the 
1987 Regular Session) Subsis- 
tence and travel allowances for 
members of the General Assem- 
bly. 

120-3.1. (Effective upon the convening of the 
1987 Regular Session) Subsis- 
tence and travel allowances for 
members of the General Assem- 
bly. 

120-4.3 to 120-4.7. [Reserved.] 


Article 1A. 
Legislative Retirement System. 


120-4.8. Definitions. 

120-4.9. Retirement system established. 

120-4.10. Administration of retirement sys- 
tem. 

120-4.11. Membership. 

120-4.12. Creditable service. 

120-4.13. Transfer of membership and bene- 
fits. 

120-4.14. Purchase of prior service. 

120-4.15. Repayment of contributions. 

120-4.16. Repayments and purchases. 

120-4.17. Assets of retirement system. 

120-4.18. Management of funds. 

120-4.19. (For effective date see editor’s note) 
Contributions by the members. 


120-4.19. (For effective date see editor’s note) — 


Contributions by the members. 
120-4.20. Contributions by the State. 
120-4.21. Service retirement benefits. 
120-4.22. Disability retirement benefits. 
120-4.23. Reexamination for disability retire- 
ment allowance. 
120-4.24. Return to membership of former 
member. 
120-4.25. Return of accumulated contribu- 
tions. 
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Sec. 

120-4.26. Benefit payment options. 

120-4.27. Death benefit. 

120-4.28. Survivor’s alternate benefit. 

120-4.29. Exemption from taxes, garnishment, 
attachment. 


Article 5A. 


Committee Activity. 


120-19.4. Failure to respond to subpoena or re- 
fusal to testify punishable as con- 
tempt. 


Article 6A.1. 


Submission of Acts. 


120-30.9A. 
120-30.9B. 


Purpose. 

Statewide statutes; State Board of 
Elections. 

The judicial system; Administra- 
tive Office of the Courts. 
Constitutional amendments; Sec- 
retary of State. 

Counties; County Attorney. 

Municipalities; municipal attor- 
ney. 

120-30.9G. School Administrative Units; 

Boards of Education Attorney. 


Article 6B. 


Legislative Research Commission. 


120-30.9C. 
120-30.9D. 


120-30.9E. 
120-30.9F. 


120-30.11. Time of appointments; terms of of- 
fice. 

120-30.14. Meetings. 

120-30.17. Powers and duties. 

120-30.18. Facilities; compensation of mem- 
bers; payments from appropria- 
tions. 


Article 6C. 


Review of Administrative Rules. 
120-30.24 to 120-30.40. [Repealed.] 


Article 7. 


Legislative Services Commission. 


120-32. Commission duties. 

120-32.01. Information to be supplied. 

120-32.1. Use and maintenance of buildings 
and grounds. 

120-32.2. State Legislative Building special 
police. 

120-32.3. Oath of State Legislative Building 
special police. 

120-32.5. Leave for temporary employees. 

120-34. Printing of session laws. 
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Article 7A. 
Fiscal Research Division. 


Sec. 

120-36.4. [Repealed.] 

120-36.5. Office space and equipment. 

120-36.6. Legislative Fiscal Research staff 
participation. 


Article 8. 


Elected Officers. 
120-37. Elected officers; salaries; staff. 


Article 9A. 
Lobbying. 


120-47.2. Registration procedure. 
120-47.3. Registration fee. 


Article 12. 


Commission on Children with Special 
Needs. 


120-58. Creation; appointment of members. 

120-61. Members to serve without compensa- 
tion; subsistence and travel ex- 
penses. 


Article 12A. 


Joint Legislative Utility 
Review Committee. 


120-70.1. Committee established. 

120-70.2. Appointment of members and orga- 
nization. 

120-70.3. Powers and duties. 

120-70.4. Additional powers. 

120-70.5. Compensation and expenses of mem- 
bers. 

120-70.6. Joint Committee staffing. 


Article 13. 


Joint Legislative Commission on 
Governmental Operations. 


120-74. Appointment of members; terms of of- 
fice. 

120-75. Organization of the Commission. 

120-76. Powers and duties of the Commission. 

120-79. Commission staffing. 

120-80 to 120-84. [Reserved.] 


Article 13A. 


Joint Legislative Committee to 
Review Federal Block 
Grant Funds. 


120-84.1. Committee established; purpose. 
120-84.2. Membership. 

120-84.3. Organization. 

120-84.4. Powers. 

120-84.5. Review procedure. 
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Article 14. 
Legislative Ethics Act. 


Part 1. Code of Legislative 
Ethics. 


Sec. 
120-86. Bribery, etc. 


Part 3. Legislative Ethics 
Committee. 


120-99. Creation; composition. 


Article 14A. 


Committees on Pensions and 
Retirement. 


120-111.1. Creation. 

120-111.2. Duties. 

120-111.3. Analysis of legislation. 
120-111.4. Staff and actuarial assistance. 


Article 15. 


Retirement Systems Actuarial 
Note Act. 


120-114. Actuarial notes. 
120-115 to 120-120. [Reserved. | 


Article 16. 


Legislative Appointments to Boards and 
Commissions. 


120-121. Legislative appointments. 

120-122. Vacancies in legislative appoint- 
ments. 

120-123. Service by members of the General 
Assembly on certain boards and 
commissions. 

120-124 to 120-128. [Reserved.] 


Article 17. 


Confidentiality of Legislative 
Communications. 


120-129. 
120-130. 


Definitions. 

Drafting and information requests to 
legislative employees. 

Documents produced by legislative 
employees. 

Testimony by legislative employees. 

120-133. Redistricting communications. 

120-134. Penalty. 

120-135 to 120-139. [Reserved.] 


Article 18. 


Review of Proposals to License New 
Occupations and Professions. 


120-131. 
120-132. 


120-140. Findings and purposes. 

120-141. Definitions. 

120-142. Assessment of proposed licensing 
plans. 

120-143. Procedure and criteria to be used in 
preparation of assessment re- 
ports. 
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Sec. Article 19. 
120-144. Hearings by Legislative Committee 
on New Licensing Plans; final ac- 
tion by Committee. 
120-145. Legislative Committee on New Li- Sec. 
censing Plans. 120-150. Creation; appointment of members. 
120-146 to 120-149. [Reserved.] 120-151. Advisory Committee. 
120-152. Subsistence and travel expenses. 
120-153. Facilities and staff. 
120-154. Duties. 


Commission on Agriculture, Forestry, 
and Seafood Awareness. 


ARTICLE 1. 


Apportionment of Members; Compensation and Allowances. 


§ 120-1. Senators. 


(a) For the purpose of nominating and electing members of the Senate in © 
1984 and every two years thereafter, senatorial districts are established and | 
seats in the Senate are apportioned among those districts as follows: | 

District 1 elects one Senator and consists of Camden, Chowan, Currituck, | 
Dare, Hyde, Pasquotank, Perquimans, Tyrrell and Washington Counties; the | 
Pantego Township of Beaufort County; the following areas in Bertie County: | 
Merry Hill, and Whites Townships, and in Windsor Township the Town of | 
Askewville and Enumeration Districts 196 and 197; and in Gates County: | 
Holly Grove, Hunters Hill and Mintonsville Townships. | 

District 2 elects one Senator and consists of Hertford and Northampton © 
Counties; the following areas in Bertie County: Colerain, Indian Woods, | 
Mitchells, Roxobel, Snake Bite and Woodville Townships, and in Windsor 
Township: The Town of Windsor and Enumeration Districts 198A, and 199; in | 
Edgecombe County: 3 (Upper Conetoe) and 4 (Deep Creek) Townships; in | 
Gates County: Gatesville, Hall, Haslett and Reynoldson Townships; in 
Halifax County: Conoconnara, Enfield, Halifax, Littleton, Palmyra, 
Roseneath, Scotland Neck, and Weldon Townships; in Martin County: Goose | 
Nest and Hamilton Townships; in Vance County: Middleburg-Nutbush, | 
Townsville and Williamsboro Townships; and in Warren County: Fork, | 
Hawtree, Nutbush, River, Roanoke, Sandy Creek, Shocco, Sixpound, Smith | 
Creek and Warrenton Townships. 

District 3 elects one Senator and consists of Carteret, Craven and Pamlico | 
Counties. 

District 4 elects one Senator and consists of Onslow County. 

District 5 elects one Senator and consists of Duplin, Jones and Lenoir Coun- | 
ties and Columbia and Union Townships in Pender County. | 

District 6 elects one Senator and consists of in Edgecombe County: 1. 
(Tarboro), 2 (Lower Conetoe), 5 (Lower Fishing Creek), 8 (Sparta), 9 (Otter | 
Creek), 10 (Lower Town Creek), 11 (Walnut Creek), 12 (Rocky Mount), 13 | 
(Cokey), and 14 (Upper Town Creek) Townships; in Martin County: the | 
Robersonville Township; in Pitt County: Arthur, Belvoir, Bethel, Falkland, | 
Farmville and Fountain Townships; and in Wilson County: Gardner, Wilson | 
and Toisnot Townships. 

District 7 elects one Senator and consists of New Hanover County and the | 
following townships of Pender County: Burgaw, Canetuck, Caswell, Grady, | 
Holly, Long Creek, Rocky Point and Topsail. | 

District 8 elects one Senator and consists of Greene and Wayne Counties. | 

District 9 elects one Senator and consists of in Beaufort County: Bath, } 
Chocowinity, Long Acre, Richland and Washington Townships; in Martin | 
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County: Beargrass, Cross Roads, Griffins, Jamesville, Poplar Point, Williams 
and Williamston Townships; and in Pitt County: Ayden, Carolina, Chicod, 
Greenville, Grifton, Grimesland, Pactolus, Swift Creek and Winterville Town- 
ships. 

District 10 elects one Senator and consists of Nash County; in Edgecombe 
County: 6 (Upper Fishing Creek) and 7 (Swift Creek); in Halifax County: 
Brinkleyville, Butterwood, Faucett and Roanoke Rapids Townships; in War- 
ren County: Fishing Creek and Judkins Townships; and in Wilson County: 
Black Creek, Cross Roads, Old Fields, Saratoga, Springhill, Stantonsburg, 
and Taylor Townships. 

District 11 elects one Senator and consists of Franklin and Vance Counties; 
and in Wake County: Bartons Creek, Little River, Marks Creek, New Light 
and Wake Forest Townships and St. Matthews Precincts 1, 2, 3 and 4. 

District 12 elects two Senators and consists of the following townships of 
Cumberland County: Black River, Carvers Creek, Cedar Creek, Cross Creek, 
Eastover, Gray’s Creek, Manchester, Pearces Mill, Rockfish and Seventy- 
First. 

District 13 elects two Senators and consists of Durham, Granville and Per- 
son Counties and the following townships of Orange County: Cedar Grove, 
Eno and Little River. 

District 14 elects three Senators and consists of Harnett and Lee Counties 
and the following areas in Wake County: Buckhorn, Cary, Cedar Fork, Holly 
Springs, House Creek, Leesville, Meredith, Middle Creek, Neuse River, Pan- 
ther Branch, Raleigh, St. Mary’s, Swift Creek and White Oak Townships and 
those portions of St. Matthews Township not included in District 11. 

District 15 elects one Senator and consists of Johnston and Sampson Coun- 
ties. 

District 16 elects two Senators and consists of Chatham, Moore and Ran- 
dolph Counties and the following townships of Orange County: Bingham, 
Chapel Hill, Cheeks and Hillsborough. 

District 17 elects two Senators and consists of Anson, Montgomery, Rich- 
mond, Scotland, Stanly and Union Counties. 

District 18 elects one Senator and consists of Bladen, Brunswick and 
Columbus Counties and the Beaver Dam Township of Cumberland County. 

District 19 elects one Senator and consists of the following townships of 
Forsyth County: Belews Creek and Kernersville; and consists of the following 
townships and precincts of Guilford County: Bruce Township, Center Grove 
Township, Clay Township, Fentress Township, Friendship Precinct I, Greene 
Township, Madison Township, Monroe Township, Greensboro Precincts 10, 
20, 21, 27, 28, 32, 34, and 35, and Oak Ridge Township, Rock Creek Township, 
and Washington Township. 

District 20 elects two Senators and consists of the following townships of 
Forsyth County: Abbotts Creek, Bethania, Broadbay, Clemmonsville, 
Lewisville, Middle Fork, Old Richmond, Old Town, Salem Chapel, South 
Fork, Vienna and Winston Townships. 

District 21 elects one Senator and consists of Alamance and Caswell Coun- 

ties. 
_ District 22 elects one Senator and consists of Cabarrus County and the 
following precincts of Mecklenburg County: Charlotte Precincts 62 and 64, 
Clear Creek Precinct, Matthews Precinct, Mint Hill Precincts 1 and 2, Morn- 
ing Star Precinct, and Providence Precinct. 

District 23 elects two Senators and consists of Davidson, Davie and Rowan 
Counties. 

District 24 elects two Senators and consists of Alleghany, Ashe, Rocking- 
ham, Stokes, Surry and Watauga Counties. 
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District 25 elects three Senators and consists of Cleveland, Gaston, Lincoln 
and Rutherford Counties. 

District 26 elects two Senators and consists of Alexander, Catawba, Iredell 
and Yadkin Counties. 

District 27 elects two Senators and consists of Avery, Burke, Caldwell, | 
Mitchell and Wilkes Counties. 

District 28 elects two Senators and consists of Buncombe, McDowell, Madi- 
son and Yancey Counties. 

District 29 elects two Senators and consists of Cherokee, Clay, Graham, 
Haywood, Henderson, Jackson, Macon, Polk, Swain and Transylvania Coun- 
ties. 

District 30 elects one Senator and consists of Hoke and Robeson Counties. 

District 31 elects one Senator and consists of the following townships and 
precincts of Guilford County: Jefferson Township, Greensboro Precincts 3, 4, 
5, 6, 7, 8, 9, 11, 19, 25, 29, and 30, High Point Precincts 3, 5, 6, 7, 11, 12, and 
19, Jamestown Precincts 1, 2, and 3, Sumner Township, and Block 921 of 
Census Tract 166 in High Point Township. 

District 32 elects one Senator and consists of the following townships and 
precincts in Guilford County: Deep River Township, Friendship Precinct II, 
Greensboro Precincts 1, 2, 12, 13, 14, 15, 16, 17, 18, 22, 23, 24, 26, 31, 33 and 
36, and High Point Precincts 1, 2, 4, 8, 9, 10, 18, 14, 15, 16, 17, 18, 20, and 21, 
but it does not include Block 921 of Census Tract 166 in High Point Township. 

District 33 elects one Senator and consists of the following precincts of 
Mecklenburg County: Charlotte Precincts 2, 11, 12, 18, 14, 15, 16, 22, 25, 27, 
29, 31, 39, 41, 42, 44, 46, 52, 54, 55, 56, 60, 77, 78, and 82, and Long Creek 
Precinct 2. 

District 34 elects one Senator and consists of the following precincts of 
Mecklenburg County: Charlotte Precincts 3, 4, 5, 23, 24, 26, 28, 30, 33, 40, 43, 
45, 53, 61, 79, 80, 81, 83, 84, and 89, and Berryhill Precinct, Cornelius Pre- 
cinct, Crab Orchard Precincts 1 and 2, Davidson Precinct, Huntersville Pre- 
cinct, Lemly Precinct, Long Creek Precinct 1, Mallard Creek Precincts 1 and 
2, Oakdell Precinct, Paw Creek Precincts 1 and 2, and Steel Creek Precincts 1 
and 2. 

District 35 elects one Senator and consists of the following precincts of 
Mecklenburg County: Charlotte Precincts 1, 6, 7, 8, 9, 10, 17, 18, 19, 20, 21, 
32, 34, 35, 36, 37, 38, 47, 48, 49, 50, 51, 57, 58, 59, 63, 65, 66, 67, 68, 69, 70, 71, 
72, 73, 74, 75, 76, 85, 86, and 88, and Pineville Precinct. 

(b) The names and boundaries of townships, towns and enumeration dis- 
tricts specified in this section are as they were legally defined and in effect as 
of January 1, 1980, and recognized in the 1980 U.S. census. 

(c) For Guilford County, precinct boundaries are shown on the maps on file 
with the State Board of Elections on January 1, 1982, in accordance with G:S. 
163-128(b). 

For Mecklenburg County, precinct boundaries are as shown on the current 
maps in use on January 31, 1984, by the Mecklenburg County Board of Elec- 
tions under G.S. 163-128(b). 

If any changes in precinct boundaries are made, the areas on the maps shall 
still remain in the same Senate District. 

The Wake County precinct boundaries are as shown on the current map in 
use by the Wake County Board of Elections on January 31, 1984, in accor- 
dance with G.S. 163-128(b). If changes in precinct boundaries are made, the 
areas on the map shall still remain in the same Senate District. (Code, s. 2844; 
Rev., s. 4398; 1911, c. 150; C.S., s. 6087; 1921, c. 161; 1941, c. 225; 1963, Ex. 
Sess., c. 1; 1966, Ex. Sess., c. 1, s. 1; 1971, c. 1177; 1981, c. 821; 1982, Ex. Sess., 
c. 5; 1982, 2nd Ex. Sess., c. 2; 1984, Ex. Sess., 'c. 4; ss. 1-3; c: 5) ss. 1-4) 
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Editor’s Note. — Session Laws 1984, Ex. 
Sess., c. 4, s. 3.1, as amended by Session Laws 
1985, c. 565, s. 1 provides: “In the event that 
the U.S. Supreme Court reverses the opinion of 
the U.S. District Court which held the composi- 
tion of Senate District 22 to violate the Voting 
Rights Act, then Sections 1 through 3 of this 
act are repealed and the prior law as to Senate 
District 22 is revived as to any future election, 
provided that if such reversal occurs after De- 
cember 31, 1985, but before January 1, 1988, 
prior law is revived as to any elections begin- 
ning with the 1988 election.” 

Session Laws 1984, Ex. Sess., c. 5, s. 4.1, as 
amended by Session Laws 1985, c. 565, s. 1 
provides: “In the event that the U.S. Supreme 
Court reverses the opinion of the U.S. District 
Court which held the composition of Senate 
District 2 to violate the Voting Rights Act, 
then Sections 1 through 4 of this act are re- 
pealed and the prior law as to Senate Districts 
1, 2, 6, 9, 10, 11 and 14 is revived as to any 
future election, provided that if such reversal 
occurs after December 31, 1985, but before 
January 1, 1988, prior law is revived only as to 
any elections beginning with the 1988 elec- 
tion.” 

Effect of Amendments. — The 1981 
amendment, in this section as it read prior to 
the 1982, Ex. Sess., amendment, substituted 
“1982” for “1972” in the introductory para- 
graph, deleted Martin and Pitt Counties from 
District 6 and reduced the district from two to 
one Senator, created a new District 7 and re- 
numbered Districts 7 through 15 as Districts 8 
through 16, deleted Caswell, Rockingham, and 
Stokes Counties and added Watauga County to 
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District 16 (former 15) and reduced its Sena- 
tors from two to one, added a new District 17 
and renumbered Districts 16 through 18 as 
Districts 18 through 20, added Caswell County 
to District 20 (former 18), renumbered District 
20 as District 21 and District 19 as District 22, 
renumbered Districts 21 through 27 as Dis- 
tricts 23 through 29, and deleted Watauga 
County from District 26 (former 24). 

The 1982, Ex. Sess., amendment rewrote this 
section to the extent that a detailed compari- 
son is not possible. 

The 1982, 2nd Ex. Sess., amendment, in sub- 
section (a), rewrote the paragraphs relating to 
Districts 1 and 2, inserted Pamlico County in 
the paragraph relating to District 3, rewrote 
the paragraph relating to Districts 6 and 9, 
transferred Mannings township from District 
10 to District 11, and in the paragraph relating 
to District 11 deleted references to the town- 
ships of Fishing Creek, Fork, Judkins, 
Nutbush, Sandy Creek, Shocco, Smith Creek, 
and Warrenton in Warren County. 

The 1984, Ex. Sess., amendment by c. 4, ef- 
fective March 8, 1984, in subsection (a) substi- 
tuted “1984” for “1982” in the introductory lan- 
guage, rewrote the paragraph relating to Dis- 
trict 22, and inserted the paragraphs relating 
to Districts 33, 34 and 35, and in subsection (c) 
added the second and third paragraphs. 

The 1984, Ex. Sess., amendment by c. 5, ef- 
fective March 8, 1984, in subsection (a) substi- 
tuted “1984” for “1982” in the introductory 
paragraph and rewrote the paragraphs relat- 
ing to Districts 1, 2,6, 9, 10, 11 and 14, rewrote 
subsection (b), and added the last paragraph of 
subsection (c). 


§ 120-2. House apportionment specified. 


(a) For the purpose of nominating and electing members of the North Caro- 
lina House of Representatives in 1984 and periodically thereafter, the State of 
North Carolina shall be divided into the following districts: 

District 1 shall elect two Representatives and shall consist of Camden, 
Chowan, Currituck, Dare, Pasquotank, Perquimans, and Tyrrell Counties; 
Holly Grove Township of Gates County; and Lees Mills, Plymouth, and 
Skinnersville Townships of Washington County. 

District 2 shall elect one Representative and shall consist of Beaufort and 
Hyde Counties; and Scuppernong Township of Washington County. 


District 3 shall elect three Representatives and s 


Lenoir, and Pamlico Counties. 


all consist of Craven, 


District 4 shall elect three Representatives and shall consist of Carteret and 


Onslow Counties. 


District 5 shall elect one Representative and shall consist of Northampton 
County; Indian Woods, Roxobel, Snake Bite, and Woodville Townships of 
Bertie County; Gatesville, Hall, Haslett, Hunters Mill, Mintonsville, and 
Reynoldson Townships of Gates County; and Harrellsville, Maneys Neck, 
Murfreesboro, St. Johns, and Winton Townships of Hertford County. 

District 6 shall elect one Representative and shall consist of Colerain, 
Merry Hill, Mitchells, Whites, and Windsor Townships of Bertie County; 
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Ahoskie Township of Hertford County; Beargrass, Cross Roads, Giffins, 
Jamesville, Poplar Point, Williams, and Williamston Townships of Martin 
County; and Bethel and Carolina Townships of Pitt County. ’ 

District 7 shall elect one Representative and shall consist of Brinkleyville, 
Butterwood, Conoconnara, Enfield, Faucett, Halifax, Palmyra, Roseneath, 
Scotland Neck, and Weldon Townships of Halifax County; Goose Nest, Hamil- 
ton, and Robersonville Townships of Martin County; and Fishing Creek, Fork, 
Sandy Creek, Shocco, and Warrenton Townships of Warren County. 

District 8 shall elect three Representatives and shall consist of the remain- 
ders of Edgecombe, Nash, and Wilson Counties that are not included in Dis- 
trict 70. 

District 9 shall elect two Representatives and shall consist of Greene 
County; and Arthur, Ayden, Belvoir, Chicod, Falkland, Farmville, Fountain, 
Greenville, Grifton, Grimesland, Pactolus, Swift Creek, and Winterville 
Townships of Pitt County. 

District 10 shall elect one Representative and shall consist of Duplin and 
Jones Counties. 

District 11 shal} elect two Representatives and shall consist of Wayne 
County. 

District 12 shall elect two Representatives and shall consist of Bladen and 
Sampson Counties; and Burgaw, Caswell, Columbia, Holly, Canetuck, Grady, 
Long Creek, Rocky Point, and Union Townships of Pender County. 

District 13 shall elect two Representatives and shall consist of Federal 
Point, Harnett, Masonboro, and Wilmington Townships of New Hanover 
County. 

District 14 shall elect one Representative and shall consist of Brunswick 
County; Cape Fear Township of New Hanover County; and Topsail Township 
of Pender County. 

District 15 shall elect one Representative and shall consist of Columbus 
County. 

District 16 shall elect three Representatives and shall consist of Hoke and 
Robeson Counties; and Spring Hill, Stewartsville, and Wiliamsons Townships 
of Scotland County. 

District 17 shall elect two Representatives and shall consist of Block 901 
and Enumeration District 534 of Census Tract 34 in Manchester Township, 
Block 901 and Enumeration District 535 of Census Tract 34 in Seventy-First 
Township, Block 901 of Census Tract 34 in Carver’s Creek Township, Cross 
Creek Precincts 1, 3, 5, 9, 18, 16, 17, and 19, Spring Lake Precinct, Morganton 
Road 1 Precinct, Beaver Lake Precinct, Westarea Precinct, and that part of 
Census Tract 33.02 in Precinct Seventy-First 1. Any part of Cross Creek 
Township which may be entirely surrounded by Morganton Road 1 Precinct 
shall also be in the District. Block 304 of Census Tract 26 of Cross Creek 
Township is not in the District. 

District 18 shall elect three Representatives and shall consist of the remain- 
der of Cumberland County not included in District 17. 

District 19 shall elect two Representatives and shall consist of Harnett and 
Lee Counties. 

District 20 shall elect two Representatives and shall consist of Franklin and 
Johnston Counties. 

District 21 shall elect one Representative and shall consist of the followin 
recincts of Wake County: Raleigh 14, 19, 20, 22, 25, 26, 28, 34, 35, 38, 40, an 
t. Matthews 3. 

District 22 shall elect three Representatives and shall consist of Caswell, 
Granville, Person, and Vance Counties; Littleton and Roanoke Rapids Town- 
ships of Halifax County; and Hawtree, Judkins, Nutbush, River, Roanoke, 
Sixpound, and Smith Creek Townships of Warren County. 
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District 23 shall elect one Representative and shall consist of Durham 
County Precincts 6, 10, 11, 12, 138, 14, 15, 18, 34, 36, 40, 41, 42, and 47. It also 
includes all of Durham County Precinct 19 not included in District 68. 

It also includes from Precinct 9 only the following: Block 303 of Census 


Tract 13.02, Blocks 411 and 412 of Census Tract 20.03, and the part of Block 


113 of Census Tract 20.02 excluding the area bounded by Bexley Avenue, 
Monticello Avenue, Stuart Drive and Hope Valley Rd. 

It also includes from Precinct 39 only the following: Blocks 202, 216, 217, 
415, 416, 417, 418 and 419 of Census Tract 20.02. 

District 24 shall elect two Representatives and shall consist of Orange 
County; and Baldwin, Cape Fear, Center, Hadley, Haw River, Hickory Moun- 
ban, Matthews, New Hope, Oakland, and Williams Townships of Chatham 

ounty. 

District 25 shall elect four Representatives and shall consist of Alamance 
and Rockingham Counties; and Beaver Island and Snow Creek Townships of 
Stokes County. 

District 26 shall elect one Representative and shall consist of Providence 
ee of Randolph County and Greensboro Precincts 5, 6, 7, 8, 19, 29, and 
30, and Fentress Township of Guilford County. 

District 27 shall elect three Representatives and shall consist of South Cen- 
ter Grove Precinct, Jamestown Precinct 2, North Madison Precinct, South 
Monroe Precinct, North Sumner Precinct, and Greensboro Precincts 1, 2, 3, 4, 
Preah 2ioyl40loi6) Liao, 20, ele d2,.20, 24000, 20". 25. ol oedoo, 
34, 35, 36 of Guilford County. | 

District 28 shall elect two Representatives and shall consist of Deep River 
Township, Friendship Township, High Point Township, Jamestown Precincts 
1 and 3, and South Sumner Precinct of Guilford County. 

District 29 shall elect one Representative and shall consist of Belews Creek 
and Salem Chapel Townships of Forsyth County and North Center Grove 
Precinct, South Madison Precinct, North Monroe Precinct and Bruce, Clay, 
Greene, Jefferson, Oak Ridge, Rock Creek and Washington Townships of 
Guilford County. 

District 30 shall elect one Representative and shall consist of Albright, Bear 
Creek, and Gulf Townships of Chatham County; and Asheboro, Coleridge, 
Be gnbia, Franklinville, Liberty, and Randleman Townships of Randolph 

ounty. 

3 District 31 shall elect one Representative and shall consist of Moore 
ounty. 

District 32 shall elect one Representative and shall consist of Richmond 
County; and Laurel Hill Township of Scotland County. 

District 33 shall elect one Representative and shall consist of Anson and 
Montgomery Counties. 

District 34 shall elect four Representatives and shall consist of Cabarrus, 
Stanly, and Union Counties. 

a District 35 shall elect two Representatives and shall consist of Rowan 
ounty. 

District 36 shall elect one Representative and shall consist of the Tyrie 
precincts of Mecklenburg County: Charlotte Precincts 6, 34, 62, 63, 83, 84, an 
85, Clear Creek Precinct, Crab Orchard Precinct 1, Matthews Precinct, Mint 
Hill Precincts 1 and 2, and Morning Star Precinct. 

District 37 shall elect three Representatives and shall consist of Davidson 
ang Davie Counties; and Eagle Mills and Union Grove Townships of Iredell 

ounty. 

District 38 shall elect one Representative and shall consist of Back Creek, 
Brower, Cedar Grove, Concord, Grant, Level Cross, New Hope, New Market, 
Pleasant Grove, Richland, Tabernacle, Trinity, and Union Townships of Ran- 
dolph County. 
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District 39 shall elect three Representatives and shall consist of the remain- 
der of Forsyth County not included in Districts 29, 66, or 67. 

District 40 shall elect three Representatives and shall consist of Alleghany, 
Ashe, and Surry Counties; Big Creek, Danbury, Meadows, Peters Creek, 
Quaker Gap, Sauratown, and Yadkin Townships of Stokes County; and Bald 
Mountain, Blowing Rock, Blue Ridge, Boone, Brushy Fork, Cove Creek, Elk, 
Meat Camp, New River, North Fork, Stony Fork, and Watauga Townships of 
Watauga County. ; | 

District 41 shall elect two Representatives and shall consist of Wilkes and 
Yadkin Counties; and Gwaltneys, Sharpes, and Sugar Loaf Townships of A]- 
exander County. 

District 42 shall elect one Representative and shall consist of Bethany, 
Chambersburg, Concord, Cool Spring, New Hope, Olin, Sharpesburg, States- 
ville, and Turnersburg Townships of Iredell County. 

District 43 shall elect one Representative and shall consist of Millers Town- 
ship of Alexander County; Caldwell, Catawba, and Mountain Creek Town- 
ships of Catawba County; and Barringer, Coddle Creek, Davidson, Fallstown, 
and Shiloh Townships of Iredell County. 

District 44 shall elect four Representatives and shall consist of Gaston and 
Lincoln Counties. 

District 45 shall elect two Representatives and shall consist of Lower Fork 
and Upper Fork Townships of Burke County; and Bandy’s, Clines, Hickory, 
Jacobs Fork, and Newton Townships of Catawba County. 

District 46 shall elect three Representatives and shall consist of Avery, 
Caldwell, and Mitchell Counties; Ellendale, Little River, Taylorsville, and 
Wittenberg Townships of Alexander County; Drexel, Icard, Jonas Ridge, 
Lower Creek, Smoky Creek, and Upper Creek Townships of Burke County; 
and Beaverdam, Laurel Creek, and Shawneehaw Townships of Watauga 
County. 

District 47 shall elect one Representative and shall consist of Linville, 
Lovelady, Morganton, Quaker Meadow, and Silver Creek Townships of Burke 
County. 

District 48 shall elect three Representatives and shall consist of Cleveland, 
Polk, and Rutherford Counties. 

District 49 shall elect one Representative and shall consist of McDowell and 
Yancey Counties. : 

District 50 shall elect one Representative and shall consist of Blue Ridge, 
Clear Creek, Edneyville, Green River, Hendersonville, and Mills River Town- 
ships of Henderson County. : 

District 51 shall elect four Representatives and shall consist of Buncombe 
and Transylvania Counties; and Crab Creek and Hoopers Creek Townships of 
Henderson County. 

District 52 shall elect two Representatives and shall consist of Haywood, 
Jackson, Madison, and Swain Counties; and Stecoah and Yellow Creek Town- 
ships of Graham County. 

District 53 shall elect one Representative and shall consist of Cherokee, 
Clay, and Macon Counties; and Cheoah Township of Graham County. 

District 54 shall elect one Representative and shall consist of the following 
precincts of Mecklenburg County: Charlotte Precincts 5, 28, 29, 43, 44, and 60, 
Cornelius Precinct, Crab Orchard Precinct 2, Davidson Precinct, Huntersville 
Precinct, Lemly Precinct, and Mallard Creek Precincts 1 and 2. 

District 55 shall elect one Representative and shall consist of the following 
precincts of Mecklenburg County: Charlotte Precincts 8, 9, 10, 19, 32, 48, 50, 
07, 58, 59, 74, 75, 76, and 77, Pineville Precinct, and Steel Creek Precinct 2. 

District 56 shall elect one Representative and shall consist of the following 
precincts of Mecklenburg County: Charlotte Precincts 20, 21, 37, 38, 49, 51, 
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52, 78, 79, and 80, Berryhill Precinct, Long Creek Precinct 1, Oakdell Pre- 
cinct, Paw Creek Precincts 1 and 2, and Steel Creek Precinct 1. 

District 57 shall elect one Representative and shall consist of the following 
precincts of Mecklenburg County: Charlotte Precincts 35, 36, 47, 64, 65, 66, 
67, 68, 69, 70, 71, 72, 73, 86, and 88, and Providence Precinct. 

District 58 shall elect one Representative and shall consist of Charlotte 
muecincts 1, 2, 3, 4, 7, 18, 14, 15, 17, 18, 33, 45, 46, and 61 of Mecklenburg 

ounty. 

District 59 shall elect one Representative and shall consist of the following 
precincts of Mecklenburg County: Charlotte Precincts 11, 16, 22, 23, 27, 31, 
39, 41, 53, 81, and 89, and Long Creek Precinct 2, and from Precinct 42 it shall 
include only Blocks 104 and 105 of Census Tract 53.02. 

District 60 shall elect one Representative and shall consist of Charlotte 
Precincts 12, 24, 25, 26, 30, 40, 54, 55, 56, and 82 of Mecklenburg County, and 
shall include all of Precinct 42 in Mecklenburg County except for Blocks 104 
and 105 of Census Tract 53.02. 

District 61 shall elect one Representative and shall consist of Barton’s 
Creek Township and New Light Township of Wake County and the following 
precincts of Wake County: Raleigh 3, 4, 5, 10, 11, 12, 18, 15, 17, 18, 30, 33, 36, 
37, 39, House Creek 4, and Leesville. 

District 62 shall elect one Representative and shall consist of Buckhorn 

Township, Holly Springs Township, Middle Creek Township, Panther Branch 
Township, and White Oak Township of Wake County and the following pre- 
cincts of Wake County: Cary 1, 4, and 7, St. Mary’s 1 and 2, and St. Matthews 
2 and 4, except that in St. Mary’s 2, it does not include Blocks 112, 951 and 
Be (outside Garner city limits) of Census Tract 528.05 of St. Mary’s Town- 
ship. 
District 63 shall elect one Representative and shall consist of Cedar Fork 
Township of Wake County and the following precincts of Wake County: Cary 
2, 3, and 5, House Creek 1, 2, and 3, Meredith and Raleigh 16, 29, 31, 32, and 
41 


District 64 shall elect one Representative and shall consist of the following 
procnets of Wake County: Cary 6, Raleigh 1, 2, 6, 7, 8, 9, 21, 23, 24, 27, St. 

ary’s 3, 4, 5, and 6, and Swift Creek 1 and 2. It also includes from St. Mary’s 
2 Blocks 112, 951, and 952 (outside Garner city limits) of Census Tract 528.05 
of St. Mary’s Township. 

District 65 shall elect one Representative and shall consist of Little River 
Township, Mark’s Creek Township and Wake Forest Township of Wake 
County and the following precincts of Wake County: Raleigh 42, 43, 44, and 
45, Neuse, and St. Matthews 1. 

District 66 shall elect one Representative and shall consist of the following 
precincts of Forsyth County: 30-1, 40-1, 40-2, 40-3, 40-4, 40-5, 40-6, 50-1, 50-2, 
50-3, 50-4, 50-5, 6-3, 8-2, and 8-3 but does not include that part of Block 314, 
Census Tract 33.03 of Winston Township which is not contiguous with the 
primary corporate limits of the City of Winston-Salem. 

District 67 shall elect one Representative and shall consist of the following 
precincts of Forsyth County: 20-1, 20-2, 20-3, 20-4, 20-5, 20-6, 30-2, 30-3, 30-5, 
30-6, 90-2, 90-3, 90-5, and 10-3. 

District 68 shall elect one Representative and shall consist of Durham 
County Precincts 1, 2, 3, 7, 8, 17, 20, 21, 22, 28, 24, 29, and 46. 

It also includes all of Precinct 9 not included in District 23. It also includes 
all of Precinct 4 not included in District 69. 

It also includes from Precinct 19 only the following: Blocks 115, 116, 118, 
119, 120, 124, 201, 202, 203, 214, 307, 308, 316 and 317 of Census Tract 2. 

District 69 shall elect one Representative and shall consist of Durham 
County Precincts 5, 25, 26, 28, 30, 31, 32, 33, 35, 37, 38, 43, 44, and 45. It also 
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includes from Precinct 4 only the following: Block 316 of Census Tract 4.02 
and Blocks 120, 123, 124, 125, 126, 127, 311 and 317 of Census Tract 4.01. 

It also includes all of Precinct 39 not included in District 23. 

District 70 shall elect one Representative and shall consist of the following: 

(1) In Edgecombe County: Enumeration District 1154 of Census Tract — 
207 in Township 6 (Upper Fishing Creek); Census Tract 205 in Town- 
ship 7 (Swift Creek); Enumeration Districts 1155, 1156, 1160, 1161, 
and 1162 of Census Tract 206 in Township 7 (Swift Creek); Census 
Blocks 101 through 106 and 121 through 128 in Census Tract 201 in 
the City of Rocky Mount in Township 12 (Rocky Mount); Census 
Blocks 112 through 139, Census Blocks 202 and 205 through 226, 
Census Block Group 3, and Census Block Group 4 of Census Tract 
202 in the City of Rocky Mount in Township 12 (Rocky Mount); Cen- 
sus Block Group 1, Census Blocks 201 through 210 and 216 through 
228, Census Blocks 301 through 318, 334, and 335, and Census Block 
Group 4 of Census Tract 204 in the City of Rocky Mount in Township 
12 (Rocky Mount); Census Tracts 202, 203, 204, and 214 in Township 
12 (Rocky Mount); Enumeration Districts 1191 and 1193 of Census 
Tract 213 in Township 12 (Rocky Mount); and Enumeration Districts 
1223 and 1224 of Census Tract 202 and Enumeration Districts 1226A 
and 1226B of Census Tract 214 in Township 14 (Upper Town Creek). 

(2) In Nash County: Census Tract 107 in North Whitakers Township; 
Census Block Groups 1, 2, and 3 and Census Blocks 403, 429, and 430 
of Census Tract 102 in the City of Rocky Mount in Rocky Mount 
Township; and Census Tracts 106 and 107 in South Whitakers Town- 
ship. 

(3) In Wilson County: Enumeration District 743 of Census Tract 7 in 
Gardner Township; Enumeration Districts 700, 701, 702, 703A, and 
703B of Census Tract 13 in Toisnot Township; Census Tract 2, Enu- 
meration District 736A and Census Blocks 422, 423, and 424 of Cen- 
sus Tract 4, and Census Tracts 7, 8.01, and 8.02 in Wilson Township. 

(b) The names and boundaries of townships specified in this section are as 
they were legally defined and in effect as of January 1, 1980, and recognized 
in the 1980 U.S. Census. 

(c) For Guilford and Cumberland Counties, precinct boundaries are as 
shown on the maps on file with the State Board of Elections on January 1, 
1982, in accordance with G.S. 163-128(b). 

For Mecklenburg, Wake, Durham, and Forsyth Counties, precinct bound- 
aries and streets are as shown on the current maps in use by the appropriate 
county board of elections of January 31, 1984, in accordance with GS. 
163-128(b). 

If any changes in precinct boundaries are made, the areas on the map shall 
still remain in the same House District. (Code, s. 2845; Rev., c. 4399; 1911, c. 
151; C.S., s. 6088; 1921, c. 144; 1941, c. 112; 1961, c. 265; 1966, Ex. Sess., c. 5, 
s. 1; 1971, c. 483; 1981, c. 800; c. 1130, s. 1; 1982, Ex. Sess., c. 4; 1982, 2nd Ex. 
Sess., c. 1; 1984, Ex. Sess., c. 1, ss. 1, 2; c. 6, ss. 1-6; c. 7.) 


Editor’s Note. — Session Laws 1982, 2nd Session Laws 1984, Ex. Sess., c. 1, s. 2.1, as 
Ex. Sess., c. 3, makes special provisions for the amended by Session Laws, 1985, c. 565, s. 1, 
primary elections in 1982 only. Session Laws provides: “In the event that the U.S. Supreme 
1981, c. 1130, s. 3, and Session Laws 1982, Ex. Court reverses the opinion of the U.S. District 
Sess., c. 3, also made special provisions for the Court which held the composition of House 
1982 primaries, but were repealed in their en- District 8 to violate the Voting Rights Act, 
tirety by Session Laws 1982, 2nd Ex. Sess.,c.3, then Sections 1 and 2 of this Act are repealed 
s. 20. and the prior law as to House District 8 is re- 
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vived as to any prior election, provided that if 
such reversal occurs after December 31, 1985, 
but before January 1, 1988, prior law is re- 
vived as to any elections beginning with the 
1988 election.” 

Session Laws 1984, Ex. Sess., c. 6, s. 6.1, as 
amended by Session Laws 1985, c. 565, s. 1, 
provides: “In the event that the U.S. Supreme 
Court reverses any or all of the opinion of the 
U.S. District Court which held the composition 
of House Districts 21, 23, 36 and 39 to violate 
the Voting Rights Act, then to the extent that 
such reversal holds any of those districts to 
have been valid any part of this act which re- 
apportioned such district is repealed and the 
prior law revived as to any future election, pro- 
vided that if such reversal occurs after Decem- 
ber 31, 1985, but before January 1, 1988, prior 
law is revived as to any elections beginning 
with the 1988 election.” 

Effect of Amendments. — The 1981 
amendment, in the introductory paragraph, 
substituted “1982” for “1972” and substituted 
“44” for “45.” The 1981 amendment also added 
Martin County to District 5, deleted Martin 
County from District 6 and reduced that dis- 
trict’s Representatives from two to one, in Dis- 
trict 10 substituted Robeson County with two 
Representatives for Duplin County with one 
Representative, added Duplin County to Dis- 
trict 11 and increased that district’s Represen- 
tatives from one to two, in District 21 deleted 
Robeson County and reduced the Representa- 
tives from three to one, increased the number 
of Representatives in District 36 from eight to 
nine, combined former Districts 42 and 43 into 
District 42 with five Representatives, redesig- 
nated former Districts 44 and 45 as present 
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Districts 43 and 44, 
punctuation changes. 

The 1981 amendment rewrote this section to 
the extent that a detailed comparison is not 
possible. 

The 1982 Ex. Sess. amendment again 
rewrote this section to the extent that a 
detailed comparison is not possible. 

The 1982, 2nd Ex. Sess. amendment rewrote 
the paragraph relating to District 17 and sub- 
stituted “three” for “four” preceding “Repre- 
sentatives” in the paragraph relating to Dis- 
trict 18. 

The 1984, Ex. Sess., amendment by c. 1, ef- 
fective March 8, 1984, rewrote the paragraph 
relating to District 8 and inserted the para- 
graph relating to District 70. 

The 1984, Ex. Sess., amendment by c. 6, ef- 
fective March 8, 1984, in subsection (a) substi- 
tuted “1984” for “1982” in the introductory 
paragraph, substituted the present paragraphs 
relating to Districts 36 and 54 through 60 for 
the former paragraph relating to District 36, 
substituted the present paragraphs relating to 
Districts 21 and 61 through 65 for the former 
paragraph relating to District 21, substituted 
the present paragraphs relating to Districts 39, 
66 and 67 for the former paragraph relating to 
District 39, and substituted the present para- 
graphs relating to Districts 23, 68 and 69 for 
the former paragraph relating to District 23, 
and in subsection (c) inserted the second para- 
graph. 

Session Laws 1984, Ex. Sess., c. 7, makes 
Session Laws 1984, Ex. Sess., c. 6, effective 
upon ratification. The act was ratified March 8, 
1984. 


and made minor 


§ 120-2.1. Severability of Senate and House apportionment 
acts. 


If any provision of any act of the General Assembly that apportions Senate 
or House districts is held invalid by any court of competent jurisdiction, the 
invalidity shall not affect other provisions that can be given effect without the 
invalid provision; and to this end the provisions of any said act are severable. 
PhS tic. Li1,.sb.) 


§ 120-3. (Effective until the convening of the 1987 Regular 
Session) Pay of members and officers of the 
General Assembly. 

(a) The Speaker of the House shall be paid an annual salary of twenty-five 
thousand forty-four dollars ($25,044) payable monthly and an expense allow- 
ance of seven hundred seventy dollars ($770.00) per month. The President Pro 
Tempore of the Senate shall be paid an annual salary of fifteen thousand 
dollars ($15,000) payable monthly and an expense allowance of five hundred 


dollars ($500.00) per month. The Speaker Pro Tempore of the House shall be 
paid an annual salary of twelve thousand five hundred four dollars ($12,504) 


37 
§ 120-3 is set out twice. See section headings for effective dates. 


§ 120-3 1985 CUMULATIVE SUPPLEMENT § 120-3 
payable monthly and an expense allowance of two hundred seventy-nine dol- 
lars ($279.00) per month. The minority leader in the House, and the majority 
and minority leader in the Senate shall each be paid an annual salary of ten 
thousand five hundred dollars ($10,500) payable monthly, and an expense 
allowance of two hundred seventy-nine dollars ($279.00) per month. 

(b) Every other member of the General Assembly shall receive increases in 
annual salary and expense allowances only to the extent of and in the percent- 
age equal to those received by employees of the State as general across-the- 
board pay increases, effective upon convening of the next regular session of 
the General Assembly after enactment of such percentage increase. Accord- 
ingly, upon convening of the 1985 Regular Session of the General Assembly, 
every other member of the General Assembly shall be paid an annual salary 
of eight thousand four hundred dollars ($8,400) payable monthly, and an 
expense allowance of two hundred nine dollars ($209.00) per month. 

(c) The salary and expense allowances provided in this section are in addi- 
tion to any per diem compensation and any subsistence and travel allowance 
authorized by any other law with respect to any regular or extra session of the 
General Assembly, and service on any State board, agency, commission, 
standing committee and study commission. (1929, c. 2, s. 1; 1951, c. 23, s. 1; 
1965,.c.. 917; c. 1157's. 1; 1967, c. L1207°1969, cP 127855) 1:197 2 aetna 
1973, c. 1482, s. 1; 1977, 2nd Sess., c. 1249, ss. 1, 2; 1979, 2nd Sess., c. 1137, s. 
9.1; 1983, c. 761, s. 203; 1983 (Reg. Sess., 1984), c. 1034, s. 209.) 


Section Set Out Twice. — The section 
above is effective until the convening of the 
1987 Regular Session of the General Assembly. 
For this section as amended effective upon the 
convening of the 1987 Regular Session, see the 
following section, also numbered § 120-3. 

Editor’s Note. — Session Laws 1983, c. 761, 
s. 259, and Session Laws 1983 (Reg. Sess., 
1984), c. 1034, s. 256, are severability clauses. 

Effect of Amendments. — The 1983 
amendment, effective February 5, 1985, 
rewrote this section. 

The 1983 amendment by c. 761, effective 
upon the convening of the 1985 Regular Ses- 
sion of the General Assembly, rewrote this sec- 
tion. 

The 1983 (Reg. Sess., 1984) amendment by c. 
1034, also effective upon the convening of the 


1985 Regular Session, rewrote subsection (a), 
which as amended by Session Laws 1983, ch. 
761, had allotted the Speaker of the House an 
annual salary of $20,000 and an expense allow- 
ance of $700.00 per month and had allotted the 
President Pro Tempore of the Senate, the 
Speaker Pro Tempore of the House, the minor- 
ity leader in the House, and the majority and 
minority leader in the Senate an annual salary 
of $9,540 and an expense allowance of $253 per 
month, and substituted “eight thousand four 
hundred dollars ($8,400)” for “seven thousand 
six hundred thirty-two dollars ($7,632)” and 
“two hundred nine dollars ($209.00)” for “one 
hundred ninety dollars ($190.00)” in subsec- 
tion (b) as amended by Session Laws 1983, c. 
761. 


§ 120-3. (Effective upon the convening of the 1987 Regular 
Session) Pay of members and officers of the 
General Assembly. 


(a) The Speaker of the House shall be paid an annual salary of twenty- 
seven thousand five hundred fifty-two dollars ($27,552) payable monthly and 
an expense allowance of eight hundred forty-seven dollars ($847.00) per 
month. The President Pro Tempore of the Senate shall be paid an annual 
salary of sixteen thousand five hundred dollars ($16,500) payable monthly 
and an expense allowance of five hundred fifty dollars ($550.00) per month. 
The Speaker Pro Tempore of the House shall be paid an annual salary of 
thirteen thousand seven hundred fifty-two dollars ($13,752) payable monthly 
and an expense allowance of three hundred seven dollars ($307.00) per month. 
The minority leader in the House, and the majority and minority leader in the 
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Senate shall each be paid an annual salary of eleven thousand five hundred 
fifty-six dollars ($11,556) payable monthly, and an expense allowance of three 
hundred seven dollars ($307.00) per month. 

(b) Every other member of the General Assembly shall receive increases in 
annual salary and expense allowances only to the extent of and in the percent- 
age equal to the average increases received by employees of the State, effec- 
tive upon convening of the next regular session of the General Assembly after 
enactment of this percentage increase. Accordingly, upon convening of the 
1987 Regular Session of the General Assembly, every other member of the 
General Assembly shall be paid an annual salary of nine thousand two hun- 
dred forty dollars ($9,240) payable monthly, and an expense allowance of two 
hundred thirty dollars ($230.00) per month. 

(c) The salary and expense allowances provided in this section are in addi- 
tion to any per diem compensation and any subsistence and travel allowance 
authorized by any other law with respect to any regular or extra session of the 
General Assembly, and service on any State board, agency, commission, 
standing committee and study commission. (1929, c. 2, s. 1; 1951, c. 23, s. 1; 
1965, c. 917; c. 1157, s. 1; 1967, c. 1120; 1969, c. 1278, s. 1; 1971, c. 1200, s. 5; 
1973, c. 1482, s. 1; 1977, 2nd Sess., c. 1249, ss. 1, 2; 1979, 2nd Sess., c. 1137, s. 
9.1; 1983, c. 761, s. 203; 1983 (Reg. Sess., 1984), c. 1034, s. 209; 1985, c. 479, s. 


208.) 


Section Set Out Twice. — The section 
above is effective upon the convening of the 
1987 Regular Session of the General Assembly. 
For this section as in effect until the convening 
of the 1987 Regular Session, see the preceding 
section, also numbered § 120-3. 

Editor’s Note. — Session Laws 1985, c. 479, 
s. 1.1, provides that the act shall be known as 
“The Current Operations Appropriations Act of 
1985.” 

Session Laws 1985, c. 479, s. 230 is a sever- 
ability clause. 

Effect of Amendments. — The 1985 
amendment by c. 479, s. 208, effective upon the 
convening of the 1987 Regular Session of the 
General Assembly, increased the salary of the 
Speaker of the House from $25,044 to $27,552 
and his expense allowance from $770.00 to 
$847.00, increased the salary of the President 
Pro Tempore of the Senate from $15,000 to 
$16,500 and his expense allowance from 


$500.00 to $550.00, increased the salary of the 
Speaker Pro Tempore of the House from 
$12,504 to $13,752 and his expense allowance 
from $279.00 to $307.00, and increased the sal- 
aries of the minority leader in the House and 
the majority and minority leaders in the Sen- 
ate from $10,500 to $11,556 and their expense 
allowances from $279.00 to $307.00, all in sub- 
section (a), and in subsection (b) substituted 
“in the percentage equal to the average in- 
creases received by employees of the State” for 
“in the percentage equal to those received by 
employees of the State as general across-the- 
board pay increases,” and substituted “this 
percentage increase” for “such percentage in- 
crease” in the first sentence and in the second 
sentence substituted “1987” for “1985” and in- 
creased the salaries for every other member of 
the General Assembly from $8,400 to $9,240 
and their expense allowances from $209.00 to 
$230.00. 


§ 120-3.1. (Effective until the convening of the 1987 Regu- 
lar Session) Subsistence and travel allowances 
for members of the General Assembly. 


(a) In addition to compensation for their services, members of the General 
Assembly shall be paid the following allowances: 


(1) 


Genera 


eRy travel allowance for each week or fraction thereof that the 
Assembly is in regular or extra session. The amount of the 


weekly travel allowance shall be calculated for each member by mul- 
tiplying the actual round-trip mileage from that member’s home to 
the City of Raleigh by the rate per mile allowed to State employees 


for official travel. 


§ 


120-3 is set out twice. See section headings for effective dates. 
§ 120-3.1 is set out twice. See section headings for effective dates. 


§ 120-3.1 1985 CUMULATIVE SUPPLEMENT § 120-3.1 


(2) A travel allowance at the rate allowed by statute for State employees 
whenever the member travels, whether in or out of session, as a 
representative of the General Assembly or of its committees or com- 
missions, with the approval of the Legislative Services Commission. 

(3) A subsistence allowance for meals and lodging of sixty dollars 
($60.00) a day for each day of the period during which the General 
Assembly is in session and, except as otherwise provided in this sub- 
division, when traveling as a representative of the General Assembly 
or of its committees or commissions, with the approval of the Legisla- 
tive Services Commission, when the General Assembly is not in ses- 
sion. 

A member who is authorized to travel, whether in or out of session, 
to a high rate geographical area in a state in the continental United 
States, other than Alaska or North Carolina, may elect to receive, in 
lieu of the amount provided in the preceding paragraph, a subsis- 
tence allowance for meals of twenty dollars ($20.00) a day and a 
subsistence allowance for lodging of actual lodging expenses, when 
evidenced by a receipt satisfactory to the Legislative Administrative 
Officer, not to exceed that allowed a federal employee when traveling 
to that area. A high rate geographical area is an area designated as 
such by the federa! General Services Administrator under the Travel 
Expense Amendments Act of 1975 and published at 48 Federal Regis- 
ter 55262, December 9, 1983. 

A member who is authorized to travel, whether in or out of session, 
to Alaska, Hawaii, Puerto Rico, or United States territories and pos- 
sessions may elect to receive, in lieu of the amount provided in the 
first paragraph of this subdivision, a subsistence allowance for meals 
of twenty dollars ($20.00) a day and a subsistence allowance for 
lodging of actual lodging expenses, when evidenced by a receipt satis- 
factory to the Legislative Administrative Officer, not to exceed the 
maximum prescribed by the Secretary of Defense in Civilian Person- 
nel Per Diem Bulletin 120, dated October 3, 1983, and published as 
corrected at 48 Federal Register 49333, October 25, 1983. 

(4) A member may be reimbursed for registration fees as permitted by 
the Legislative Services Commission. 

(b) Payment of travel and subsistence allowances shall be made to members 
of the General Assembly only after certification by the claimant as to the 
correctness thereof on forms prescribed by the Legislative Services Commis- 
sion. Claims for travel and subsistence payments shall be paid at such times 
as may be prescribed by the Legislative Services Commission. 

(c) When the General Assembly by joint action of the two houses adjourns 
to a day certain, which day is more than three days after the date of adjourn- 
ment, the period between the date of adjournment and the date of reconvening 
shall for the purposes of this section be deemed to be a period when the 
General Assembly is not in session, and no member shall be entitled to subsis- 
tence and travel allowance during that period, except under circumstances 
which would entitle him to subsistence and travel allowance when the Gen- 
eral Assembly is not in session. (1957, c. 8; 1959, c. 939; 1961, c. 889; 1965, c. 
86, s. 1; 1969, c. 1257, s. 1; 1971, c. 1200, ss. 1-4; 1973, c. 1482, 8s, 2: 19gieeeand 
Sess., c. 1249, ss. 3, 4; 1979, 2nd Sess., c. 1187, s. 30; 1983, c. 761, ss. 25, 26; 
1983 (Reg. Sess., 1984), c. 1034, ss. 184, 186.) 
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§ 120-3.1 


Section Set Out Twice. — The section 
above is effective until the convening of the 
1987 Regular Session of the General Assembly. 
For this section as in effect upon the convening 
of 1987 Regular Session, see the following sec- 
tion, also numbered § 120-3.1. 

Editor’s Note. — Session Laws 1983, c. 761, 
s. 259, is a severability clause. 

Session Laws 1983 (Reg. Sess., 1984), c. 
1034, s. 256 is a severability clause. 

Effect of Amendments. — Session Laws 
1983, c. 761, s. 26, July 15, 1983, added the last 
sentence to subdivision (a)(2). 

Session Laws 1983, c. 761, s. 25, effective 
Feb. 5, 1985, substituted “sixty dollars 
($60.00)” for “forty-four dollars ($44.00)” in 
subdivision (a)(3), and substituted “sixty dol- 
lars ($60.00)” for “fifty dollars ($50.00)” in sub- 
division (a)(4). 

The 1983 amendment by c. 761, s. 26, effec- 
tive July 15, 1983, added a last sentence to 
subdivision (a)(2) as it read prior to the amend- 
ment by Session Laws 1983 (Reg. Sess., 1984), 
c. 1034, s. 184. 


GENERAL ASSEMBLY 


§ 120-3.1 


The 1983 amendment by c. 761, s. 25, effec- 
tive Feb. 5, 1985, substituted “sixty dollars 
($60.00)” for “forty-four dollars ($44.00)” in 
subdivision (a)(3) as it read prior to the amend- 
ment by Session Laws 1983 (Reg. Sess., 1984), 
c. 1034, s. 184 and substituted “sixty dollars 
($60.00)” for “fifty dollars ($50.00)” in subdivi- 
sion (a)(4) as it read prior to the amendment by 
Session Laws 1983 (Reg. Sess., 1984), c. 1034, 
s. 184. 

The 1983 (Reg. Sess., 1984) amendment by c. 
1034, s. 184, effective July 1, 1984, rewrote 
subdivisions (a)(2), (a)(3) and (a)(4). 

The 1983 (Reg. Sess., 1984) amendment by c. 
1034, s. 186, effective upon the convening of 
the 1985 Regular Session of the General As- 
sembly, substituted “sixty dollars ($60.00)” for 
“fifty dollars ($50.00)” and “twenty dollars 
($20.00)” for “sixteen dollars and fifty cents 
($16.50)” in subdivision (a)(3) as amended by c. 
1034, s. 184. 

The section is set out above as amended by 
Session Laws 1983 (Reg. Sess., 1984), c. 1034, 
ss. 184 and 186. 


§ 120-3.1. (Effective upon the convening of the 1987 Regu- 
lar Session) Subsistence and travel allowances 
for members of the General Assembly. 

(a) In addition to compensation for their services, members of the General 

Assembly shall be paid the following allowances: 


(1) A weekly travel allowance for each week or fraction thereof that the 
General Assembly is in regular or extra session. The amount of the 


weekly travel allowance shall be calculated for each member by mul- 
tiplying the actual round-trip mileage from that member’s home to 
the City of Raleigh by the rate per mile allowed to State employees 
for official travel. 


(2) A travel allowance at the rate allowed by statute for State employees 


whenever the member travels, whether in or out of session, as a 
representative of the General Assembly or of its committees or com- 
missions, with the approval of the Legislative Services Commission. 


(3) A subsistence allowance for meals and lodging of sixty-five dollars 


($65.00) a day for each day of the period during which the General 
Assembly is in session and, except as otherwise provided in this sub- 
division, when traveling as a representative of the General Assembly 
or of its committees or commissions, with the approval of the Legisla- 
tive Services Commission, when the General Assembly is not in ses- 
sion. 

A member who is authorized to travel, whether in or out of session, 
to a high rate geographical area in a state in the continental United 
States, other than Alaska or North Carolina, may elect to receive, in 
lieu of the amount provided in the preceding paragraph, a subsis- 
tence allowance for meals of twenty dollars ($20.00) a day and a 
subsistence allowance for lodging of actual lodging expenses, when 
evidenced by a receipt satisfactory to the Legislative Administrative 
Officer, not to exceed that allowed a federal employee when traveling 
to that area. A high rate geographical area is an area designated as 
such by the federal General Services Administrator under the Travel 
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Expense Amendments Act of 1975 and published at 48 Federal Regis- 
ter 55262, December 9, 1983. 

A member who is authorized to travel, whether in or out of session, 
to Alaska, Hawaii, Puerto Rico, or United States territories and pos- — 
sessions may elect to receive, in lieu of the amount provided in the 
first paragraph of this subdivision, a subsistence allowance for meals 
of twenty dollars ($20.00) a day and a subsistence allowance for 
lodging of actual lodging expenses, when evidenced by a receipt satis- 
factory to the Legislative Administrative Officer, not to exceed the 
maximum prescribed by the Secretary of Defense in Civilian Person- 
nel Per Diem Bulletin 120, dated October 3, 1983, and published as 
corrected at 48 Federal Register 49333, October 25, 1983. 

(4) A member may be reimbursed for registration fees as permitted by 
the Legislative Services Commission. 

(b) Payment of travel and subsistence allowances shall be made to members 
of the General Asssembly only after certification by the claimant as to the 
correctness thereof on forms prescribed by the Legislative Services Commis- 
sion. Claims for travel and subsistence payments shall be paid at such times 
as may be prescribed by the Legislative Services Commission. 

(c) When the General Assembly by joint action of the two houses adjourns 
to a day certain, which day is more than three days after the date of adjourn- 
ment, the period between the date of adjournment and the date of reconvening 
shall for the purposes of this section be deemed to be a period when the 
General Assembly is not in session, and no member shall be entitled to subsis- 
tence and travel allowance during that period, except under circumstances 
which would entitle him to subsistence and travel allowance when the Gen- 
eral Assembly is not in session. (1957, c. 8; 1959, c. 939; 1961, c. 889; 1965, c. 
86, s. 1; 1969, c. 1257, s. 1; 1971, c. 1200, ss. 1-4; 1973, ¢. 1482, s. 2; 1977, 2nd 
Sess., c. 1249, ss. 3, 4; 1979, 2nd Sess., c. 1137, s. 30; 1983, c. 761, ss. 25, 26; 
1983 (Reg. Sess., 1984), c. 1034, ss. 184, 186; 1985, c. 479, s. 206.) 


Section Set Out Twice. — The section 
above is effective upon the convening of the 
1987 Regular Session of the General Assembly. 
For this section as in effect until the 1987 Reg- 
ular Session, see the preceding section, also 
numbered § 120-3.1. 

Editor’s Note. — Session Laws 1985, c. 479, 
s. 1.1, provides that the act shall be known as 
“The Current Operations Appropriations Act of 
1985.” 


Session Laws 1985, c. 479, s. 230 is a sever- 
ability clause. 

Effect of Amendments. — The 1985 
amendment by c. 479, s. 206, effective upon the 
convening of the 1987 Regular Session of the 
General Assembly, substituted “sixty-five dol- 
lars ($65.00)” for “sixty dollars ($60.00)” in the 
first paragraph of subdivision (a)(3). 


§§ 120-4.3 to 120-4.7: Reserved for future codification purposes. 
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§ 120-4.8 GENERAL ASSEMBLY § 120-4.8 


ARTICLE 1A. 


Legislative Retirement System. 


§ 120-4.8. Definitions. 


The following words and phrases as used in this Article, unless the context 
clearly requires otherwise, have the following meanings: 

(1) “Accumulated contributions” means the sum of all the amounts de- 
ducted from the compensation of a member and credited to his indi- 
vidual account in the annuity savings fund, together with regular 
interest as provided in G.S. 135-7(b). 

(2) “Actuarial equivalent” means a benefit of equal value when computed 
upon the basis of the mortality tables as adopted by the Board of 
Trustees, and regular interest. 

(3) “Annuity” means payment for life derived from the “Accumulated 
contribution” of a member. All “annuities” are payable in equal 
monthly installments. 

(4) “Annuity reserve” means the present value of all payments to be 
made on account of any annuity or benefit in lieu of any annuity, 
computed upon the basis of the mortality tables as adopted by the 
Board of Trustees, and regular interest. 

(5) “Compensation” means salary paid as a legislator for service in the 
North Carolina General Assembly, exclusive of travel, per diem and 
expense allowances. 

(6) “Filing,” when used in reference to an application for retirement, 
means the receipt of an acceptable application on a form provided by 
the Retirement System. 

(7) “Highest annual salary” means the twelve consecutive months of 
compensation paid to a legislator which yields the highest total 
amount. 

(8) “Medical Board” means the board of physicians provided for in G.S. 
135-6, which shall determine disability as provided in this Article. 

(9) “Member in service” means a member in service on or after June 15, 
1983. 

(10) “Pension reserve” means the present value of all payments to be 
made on account of any pension or benefit in lieu of any pension 
computed upon the basis of the mortality tables adopted by the Board 
of Trustees, and regular interest. 

(11) “Pensions” means payments for life derived from money provided by 
the State of North Carolina. All pensions are payable in equal 
monthly installments. 

(12) “Present member of the General Assembly” means a person who is a 
member of the General Assembly on or after June 15, 1983. 

(13) “Regular interest” means interest compounded annually at the rate 
determined by the Board of Trustees in accordance with G.S. 135-7(b) 
and G.S. 120-4.10. 

(14) “Retirement” means the withdrawal from active service with a re- 
tirement allowance granted under the provisions of this Article. In 
order for a member’s retirement to become effective in any month, 
the member must render no service at any time during that month. 

(15) “Year” as used in this Article shall mean the regular fiscal year 
beginning July 1, and ending June 30 in the following calendar year 
unless otherwise defined by rule of the Board of Trustees. (1988, c. 
761, s. 238; 1983 (Reg. Sess., 1984), c. 1034, s. 198.) 
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§ 120-4.9 


Editor’s Note. — Session Laws 1983, c. 761, 
s. 240, provides that §§ 120-4.19 through 
120-4.29 shall become effective upon the con- 
vening of the 1985 Regular Session of the Gen- 
eral Assembly, but that §§ 120-4.8 through 
120-4.18 are effective upon ratification (July 
15, 1983). 

Session Laws 1983, c. 761, s. 239 provided 
that notwithstanding the provisions of s. 238 of 
the act, members of the 1983 General Assem- 
bly were to make an affirmative election in 
writing within 60 days after the ratification 
date of the act (July 15, 1983) to become a 


1985 CUMULATIVE SUPPLEMENT 


§ 120-4.11 


member of the legislative retirement system. 
Session Laws 1985, c. 400, s. 4 repealed s. 239 
of Session Laws 1983, c. 761, effective Decem- 
ber 31, 1984. 

Session Laws 1983, c. 761, s. 259, is a sever- 
ability clause. 

Session Laws 1983 (Reg. Sess., 1984), c. 
1034, s. 256 is a severability clause. 

Effect of Amendments. — The 1983 (Reg. 
Sess., 1984) amendment, effective July 1, 1984, 
substituted “June 15, 1983” for “July 15, 1983” 
in subdivisions (9) and (12). 


§ 120-4.9. Retirement system established. 


A Retirement System is established and placed under the Board of Trustees 

of the Teachers’ and State Employees’ Retirement System for administrative 
urposes. 

4 The Retirement System shall have all the power and privileges of a corpora- 
tion and shall be known as the “Legislative Retirement System of North 
Carolina.” By this name all of its business shall be transacted, all of its funds 
invested and all of its cash and securities and other property held. All direc- 
tion and policies concerning the Legislative Retirement System shall be 


vested in the Legislative Services Commission. (1983, c. 761, s. 238.) 


Editor’s Note. — Session Laws 1983, c. 761, 
s. 240, provides that §§ 120-4.19 through 
120-4.29 shall become effective upon the con- 
vening of the 1985 Regular Session of the Gen- 
eral Assembly, but that §§ 120-4.8 through 


120-4.18 are effective upon ratification (July 
15, 1983). 

Session Laws 1983, c. 761, s. 259, is a sever- 
ability clause. 


§ 120-4.10. Administration of retirement system. 


The Board of Trustees of the Teachers’ and State Employees’ Retirement 
System shall be the trustee of the Retirement System, under the direction of 
the Legislative Services Commission. The provisions of this Article shall be 
administered by the Board of Trustees, under the direction of the Legislative 
Services Commission. (1983, c. 761, s. 238.) 


Editor’s Note. — Session Laws 1983, c. 761, 
s. 240, provides that §8§ 120-4.19 through 
120-4.29 shall become effective upon convening 
of the 1985 Regular Session of the General As- 


§ 120-4.11. Membership. 


The following members of the Gener 


sembly, but that §§ 120-4.8 through 120-4.18 
are effective upon ratification (July 15, 1983). 


Session Laws 1983, c. 761, s. 259, is a sever- 


ability clause. 


al Assembly and former members of the 


General Assembly are eligible for membership in the Retirement System, 


provided they are not contributing to nor are 
North Carolina Teachers’ and State Em loyees’ 


Governmental Employees’ Retirement 


Retirement System or the Consolidated 


Carolina: 


(1) Members of the General Assem 


1983; and 


ualified to contribute to the 
etirement System, the Local 


ystem, the Law Enforcement Officers’ 
Judicial Retirement System of North 


bly who serve on and after June 15, 


(2) Former members of the General Assembly who served prior to June 


15, 1983; and 
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§ 120-4.12 
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§ 120-4.12 


a. Who elect to transfer current and future entitlements, or contribu- 
tions, from the Legislative Retirement Fund established by 
Chapter 1269 of the 1969 Session Laws; or 

b. Who have eight or more years of service as a member of the Gen- 
eral Assembly. (1983, c. 761, s. 238; 1983 (Reg. Sess., 1984), c. 
1034, ss. 188, 189; 1985, c. 400, ss. 1, 7.) 


Editor’s Note. — Session Laws 1983, c. 761, 
s. 240, provides that §§ 120-4.19 through 
120-4.29 shall become effective upon convening 
of the 1985 Regular Session of the General As- 
sembly, but that §§ 120-4.8 through 120-4.18 
are effective upon ratification (July 15, 1983). 

Session Laws 1983, c. 761, s. 259, is a sever- 
ability clause. 

Session Laws 1983 (Reg. Sess., 1984), c. 
1034, s. 256 is a severability clause. 

Effect of Amendments. — The 1983 (Reg. 
Sess., 1984) amendment, effective July 1, 1984, 
substituted “actively contributing members” 
for “active members” and “Law-Enforcement 
Officers’ Retirement System” for “Law-En- 


forcement Officers’ Benefit and Retirement 
Fund” in subdivisions (1) and (2) and added 
subdivision (3) of this section as it stood prior 
to the 1985 amendments. 

The 1985 amendment by c. 400, s. 1, effective 
July 1, 1984, rewrote this section. 

The 1985 amendment by c. 400, s. 7, effective 
Jan. 1, 1985, substituted “for the Consolidated 
Judicial Retirement System of North Carolina” 
for “the Uniform Judicial Retirement System, 
the Uniform Solicitorial Retirement System, or 
the Uniform Clerks of Superior Court Retire- 
ment System” at the end of the introductory 
paragraph of this section as rewritten by c. 
400, s. 1. 


§ 120-4.12. Creditable service. 


(a) Creditable service at retirement consists of the membership service ren- 
dered by the member of the Retirement System and any prior service pur- 
chased or granted by this Article. 

(b) Membership Service means the number of years served as a member of 
the General Assembly as of the establishment of the Retirement System and 
thereafter. One year of membership service is equal to 12 months for which a 
legislator received compensation. 

(c) Prior service means: 

(1) The number of years a present member of the General Assembly 
served in the General Assembly prior to becoming a member of the 
Retirement System; 

(2) The number of years served by former members of the General As- 
sembly who were vested in the Legislative Retirement Fund. One 
year of prior service is equal to 12 months for which a legislator 
received compensation. 

(d) Any member of the Retirement System who has eight or more years of 
creditable service as a member of the General Assembly may purchase prior 
service credit for service in the armed forces of the United States at the same 
rates and conditions as set forth in G.S. 120-4.14 and G.S. 120-4.16; provided 
that credit is allowed only for the initial period of active duty in the armed 
forces of the United States up to the time the member was first eligible to be 
separated or released therefrom, and subsequent periods of such active duty 
as required by the armed forces of the United States up to the date of first 
eligibility for separation or release therefrom; and further provided that the 
member submits satisfactory evidence of the service claimed and that service 
credit be allowed only for the period of active service in the armed forces of the 
United States not creditable in any other retirement system, except the na- 
tional guard or any reserve component of the armed forces of the United 
States. (1983, c. 761, s. 238; 1983 (Reg. Sess., 1984), c. 1034, ss. 187, 190.) 
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§ 120-4.13 


Editor’s Note. — Session Laws 1983, c. 761, 
s. 240, provides that §§ 120-4.19 through 
120-4.29 shall become effective upon convening 
of the 1985 Regular Session of the General As- 
sembly, but that §§ 120-4.8 through 120-4.18 
are effective upon ratification (July 15, 1983). 

Session Laws 1983, c. 761, s. 259, is a sever- 
ability clause. 


1985 CUMULATIVE SUPPLEMENT 


§ 120-4.15 


Session Laws 1983 (Reg. Sess., 1984), c. 
1034, s. 256 is a severability clause. 

Effect of Amendments. — The 1983 (Reg. 
Sess., 1984) amendment, effective July 1, 1984, 
substituted “becoming a member” for “the es- 
tablishment” in subdivision (c)(1) and added 
subsection (d). 


§ 120-4.13. Transfer of membership and benefits. 


The Board of Trustees shall set up procedures to transfer membership from 
the Legislative Retirement Fund to the Retirement System and to recompute 
benefits paid to retirees of the Legislative Retirement Fund who elect to 
transfer to the Retirement System. (1983, c. 761, s. 238.) 


Editor’s Note. — Session Laws 1983, c. 761, 
s. 240, provides that §§ 120-4.19 through 
120-4.29 shall become effective upon convening 
of the 1985 Regular Session of the General As- 


sembly, but that §§ 120-4.8 through 120-4.18 
are effective upon ratification (July 15, 1983). 

Session Laws 1983, c. 761, s. 259, is a sever- 
ability clause. 


§ 120-4.14. Purchase of prior service. 


Purchase of prior service rendered b 
before becoming a member of the Reti 


y a member of the General Assembly 
rement System that is not service that 


may be transferred pursuant to G.S. 120-4.12 shall be at the rate of one month 
of service for each month for which a legislator received compensation, com- 


puted as follows: 


(1) For final legislative terms beginning with the 1975 General Assem- 
bly, seven percent (7%) of the highest legislative compensation at the 
time of purchase plus an administrative fee to be paid in lump sum. 

(2) For final legislative terms beginning prior to the 1975 General As- 
sembly, five percent (5%) of the highest legislative compensation at 
the time of purchase plus an administrative fee to be paid in lump 
sum. (1983, c. 761, s. 238; c. 923, s. 217; 1983 (Reg. Sess., 1984), c. 


1034, s. 191; 1985, c. 400, s. 2.) 


Editor’s Note. — Session Laws 1983, c. 761, 
s. 240, provides that §§ 120-4.19 through 
120-4.29 shall become effective upon convening 
of the 1985 Regular Session of the General As- 
sembly, but that §§ 120-4.8 through 120-4.18 
are effective upon ratification (July 15, 1983). 

Session Laws 1983, c. 761, s. 259, is a sever- 
ability clause. 

Session Laws 1983 (Reg. Sess., 1984), c. 
1034, s. 256 is a severability clause. 

Effect of Amendments. — The 1983 


amendment, effective July 22, 1983, rewrote 
subdivisions (1) and (2). 

The 1983 (Reg. Sess., 1984) amendment, ef- 
fective July 1, 1984, substituted “becoming a 
member of the Retirement System” for “the 
convening of the 1985 Regular Session of the 
General Assembly” in the introductory para- 
graph. 

The 1985 amendment, effective July 1, 1984, 
inserted “final legislative” following “For” at 


_ the beginning of subdivisions (1) and (2). 


§ 120-4.15. Repayment of contributions. 


Repayment of contributions 


withdrawn from the Legislative Retirement 


Fund and System shall be at the rate of seven percent (7%) of the highest 
monthly compensation received as a legislator at the time of purchase for each 
month of creditable service restored plus an administrative fee to be paid in 
lump sum. (1983, c. 761, s. 238; c. 923, s. 217; 1983 (Reg. Sess., 1984), ¢. 1034, 


s. 192.) 
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§ 120-4.16 GENERAL ASSEMBLY § 120-4.17 


Editor’s Note. — Session Laws 1983, c. 761, Session Laws 1983 (Reg. Sess., 1984), c. 
s. 240, provides that §§ 120-4.19 through 1034, s. 256 is a severability clause. 
120-4.29 shall become effective upon convening Effect of Amendments. — The 1983 
of the 1985 Regular Session of the General As- amendment, effective July 22, 1983, rewrote 
sembly, but that §§ 120-4.8 through 120-4.18 this section. 


are effective upon ratification (July 15, 1983). The 1983 (Reg. Sess., 1984) amendment, ef- 


Session Laws 1983, c. 761, s. 259, is a sever- fective July 1, 1984, inserted “and System.” 
ability clause. 


§ 120-4.16. Repayments and purchases. 


All repayments and purchases of service credit, allowed under this Article, 
shall be made within two years after the member first becomes eligible for 
membership in the System. All such repayments and purchases not made 
within two years after the member becomes eligible for membership in the 
System shall equal the full actuarial cost of the additional service credit as 
defined in G.S. 135-4(m). (1983, c. 761, s. 238.) 


Editor’s Note. — Session Laws 1983, c. 761, sembly, but that §§ 120-4.8 through 120-4.18 
s. 240, provides that §§ 120-4.19 through are effective upon ratification (July 15, 1983). 
120-4.29 shall become effective upon convening Session Laws 1988, c. 761, s. 259, is a sever- 
of the 1985 Regular Session of the General As- ability clause. 


§ 120-4.17. Assets of retirement system. 


(a) All of the assets of the Retirement System shall be credited according to 
the purpose for which they are held to one of two funds, either the Annuity 
Savings Fund or the Pension Accumulation Fund. 

(b) The Annuity Savings Fund is the fund to which all members’ contribu- 
tions, and regular interest allowances provided for as in G.S. 135-7(b), shall be 
credited. From this fund shall be paid the accumulated contributions of a 
member. 

(c) Upon the retirement of a member, his accumulated contributions shall 
be transferred from the Annuity Savings Fund to the Pension Accumulation 
Fund. In the event that a retired former member should subsequently again 
become a member of the Retirement System as provided for in G.S. 120-4.11, 
any excess of his accumulated contributions at his date of retirement over the 
sum of the retirement allowance payments received by him since his date of 
retirement shall be transferred from the Pension Accumulation Fund to the 
Annuity Savings Fund and shall be credited to his individual account in the 
Annuity Savings Fund. 

(d) The Pension Accumulation Fund is the fund in which accumulated con- 
tributions by the State and amounts transferred from the Annuity Savings 
Fund in accordance with subsection (c) of this section and to which all income 
from the invested assets of the Retirement System are credited. From this 
fund is paid retirement allowances and any other benefits provided for under 
this Article except payments of accumulated contributions as provided in G.S. 
120-4.14. 

(e) The regular interest allowance on the members’ accumulated contribu- 
tions provided for as in G.S. 135-7(b) shall be transferred each year from the 
Pension Accumulation Fund to the Annuity Savings Fund. (1983, c. 761, s. 
238.) 
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§ 120-4.18 1985 CUMULATIVE SUPPLEMENT § 120-4.19 


Editor’s Note. — Session Laws 1983, c. 761, sembly, but that §§ 120-4.8 through 120-4.18 
s. 240, provides that §§ 120-4.19 through are effective upon ratification (July 15, 1983). 
120-4.29 shall become effective upon convening Session Laws 1983, c. 761, s. 259, is a sever- 
of the 1985 Regular Session of the General As- ability clause. 


§ 120-4.18. Management of funds. 


The Board of Trustees shall manage the fund established by G.S. 120-4.17 
pursuant to G.S. 135-7. (1983, c. 761, s. 238.) 


Editor’s Note. — Session Laws 1983, c. 761, sembly, but that §§ 120-4.8 through 120-4.18 
s. 240, provides that §§ 120-4.19 through are effective upon ratification (July 15, 1983). 
120-4.29 shall become effective upon convening Session Laws 1983, c. 761, s. 259, is a sever- 
of the 1985 Regular Session of the General As- ability clause. 


§ 120-4.19. (For effective date see editor’s note) Contribu- 
tions by the members. 


Effective upon convening of the 1985 Regular Session of the General As- 
sembly, each member shall contribute by payroll deduction for each pay pe- 
riod for which he receives compensation seven percent (7%) of his compensa- 
tion for the period. (1983, c. 761, s. 238.) 


Section Set Out Twice. — The section 120-4.29 shall become effective upon convening 
above is effective until the amendment to this _ of the 1985 Regular Session of the General As- 
section by Session Laws 1985, c. 400, s. 8 be- sembly, but that §§ 120-4.8 through 120-4.18 
comes effective. For this section as amended by are effective upon ratification (July 15, 1983). 
c. 400, s. 8, see the following section and Edi-’ The 1985 Regular Session convened on Feb. 5, 
tor’s note thereto, also numbered § 120-4.19. 1985. 

Editor’s Note. — Session Laws 1983, c. 761, Session Laws 1983, c. 761, s. 259, is a sever- 
s. 240, provides that §8§ 120-4.19 through ability clause. 


§ 120-4.19. (For effective date see editor’s note) Contribu- 
tions by the members. rae 


Effective upon convening of the 1985 Regular Session of the General As- 
sembly, each member shall contribute by payroll deduction for each pay pe- 
riod for which he receives compensation seven percent (7%) of his compensa- 
tion for the period. 

Anything within this Article to the contrary notwithstanding, the State, 
pursuant to the provisions of Section 414(h)(2) of the Internal Revenue Code of 
1954 as amended, shall pick up and pay the contributions which would be 
payable by the members under this section with respect to the services of such 
members rendered after the effective date of this paragraph. The members’ 
contributions picked up by the State shall be designated for all purposes of the 
Retirement System as member contributions, except for the determination of 
tax upon a distribution from the System. These contributions shall be credited 
to the Annuity Savings Fund and accumulated within the Fund in a member’s 
account which shall fe Separately established for the purpose of accounting 
for picked-up contributions. Member contributions picked up by the State 


deduction, however, shall not reduce a member’s compensation as defined in 
G.S. 120-4.8(1). Picked-up contributions shall be transmitted to the Retire- 
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§ 120-4.20 GENERAL ASSEMBLY § 120-4.20 
ment System monthly for the preceding month by means of a warrant drawn 
by the State payable to the Retirement System and shall be accompanied by a 


schedule of the picked-up contributions on such forms as may be prescribed. 


(1983, c. 761, s. 238; 1985, c. 400, s. 8.) 


Section Set Out Twice. — The section 
above is effective upon the effective date of the 
amendment by Session Laws 19885, c. 400, s. 8. 
As to the effective date of the amendment, see 
the Editor’s note below. For this section as in 
effect until c. 400, s. 8 becomes effective, see 
the preceding section, also numbered 
§ 120-4.19. 

Editor’s Note. — 

Session Laws 1985, c. 400, s. 8 makes the 
amendment to this section effective upon the 


first day of the calendar month following 60 
days after receipt of a favorable determination 
or ruling from the United States Department 
of Treasury’s Internal Revenue Service that 
the Legislative Retirement System is a trust 
qualified under Section 401(a) of the Internal 
Revenue Code of 1954, as amended. 

Effect of Amendments. — 

The 1985 amendment added the second para- 
graph. For the effective date of this amend- 
ment see the Editor’s note above. 


§ 120-4.20. Contributions by the State. 


(a) Effective upon convening of the 1985 Regular Session of the General 
Assembly, the State shall contribute annually an amount equal to the sum of 
the “normal contribution” and the “accrued liability contribution.” 

(b) The normal contribution for any period shall be determined as a per- 
centage, equal to the normal contribution rate, of the total compensation of 
the members for the period. The normal contribution rate shall be determined 
as the percentage represented by the ratio of (i) the annual normal cost to 
provide the benefits of the Retirement System, computed in accordance with 
recognized actuarial principles on the basis of methods and assumptions ap- 
proved by the Board of Trustees, in excess of the part thereof provided by the 
members’ contributions, to (ii) the total annual compensation of the members 
of the Retirement System. 

(c) The accrued liability contribution for any period shall be determined as 
a percentage, equal to the accrued liability contribution rate, of the total 
compensation of the members for the period. The accrued liability contribu- 
tion rate shall be determined as the percentage represented by the ratio of (i) 
the level annual contribution necessary to amortize the unfunded accrued 
liability over a period of 15 years, computed in accordance with recognized 
actuarial principles on the basis of methods and assumptions approved by the 
Board of Trustees, to (i1) the total annual compensation of the members of the 
Retirement System. 

(d) The unfunded accrued liability as of any date shall be determined, in 
accordance with recognized actuarial principles on the basis of methods and 
assumptions approved by the Board of Trustees, as the excess of (i) the then 
present value of the benefits to be provided under the Retirement System in 
the future over (ii) the sum of the assets of the Retirement System then 
currently on hand in the Annuity Savings Fund and the Pension Accumula- 
tion Fund, plus the then present value of the stipulated contributions to be 
made in the future by the members, plus the then present value of the normal 
contributions expected to be made in the future by the State. 

(e) The normal contribution rate and the accrued liability contribution rate 
shall be determined after each annual valuation of the Retirement System 
and shall remain in effect until a new valuation is made. 

(f) The annual contributions by the State for any year shall be at least 
sufficient, when combined with the amount held in the Pension Accumulation 
Fund at the start of the year, to provide the retirement allowances and other 
benefits payable out of the fund during the current year. (1983, c. 761, s. 238.) 
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§ 120-4.21 1985 CUMULATIVE SUPPLEMENT § 120-4.21 


Editor’s Note. — Session Laws 1983, c. 761, are effective upon ratification (July 15, 1983). 
s. 240, provides that §§ 120-4.19 through The 1985 Regular Session convened on Feb. 5, 


120-4.29 shall become effective upon convening 1985. . 
of the 1985 Regular Session of the General As- Session Laws 1983, c. 761, s. 259, is a sever- 


sembly, but that §§ 120-4.8 through 120-4.18 ability clause. 


§ 120-4.21. Service retirement benefits. 


(a) Eligibility; Application. — Any member in service may retire with full 
benefits who has reached 65 years of age with eight years of creditable ser- 
vice. Any member in service may retire with reduced benefits who has 
reached the age of 60 years with eight years of creditable service. The member 
shall make written application to the Board of Trustees to retire on a service 
retirement allowance on the first day of the particular calendar month he 
designates. The designated date shall be no less than 30 nor more than 90 
days from the filing of the application. During this period of notification, a 
member may separate from service without forfeiting his retirement benefits. 

(b) Computation. — Upon retirement from service in accordance with sub- 
section (a) of this section, a member shall receive a service retirement allow- 
ance computed as follows: 

(1) For a member whose retirement date occurs on or after his 65th birth- 
day and upon completion of eight years of creditable service, four 
percent (4%) of his “highest annual salary,” multiplied by the num- 
ber of years of creditable service. 

(2) For a member whose retirement date occurs on or after his 60th and 
before his 65th birthday and upon completion of eight years of credit- 
able service, computation as in subdivision (1) of this subsection, 
reduced by one-fourth of one percent (1/4 of 1%) for each month his 
retirement date precedes his 65th birthday. 

(c) Limitations. — In no event shall any member receive a service retire- 
ment allowance greater than seventy-five percent (75%) of his “highest an- 
nual salary” nor shall he receive any service retirement allowance whatever 
while employed in a position that makes him a contributing member of any of 
the following retirement systems: The Teachers’ and State Employees’ Retire- 
ment System, the North Carolina Local Governmental Employees’ Retire- 
ment System, the Law-Enforcement Officers’ Retirement System, the Uni- 
form Judicial Retirement System of North Carolina, the Uniform Solicitorial 
Retirement System of North Carolina or the Uniform Clerks of Court Retire- 
ment System of North Carolina. If he should become a member of any of these 
systems, payment of his service retirement allowance shall be suspended until 
he withdraws from membership in that system. (1983, c. 761, s. 238; 1983 
(Reg. Sess., 1984), c. 1034, ss. 193, 194, 196.) 


Editor’s Note. — Session Laws 1983, c. 761, of subsection (a), deleted “or upon 25 years of 
8s. 240, provides that §§ 120-4.19 through _ creditable service regardless of age” following 
120-4.29 shall become effective upon the con- “upon completion of eight years of creditable 
vening of the 1985 Regular Session of the Gen- service” in subdivision (b)(1), and inserted 
eral Assembly, while §§ 120-4.8 through “contributing” preceding “member of any of 


120-4.18 are effective upon ratification (July the f, Nosanoe bse te f : 
15, 1983). The 1985 Regular Session convened oO howung) and -substitnted ics ia 


ment Officers’ Retirement System” for “Law- 

on Feb. 5, 1985. Bafor t Officers’ Benefit and Reti t 
Session Laws 1983, c. 761, s. 259, is a sever- ° i ie op SORES FOR SEL An inenien 
ability clause. Fund” in subsection (c). Session Laws 1983 


Effect of Amendments. — The 1983 (Reg. (Reg. Sess., 1984), c. 1034, s. 257 makes the act 
Sess., 1984) amendment deleted “or who has. &ffective July 1, 1984, except where otherwise 
completed 25 years of creditable service re- Provided. Session Laws 1983 (Reg. Sess., 1984), 
gardless of age” at the end of the first sentence C. 1034,s. 256isa severability clause. 
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§ 120-4.22 GENERAL ASSEMBLY § 120-4.23 


§ 120-4.22. Disability retirement benefits. 


(a) Eligibility; Application. — Upon application by or on behalf of the mem- 
ber, any member in service who has completed at least eight years of credit- 
_ able service and who has not reached his 60th birthday may, after medical 
certification, be retired on a disability retirement allowance by the Board of 
Trustees on the first day of the particular calendar month designated by the 
applicant. The designated date shall be no less than 30 nor more than 90 days 
from the filing of the application. 

(b) Medical Certification. — After a medical examination of the member, 
the medical board shall certify to the Board of Trustees that the member is 
mentally or physically incapacitated for further performance of duty as a 
member of the General Assembly, that the incapacity was incurred at the 
time of active employment and has been continuous thereafter, that the inca- 
pacity is likely to be permanent and whether the member should be retired. 

(c) Computation. — Upon retirement for disability pursuant to subsection 
(a) of this section, a member shall receive a disability retirement allowance 
equal to a service retirement allowance calculated on the basis of the mem- 
ber’s “highest annual salary” and the creditable service he would have had by 
the age of 60 had he continued in service. 

(d) Limitations. — In no event shall any member receive a disability retire- 
ment allowance greater than seventy-five percent (75%) of his “highest an- 
nual salary” nor shall he receive any disability retirement allowance what- 
ever while employed in a position that makes him a contributing member of 
any of the following retirement systems: The Teachers’ and State Employees’ 
Retirement System, the North Carolina Local Governmental Employees’ Re- 
tirement System, the Law-Enforcement Officers’ Retirement System, the Uni- 
form Judicial Retirement System of North Carolina, the Uniform Solicitorial 
Retirement System of North Carolina or the Uniform Clerks of Court Retire- 
ment System of North Carolina. If he should become a member of any of these 
systems payment of his disability retirement allowance shall be suspended 
until he withdraws from membership in that system. (1983, c. 761, s. 238; 
1983 (Reg. Sess., 1984), c. 1034, ss. 195, 196.) 


Editor’s Note. — Session Laws 19838, c. 761, 
s. 240, provides that §8§ 120-4.19 through 
120-4.29 shall become effective upon the con- 
vening of the 1985 Regular Session of the Gen- 
eral Assembly, while §8§ 120-4.8 through 
120-4.18 are effective upon ratification (July 
15, 1983). The 1985 Regular Session convened 
on Feb. 5, 1985. 

Session Laws 1983, c. 761, s. 259, is a sever- 
ability clause. 

Effect of Amendments. — The 1983 (Reg. 
Sess., 1984) amendment deleted “but less than 


25 years” following “eight years of creditable 
service” in the first sentence of subsection (a) 
and in subsection (d) inserted “contributing” 
preceding “member of any of the following” 
and substituted “Law-Enforcement Officers’ 
Retirement System” for “Law-Enforcement Of- 
ficers’ Benefit and Retirement Fund.” Session 
Laws 1983 (Reg. Sess., 1984), c. 1034, s. 257 
makes the act effective July 1, 1984, except 
where otherwise provided. Session Laws 1983 
(Reg. Sess., 1984), c. 1034, s. 256 is a severabil- 
ity clause. 


§ 120-4.23. Reexamination for disability retirement allow- 


ance. 


Any disability retiree who has not reached age 65 shall be reexamined 
pursuant to G.S. 135-5(e). After he reaches age 65, no further examinations 


are required. (1983, c. 761, s. 238.) 


ol 


§ 120-4.24 1985 CUMULATIVE SUPPLEMENT § 120-4.25 


Editor’s Note. — Session Laws 1983, c. 761, are effective upon ratification (July 15, 1983). 
s. 240, provides that §§ 120-4.19 through The 1985 Regular Session convened on Feb. 5, 
120-4.29 shall become effective upon convening 1985. 
of the 1985 Regular Session of the General As- Session Laws 1983, c. 761, s. 259, is a sever- 
sembly, but that §§ 120-4.8 through 120-4.18 ability clause. 


§ 120-4.24. Return to membership of former member. 


If a retired former member of the Retirement System or of the Legislative 
Retirement Fund returns to service as a member of the General Assembly, his 
retirement allowance shall cease and he shall be restored as a member of the 
Retirement System. The computation of the amount of benefits to which he 
may subsequently become entitled under this Article shall be computed as 

lows: 
sree Wide anes to which he would have been entitled if he were retiring for 
the first time, calculated on the basis of his total creditable service, reduced by 
the actuarial equivalent of the retirement benefits he previously received. 
(1983, c. 761, s. 238.) 


Editor’s Note. — Session Laws 193, c. 761, are effective upon ratification (July 15, 1983). 
s. 240, provides that §§ 120-4.19 through © The 1985 Regular Session convened on Feb. 5, 
120-4.29 shall become effective upon convening 1985. 
of the 1985 Regular Session of the General As- Session Laws 1983, c. 761, s. 259, is a sever- 
sembly, but that §§ 120-4.8 through 120-4.18 ability clause. 


§ 120-4.25. Return of accumulated contributions. 


If a member ceases to be a member of the General Assembly except by death 
or retirement, he shall, upon submission of an application, be paid not earlier 
than 60 days following the date of termination of service, the sum of his 
contributions if he has ia than eight years of creditable service, or the sum of 
his accumulated contributions if he has eight or more years of creditable 
service, provided he has not in the meantime returned to service. Upon pay- 
ment of this sum his membership in the System ceases. If he becomes a 
member afterwards, no credit shall be allowed for any service previousl 
rendered except as provided in G.S. 120-4.14 and the payment shall be in full 
and complete discharge of any rights in or to any benefits otherwise payable 
under this Article. Upon receipt of proof satisfactory to the Board of Trustees 
of the death, prior to retirement, of : a member or former member, there shall 
be paid to the person or persons he nominated by written designation duly 
acknowledged and filed with the Board of Trustees, if the person or persons 
are living at the time of the member’s death, otherwise to the member’s legal 
representatives, the amount of his accumulated contributions at the time of 
his death, unless the beneficiary elects to receive the alternate benefit under 
the provisions of G.S. 120-4.28. There shall be deducted from any amount 
otherwise payable any amount due any agency or subdivision of the State by 
the member by reason of any outstanding overpayment of salary or by any 
other reason. Even if the member fails to demand the return of his accumu- 
lated contributions within 90 days from the day he ceases to be a member of 
the General Assembly, any amount due the agency or subdivision by reason of 
any outstanding overpayment of salary or any other reason shall be paid to 
the agency or subdivision by the Retirement System upon demand. After the 
apeney or subdivision has notified the executive director of any amount due. 
The Retirement System has no liability for amounts deducted and transmitted 
to the agency or subdivision nor for any failure by the Retirement System for 
any reason to make the deductions. (1983, c. 761, s. 238; 1983 (Reg. Sess., 
1984), c. 1034, s. 197.) 
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§ 120-4.26 


Editor’s Note. — Session Laws 1983, c. 761, 
s. 240, provides that §§ 120-4.19 through 
120-4.29 shall become effective upon the con- 
vening of the 1985 Regular Session of the Gen- 
eral Assembly, while §§ 120-4.8 through 
120-4.18 are effective upon ratification (July 
15, 1983). The 1985 Regular Session convened 
_ on Feb. 5, 1985. 

Session Laws 1983, c. 761, s. 259, is a sever- 
ability clause. 

Effect of Amendments. — The 1983 (Reg. 
Sess., 1984) amendment rewrote the first sen- 
tence, which read “If a member ceases to be a 


GENERAL ASSEMBLY 


§ 120-4.26 


member of the General Assembly except by 
death or retirement, he shall, upon submission 
of an application, be paid, not earlier than 60 
days from receipt in the Raleigh offices of the 
Board of Trustees of an acceptable application 
on a form provided by the Retirement System, 
the sum of his contributions, if he has not in 
the meantime returned to service.” Session 
Laws 1983 (Reg. Sess., 1984), c. 1034, s. 257 
makes the act effective July 1, 1984, except 
where otherwise provided. Session Laws 1983 
(Reg. Sess., 1984), c. 1034, s. 256 is a severabil- 
ity clause. 


§ 120-4.26. Benefit payment options. 


Any member may elect to receive his benefits in a retirement allowance 
payable throughout life, or he may elect to receive the actuarial equivalent of 
the retirement allowance in a reduced allowance payable throughout life un- 
der the provisions of one of the options set forth below. No election may be 
made after the first payment becomes due, or the first retirement check 
cashed, nor may an election be revoked or a nomination changed. The election 
of Option 2 or Option 3 or the nomination of the person thereunder shall be 
revoked if the person nominated dies prior to the date the first payment 
becomes normally due or until the first retirement check has been cashed. The 
election may be revoked by the member prior to the date the first payment 
becomes normally due or until his first retirement check has been cashed. 
Provided, however, any member having elected Options 2 or 3 and nominated 
his or her spouse to receive a retirement allowance upon the member’s death 
may, after divorce from his or her spouse, revoke the nomination and elect a 
new option, effective on the first day of the month in which the new option is 
elected, providing for a retirement allowance computed to be the actuarial 
equivalent to the retirement allowance in effect immediately prior to the 
effective date of the new option. 

Option 1. — If a member dies within 10 years from his retirement date, an 
amount equal to his accumulated contributions at retirement, less one-one 
hundred twentieth (1/120) for each month for which he has received a retire- 
ment allowance payment, shall be paid to his legal representative or to the 
person he nominates by written designation acknowledged and filed with the 
Board of Trustees; 

Option 2. — Upon his death, his reduced retirement allowance shall be 
continued throughout the life of and paid to the person he nominates by 
written designation duly acknowledged and filed with the Board of Trustees 
at the time of his retirement. If the person selected is other than his spouse, 
the reduced retirement allowance payable to the member shall not be less 
than one half of the retirement allowance without optional modification which 
would otherwise be payable to him; or 

Option 3. — Upon his death, one half of his reduced retirement allowance 
shall be continued throughout the life of and paid to the person he nominates 
by written designation duly acknowledged and filed with the Board of 
Trustees at the time of his retirement. (1983, c. 761, s. 238; 1985, c. 649, s. 9.) 


Editor’s Note. — Session Laws 1983, c. 761, 
s. 240, provides that §§ 120-4.19 through 
120-4.29 shall become effective upon convening 


of the 1985 Regular Session of the General As- 
sembly, but that §§ 120-4.8 through 120-4.18 
are effective upon ratification (July 15, 1983). 


§ 120-4.27 1985 CUMULATIVE SUPPLEMENT § 120-4.28 


The 1985 Regular Session convened on Feb. 5, Effect of Amendments. — The 1985 
1985. amendment, effective July 8, 1985, added the 


Session Laws 1983, c. 761, s. 259, is a sever- _ last sentence of the first paragraph. 
ability clause. 


§ 120-4.27. Death benefit. 


The designated beneficiary of a member who dies while in service after 
completing one year of creditable service shall receive a lump-sum payment of 
an amount equal to the deceased member’s highest annual salary, to a maxi- 
mum of fifteen thousand dollars ($15,000). For purposes of this death benefit 
“in service” means currently serving as a member of the North Carolina 
General Assembly. . 

The death benefit provided by this section shall be designated a group life 
insurance benefit payable under an employee welfare benefit plan that is 
separate and apart from the Retirement System but under which the mem- 
bers of the Retirement System shall participate and be eligible for group life 
insurance benefits. The Board of Trustees is authorized to provide the death 
benefit in the form of group life insurance either by purchasing a contract or 
contracts of group life insurance with any life insurance company or compa- 
nies licensed and authorized to transact business in the State of North Caro- 
lina for the purpose of insuring the lives of qualified members in service, or by 
establishing or affiliating with a separate trust fund qualified under Section 
o01(c)(9) of the Internal Revenue Code of 1954, as amended. (1983, c. 761, s. 
238; 1985, c. 400, s. 9.) 


Editor’s Note. — Session Laws 1983, c. 761, Session Laws 1983, c. 761, s. 259, is a sever- 
s. 240, provides that §§ 120-4.19 through ability clause. 
120-4.29 shall become effective upon convening Effect of Amendments. — The 1985 


of the 1985 Regular Session of the General As- a f, effective: Feb, Bal ORee einen 
sembly, but that §§ 120-4.8 through 120-4.18 ee Goes ae ive Feb. 5, , adde e€ 


are effective upon ratification (July 15, 1983). 
The 1985 Regular Session convened on Feb. 5, 
1985. 


§ 120-4.28. Survivor’s alternate benefit. 


The designated beneficiary of a member who dies in service before retire- 
ment but after age 60 and after completing eight years of creditable service is 
entitled to Option 2 prescribed by G.S. 120-4.26. (1983, c. 761, s. 238; 1983 
(Reg. Sess., 1984), c. 1034, s. 199; 1985, c. 400, s. 3.) 


Editor’s Note. — Session Laws 1983, c. 761, Sess., 1984) amendment substituted “G.S. 
s. 240, provides that 8§ 120-4.19 through 120-4.26” for “G.S. 120-4.25” at the end of the 
120-4.29 shall become effective upon the con- ection. Session Laws 1983 (Reg. Sess., 1984), 
vening of the 1985 Regular Session of the Gen- ¢. 1034, s. 257 makes the act effective July 1, 
eral Assembly, while §§ 120-4.8 _ through - 1984, except where otherwise provided. Session 
120-4.18 are effective upon ratification (July Laws 1983 (Reg. Sess., 1984), c. 1034, s. 256 is 
15, 1983). The 1985 Regular Session convened 7: 
on Feb. 5. 1985 a severability clause. 

Session Laws 1983, c. 7 61,s.259,isasever- . The 185 amendment, effective July 1, 1984, 
ability clause. inserted “in service” preceding “before retire- 


Effect of Amendments. — The 1983 (Reg, ment.” 
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§ 120-4.29. Exemption from taxes, garnishment, attach- 
ment. 


Except for the applications of the provisions of G. S. 110-136, and in connec- 
tion with a court-ordered equitable distribution under G.S. 50-20, the right of 
a person to a pension, annuity, or retirement allowance, to the return of 
contributions, or to the receipt of the pension, annuity or retirement allow- 
ance itself, any optional benefit or any other right accrued or accruing to any 
person under the provisions of this Article, and the moneys in the various 
funds created by this Article, are exempt from any State or municipal tax, and 
exempt from levy and sale, garnishment, attachment, or any other process 
whatsoever, shall be unassignable except as this Article specifically provides. 
Notwithstanding any provisions to the contrary, any overpayment of benefits 
to a member in a state-administered retirement system or Disability Salary 
Continuation Plan may be offset against any retirement allowance, return of 
contributions or any other right accruing under this Chapter to the same 
person, the person’s estate, or designated beneficiary. (1983, c. 761, s. 238; 
1985, c. 402; c. 649, s. 5.) | 


Editor’s Note. — Session Laws 1983, c. 761, Effect of Amendments. — Session Laws 
s. 240, provides that §§ 120-4.19 through 1985, c. 402, s. 1, effective June 17, 1985, in- 
120-4.29 shall become effective upon convening _ serted “Except for the applications of the provi- 
of the 1985 Regular Session of the General As- _ sions of G.S. 110-136, and in connection with a 
sembly, but that §§ 120-4.8 through 120-4.18 court-ordered equitable distribution under G.S. 
are effective upon ratification (July 15, 1983). 50-20,” at the beginning of this section. 

The 1985 Regular Session convened on Feb. 5, Session Laws 1985, c. 649, s. 5, effective July 
1985. 8, 1985, added the last sentence. 

Session Laws 1983, c. 761, s. 259, is a sever- 

ability clause. 


ARTICLE 2. 


Duty and Privilege of Members. 


§ 120-9. Freedom of speech; protection from arrest. 


Legal Periodicals. — For article analyzing in North Carolina, see 4 Campbell L. Rev. 243 
the evolution of first amendment speech rights (1982). 


ARTICLE 3A. 


Sessions; Electronic Voting. 


§ 120-11.1. Time of meeting. 


Editor’s Note. — Session Laws 1983 (Reg. Tuesday in February of 1985 at 12:00 o’clock 
Sess., 1984), c. 949 provides that the 1985 Reg- noon, and that § 120-11.1 shall not apply to 
ular Session of the Senate and House of Repre- _ the 1985 Regular Session. 
sentatives shall be held beginning on the first 
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ARTICLE 5. 


Investigating Committees. 


§ 120-19. State officers, etc., upon request, to furnish data 
and information to legislative committees. 


OPINIONS OF ATTORNEY GENERAL 


Committee Membership Not Required, Attorney General cited under this catchline in — 
etc. — The correct citation to the opinion of the _ the replacement volume is 48 N.C.A.G. 84. 


ARTICLE 5A. 


Committee Activity. 


§ 120-19.4. Failure to respond to subpoena or refusal to tes- 
tify punishable as contempt. 


(b) If by a majority vote the committee deems that any person is in con- 
tempt under the provisions of subsection (a) the committee shall file a com- — 
plaint signed by the chairman in the General Court of Justice, superior court | 
division, requesting that the court issue an order directing that the person 
appear within a reasonable time and show good cause why he should not be 
held in contempt of the committee or its processes. If the person does not 
establish good cause the court shall punish the person in accordance with the 
provisions of G.S. 5A-12 or G.S. 5A-21, whichever is applicable. (1973}c.i543; 
1977, c. 344, s. 2; 1985, c. 790, s. 5.) 


Only Part of Section Set Out. — As the amendment, effective July 18, 1985, substi- 
rest of the section was not affected by the tuted “G.S. 5A-12 or GS. 5A-21, whichever is 
amendment, it is not set out. applicable” for “G.S. 5-4” at the end of subsec- 

Effect of Amendments. — The 1985 _ tion (b). 


ARTICLE 6A.1. 


Submission of Acts. 


§ 120-30.9A. Purpose. 


The purpose of this Article is to ensure compliance with Section 5 of the | 
Voting Rights Act of 1965 by designating certain officials who shall submit to 
the Attorney General of the United States any statute enacted by the General 
Assembly or action taken by any local government which affects any voting 
qualification, prerequisite to voting, or standard, practice, or procedure with 
respect to voting different from that in force or effect on November 1, 1964, in 
any Jurisdiction covered by Section 5 of the Voting Rights Act of 1965. (1985, 
c. 579, s. 1.) 


Editor’s Note. — Session Laws 1985, c.579, sion of the General Assembly prior to the date 
s. 2 provides: “This act is effective upon ratifi- of ratification of this act shall be submitted 


cation, except that any act which is covered by within 30 days of ratification of this act.” The 
Article 6B of Chapter 120 of the General Stat- act was ratified July 3, 1985. 
utes and which was enacted by the 1985 Ses- 
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§ 120-30.9B. Statewide statutes; State Board of Elections. 


The Executive Secretary-Director of the State Board of Elections shall sub- 
mit to the Attorney General of the United States within 30 days of ratification 
all acts of the General Assembly that amend, delete, add to, modify or repeal 
any provision of Chapter 163 of the General Statutes or any other statewide 
legislation, except relating to Chapter 7A of the General Statutes, which 
constitutes a “change affecting voting” under Section 5 of the Voting Rights 
Act of 1965. (1985, c. 579, s. 1.) 


§ 120-30.9C. The judicial system; Administrative Office of 
the Courts. 


The Administrative Officer of the Courts shall submit to the Attorney Gen- 
eral of the United States within 30 days of ratification all acts of the General 
Assembly that amend, delete, add to, modify or repeal any provision of Chap- 
ter 7A of the General Statutes of North Carolina which constitutes a “change 
affecting voting” under Section 5 of the Voting Rights Act of 1965. (1985, c. 
b79,s: 1.) 


§ 120-30.9D. Constitutional amendments; Secretary of 
State. 


The Secretary of State shall submit to the Attorney General of the United 
States within 30 days of ratification all acts of the General Assembly that 
amend the North Carolina Constitution and which constitute a “change af- 
fecting voting” under Section 5 of the Voting Rights Act of 1965. (1985, c. 579, 
ae); 


§ 120-30.9E. Counties; County Attorney. 


The County Attorney of any county covered by the Voting Rights Act of 
1965 shall submit to the Attorney General of the United States within 30 days 
of ratification or adoption any local acts of the General Assembly, actions of 
the county board of commissioners, or the county board of elections or any 
other county agency which constitutes a “change affecting voting” under Sec- 
tion 5 of the Voting Rights Act of 1965 in that county. (1985, c. 579, s. 1.) 


§ 120-30.9F. Municipalities; municipal attorney. 


The municipal attorney of any municipality covered by the Voting Rights 
Act of 1965 shall submit to the Attorney General of the United States within 
30 days of ratification any local acts of the General Assembly, actions of the 
municipal governing body or municipal board of elections or any other munic- 
ipal agency which constitutes a “change affecting voting” under Section 5 of 
the Voting Rights Act of 1965 in that municipality. (1985, c. 579, s. 1.) 


§ 120-30.9G. School Administrative Units; Boards of Edu- 
cation Attorney. 


The attorney for any local board of education where that school administra- 
tive unit is covered by the Voting Rights Act of 1965 shall submit to the 
Attorney General of the United States within 30 days of ratification any local 
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acts of the General Assembly, or actions of the local boards of education which 
constitutes a “change affecting voting” under Section 5 of the Voting Rights 
Act of 1965 in that school administrative unit. If the change affecting voting 
is a merger of two or more school administrative units, the change shall be 


submitted jointly by the attorneys of the school administrative units involved, 


or by one of them by agreement of the attorneys involved. (1985, c. 579, s. 1.) 


ARTICLE 6B. 


Legislative Research Commission. 


§ 120-30.11. Time of appointments; terms of office. 


re a, 


Appointments to the Legislative Research Commission shall be made not | 
earlier than the close of each regular session of the General Assembly held in | 
the odd-numbered year nor later than 15 days subsequent to the close. The | 


term of office shall begin on the day of appointment, and shall end on Decem- 


ber 15 of the next even-numbered year. Except for the work of the Adminis- | 


trative Rules Review Committee, no moneys appropriated to the Legislative 


Research Commission may be expended for meetings of the Commission, its — 
committees or subcommittees held after December 15 of the next even-num- | 
bered year and before the appointment of the next Legislative Research Com- | 
mission. (1965, c. 1045, s. 2; 1975, c. 692, s. 2; 1977, c. 915, s. 4; 1981, c. 688, s. | 


19; 1983, c. 63, s. 1; 1983 (Reg. Sess., 1984), c. 1034, s. 178.) 


Editor’s Note. — ond sentence, deleted “or at the time of ap- | 
Session Laws 1981, c. 688, s. 18, effective pointment of the subsequent Commission, © 
July 1, 1981, amended Session Laws 1977, c. whichever shall be later” from the end of the _ 


915, s. 10, as amended by Session Laws 1979,c. sentence. 


1030, s. 2, so as to delete the provision for expi- The 1983 amendment, effective March 11, _ 


ration of the amendment on June 30, 1981. 1983, rewrote this section. 


Session Laws 1981, c. 688, s. 21, and Session The 1983 (Reg. Sess., 1984) amendment, ef- | 


Laws 1983 (Reg. Sess., 1984), c. 1034, s. 256, 

are severability clauses. 
Effect of Amendments. 

amendment, effective July 1, 1981, in the sec- 


fective July 1, 1984, substituted “December 
15,” for “the fourth Friday in November” in the 

— The 1981 : 

second and third séntences. 


§ 120-30.14. Meetings. 


The first meeting of the Legislative Research Commission shall be held at 
the call of the President Pro Tempore of the Senate in the State Legislative 
Building or in another building designated by the Legislative Services Com- 
mission. Thereafter the Commission shall meet at the call of the chairmen. 
Every member of the preceding General Assembly has the right to attend all 
sessions of the Commission, and to present his views at the meeting on any 
subject under consideration. (1965, c. 1045, s. 5; 1981, c. 772, s. 1.) 


Effect of Amendments. — The 1981 tive Services Commission” at the end of the 
amendment, effective July 1, 1981, added “or first sentence. 
in another building designated by the Legisla- 
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- § 120-30.17 
_§ 120-30.17. Powers and duties. 


The Legislative Research Commission has the following powers and duties: 

(5), (6) Repealed by Session Laws 1981, c. 688, s. 2. 

(7) To obtain information and data from all State officers, agents, agen- 
cies and departments, while in discharge of its duty, pursuant to the 
provisions of G.S. 120-19 as if it were a committee of the General 
Assembly. 

(8) To call witnesses and compel testimony relevant to any matter prop- 
erly before the Commission or any of its committees. The provisions 
of G.S. 120-19.1 through G.S. 120-19.4 shall apply to the proceedings 
of the Commission and its committees as if each were a joint commit- 
tee of the General Assembly. In addition to the other signatures 
required for the issuance of a subpoena under this subsection, the 
subpoena shall also be signed by the members of the Commission or 
of its committee who vote for the issuance of the subpoena. 

(9) For studies authorized to be made by the Legislative Research Com- 
mission, to request another State agency, board, commission or com- 
mittee to conduct the study if the Legislative Research Commission 
determines that the other body is a more appropriate vehicle with 
which to conduct the study. If the other body agrees, and no legisla- 
tion specifically provides otherwise, that body shall conduct the study 
as if the original authorization had assigned the study to that body 
and shall report to the General Assembly at the same time other 
studies to be conducted by the Legislative Research Commission are 
to be reported. The other agency shall conduct the transferred study 
within the funds already assigned to it. (1965, c. 1045, s. 8; 1969, c. 
1184, s. 8; 1977, c. 915, s. 3; 1981, c. 688, s. 2; 1983, c. 905, s. 7; 1985, 
c. 790, s. 7.) 


GENERAL ASSEMBLY § 120-30.18 


Only Part of Section Set Out. — As the 
rest of the section was not affected by the 
amendments, it is not set out. 

Editor’s Note. — 

Session Laws 1981, c. 688, s. 18, effective 
July 1, 1981, amended Session Laws 1977, c. 
915, s. 10 as amended by Session Laws 1979, c. 
1030, s. 2, so as to delete the provision for expi- 
ration of the amendment on June 30, 1981. 

Effect of Amendments. — The 1981 
amendment, effective October 1, 1981, deleted 
subdivisions (5) and (6), which read: “(5) To 
review the rules of all administrative agencies 
pursuant to Article 6C of this Chapter to deter- 


mine whether or not the agencies acted within 
their statutory authority in promulgating the 
rules. 

“(6) To meet during the regular session of 
the General Assembly only for the purposes of 
reviewing rules pursuant to G.S. 120-30.30 or 
holding public hearings pursuant to GS. 
120-30.35.” 

Session Laws 1981, c. 688, s. 21 contains a 
severability clause. 

The 1983 amendment, effective July 21, 
1983, added subdivisions (7) and (8). 

The 1985 amendment, effective July 18, 
1985, added subdivision (9). 


§ 120-30.18. Facilities; compensation of members; pay- 
ments from appropriations. 


The facilities of the State Legislative Building, and any other State office 
building used by the General Assembly, shall be available to the Commission 
for its work. Members of the General Assembly serving on the Legislative 
Research Commission or its study committees shall be reimbursed for travel 
and subsistence expenses at the rates set out in G.S. 120-3.1. Advisory sub- 
committee members shall be reimbursed and compensated at the rates set out 
in G.S. 138-5 (public members) and G.S. 138-6 (State officials or employees). 
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All expenses of the Commission shall be paid from funds appropriated for the 
Commission. (1965, c. 1045, s. 9; 1975, c. 692, s. 3; 1981, c. 772, s. 2.) 


Effect of Amendments. — The 1981 and any other State office building used by the 
amendment, effective July 1, 1981, inserted “, | General Assembly,” in the first sentence. 
ARTICLE 6C. 


Review of Administrative Rules. 


§$ 120-30.24 to 120-30.28: Repealed by Session Laws 1983, c. 927, s. 2, 
effective August 1, 1983. 

Editor’s Note. — Session Laws 1981, c. 688, by Session Laws 1981, c. 688, ss. 1 and 3-6. 
s. 18, effective July 1, 1981, amended Session Repealed §§ 120-30.25 and 120-30.28 were also 
Laws 1977, c. 915, s. 10, as amended by Session amended by Session Laws 1981 (Reg. Sess. 
Laws 1979, c. 1030, s. 2, so as to delete the 1982), c. 1233, ss. 1 and 2. In addition, repealed 
provision for expiration of this Articleon June §$ 120-30.24 was also amended by Session 
30, 1981. Laws 1983, c. 641, s. 7, and repealed 


Repealed §§ 120-30.24, 120-30.25, 120- § 120-30.28 was also amended by Session 
30.26, 120-30.27 and 120-30.28 were amended Laws 1983, c. 768, s. 12. 


§ 120-30.29: Repealed by Session Laws 1981, c. 688, s. 8, effective October 
1, 1981. 


Editor’s Note. — Session Laws 1981, c. 688, 
s. 21, contains a severability clause. 


§ 120-30.29A: Repealed by Session Laws 1983, c. 927, s. 2, effective Au- 
gust 1, 1983. 


Editor’s Note. — Repealed § 120-30.29A and amended by Session Laws 1981 (Reg. Sess. 
was enacted by Session Laws 1981, c. 688, s.7, 1982), c. 1233,s. 3. 


§§ 120-30.30, 120-30.31: Repealed by Session Laws 1981, c. 688, s. 8, 
effective October 1, 1981. 


Editor’s Note. — Session Laws 1981, c. 688, 
s. 21, contains a severability clause. 


§ 120-30.32: Repealed by Session Laws 1983, c. 927, s. 2, effective August 
1, 1983. 


§ 120-30.33: Repealed by Session Laws 1981, c. 688, s. 8, effective October 
1, 1981. 


Editor’s Note. — Session Laws 1981, c. 688, 
s. 21, contains a severability clause. 
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§ 120-32 


§§ 120-30.34 to 120-30.40: Repealed by Session Laws 1983, c. 927, s. 2, 


effective August 1, 1983. 


_ Editor’s Note. — Repealed § 120-30.34 was 

amended by Session Laws 1981, c. 1127, s. 55, 
and Session Laws 1981 (Reg. Sess. 1982), c. 
1232, s. 2. Repealed § 120-30.35 was amended 
by Session Laws 1981, c. 688, ss. 9 and 10 and 


Session Laws 1981 (Reg. Sess. 1982), c. 1233, s. 
4. Repealed § 120-30.36 was enacted by Ses- 
sion Laws 1981, c. 688, s. 11, and amended by 
Session Laws 1981 (Reg. Sess. 1982), c. 1233, s. 
Di 


ARTICLE 7. 


Legislative Services Commission. 


§ 120-32. Commission duties. 


The Legislative Services Commission is hereby authorized to: 
(10) To select the locations for buildings occupied by the General Assem- 
bly, and to name any building occupied by the General Assembly. 
(11) To specify the uses within the General Assembly budget of funds 


appropriated to the General Assembly which remain available for 
expenditure after the end of the biennial fiscal period, and to revert 
funds under G.S. 143-18. 


(12) (For effective date see note) Provide insurance to provide excess in- 


demnity for any occurrence which results in a claim against any 
member of the General Assembly, as provided in G.S. 143-300.2 
through G.S. 143-300.6. That insurance may not provide for any in- 
demnity to be payable for any claim not covered by the above cited 
statutes, nor for any criminal act by a member, nor for any act com- 
mitted by a member or former member prior to the inception of insur- 
ance. 


(13) Provide insurance to provide excess indemnity for any occurrence 


that results in a claim against any employee, officer, or committee, 
subcommittee, or commission member in the legislative branch other 
than a member of the General Assembly, as provided in G.S. 
143-300.2 through G.S. 143-300.6. That insurance may not provide 
for any indemnity to be payable for any claim not covered by the 
above cited statutes, nor for any criminal act, nor for any act commit- 
ted prior to the inception of insurance. (1969, c. 1184, s. 2; 1971, c. 
685, s. 2; c. 1200, s. 8; 1977, c. 802, s. 50.60; 1981 (Reg. Sess., 1982), c. 
1191, s. 67; 1983 (Reg. Sess., 1984), c. 1084, s. 182; 1985, c. 479, s. 


176(a), (b).) 


Only Part of Section Set Out. — As the 
rest of the section was not affected by the 
amendments, it is not set out. 

Editor’s Note. — Session Laws 1983 (Reg. 
Sess., 1984), c. 1034, s. 180, provides: 

“(a) Notwithstanding G.S. 143-18, funds ap- 
propriated to the General Assembly by Chap- 
ter 859, 1127, and 1282 of the 1981 Session 
Laws shall not revert to the General Fund but 
shall remain available to the General Assem- 
bly until expended or until reverted under G.S. 
120-32(10). 
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“(b) The funds covered by this section may be 
encumbered for such purpose as may be ap- 
proved by the Director of the Budget. 

“(c) This section is effective June 30, 1983.” 

Session Laws 1983 (Reg. Sess., 1984), c. 
1034, s. 256 is a severability clause. 

Session Laws 1985, c. 479, s. 1.1, provides 
that the act shall be known as “The Current 
Operations Appropriations Act of 1985.” 

Session Laws 1985, c. 479, s. 230 is a sever- 
ability clause. 

Effect of Amendments. — The 1981 (Reg. 
Sess., 1982) amendment (the Separation of 
Powers Act of 1982) added subdivision (10). 
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The 1983 (Reg. Sess., 1984) amendment, ef- sion of the General Assembly, added subdivi- | 
fective July 1, 1984, added subdivision (11). sion (12). ) 
The 1985 amendment by c. 479, s. 176 (a), The 1985 amendment by c. 479, s. 176 (b), | 
effective with respect to insurance commencing effective June 27, 1985, added subdivision (13). 
on or after convening of the 1987 Regular Ses- | 


§ 120-32.01. Information to be supplied. 


(a) Every State department, State agency, or State institution shall furnish 
the Legislative Administrative Office and the Research, Fiscal Research, and 
Bill Drafting Divisions any information or records requested by them. Except 
when accessibility is prohibited by a federal statute, federal regulation or 
State statute, every State department, State agency, or State institution shall 
give the Fiscal Research Division access to any data base or stored informa- 
tion maintained by computer, telecommunications, or other electronic data 
processing equipment, whether stored on tape, disk, or otherwise, and regard- 
less of the medium for storage or transmission. 

(b) Notwithstanding subsection (a) of this section, access to the State Per- 
sonnel Management Information System by the Legislative Administrative 
Office and by the Research and Bill Drafting Divisions shall only be through 
the Fiscal Research Division. (1983 (Reg. Sess., 1984), c. 1034, s. 177.) 


Editor’s Note. — Session Laws 1983 (Reg. Session Laws 1983 (Reg. Sess., 1984), c. 
Sess., 1984), c. 1034, s. 257, makes this section 1034, s. 256, is a severability clause. 
effective July 1, 1984. 


§ 120-32.1. Use and maintenance of buildings and grounds. 


(a) The Legislative Services Commission shall determine policy governing 
the use of the State Legislative Building and the State office building located 
at the northeast corner of Lane and Salisbury streets. The Commission shall 
allocate space within those buildings and the grounds encompassed by Jones, 
Wilmington, Lane and Salisbury streets; be responsible for the maintenance, 
security, control and care of those buildings; and promulgate rules and regula- 
tions governing the use of those buildings and their facilities. The Commis- 
sion may delegate the actual work of maintenance of those buildings to the 
Department of Administration, which shall provide such maintenance ser- 
vices as may be delegated, subject to the direction of the Commission. 

(b) The rules and regulations promulgated by the Legislative Services 
Commission under the authority of this section shall be posted in a conspicu- 
ous place in the State Legislative Building, and in the State office building 
located at the northeast corner of Lane and Salisbury streets, and a copy of the 
rules and regulations and all amendments thereto, certified by the chairman | 
of the Legislative Services Commission, shall be filed in the office of the 
Secretary of State and in the office of the Clerk of the Superior Court of Wake - 
County. When so posted and filed, these rules and regulations shall constitute — 
notice to ail persons of the existence and text of the rules and regulations. Any 
person, whether on his own behalf or for another, or acting as an agent or | 
representative of any person, firm, corporation, partnership or association, | 
who knowingly violates any of the rules or regulations promulgated, posted 
and filed under the authority of this section is guilty of a misdemeanor, and 
upon conviction or a plea of guilty shall be punished by a fine or imprisonment | 
in the discretion of the court, or by both such fine and imprisonment. Any 
person, firm, corporation, partnership or association who combines, confeder- | 
ates, conspires, aids, abets, solicits, urges, instigates, counsels, advises, en- 
courages or procures another or others to knowingly violate any of the rules 
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and regulations promulgated, posted and filed under the authority of this 
section is guilty of a misdemeanor and upon conviction or a plea of guilty shall 


be punished by a fine or imprisonment in the discretion of the court, or by 


both such fine and imprisonment. 


(1973, c. 99, s. 1; 1975, c. 145, s. 3; 1981, c. 772, ss. 3, 4.) 


Only Part of Section Set Out. — As the 
rest of the section was not affected by the 
amendment, it is not set out. 

Effect of Amendments. — The 1981 
amendment, effective July 1, 1981, rewrote 


building and made other changes. In the first 
sentence of subsection (b), the amendment in- 
serted “and in the State office building located 
at the northeast corner of Lane and Salisbury 
streets.” 


subsection (a) so as to include the State office 


§ 120-32.2. State Legislative Building special police. 


All members of the State Legislative Building security force employed by 
the Legislative Services Office are special policemen, and within the State 
Legislative Building and upon its grounds they shall have all the powers of 
policemen of incorporated towns. 

As used in this section, “grounds” means the area between the outer walls 
of the State Legislative Building and the near curbline of those sections of 
Jones, Wilmington, Lane and Salisbury streets which border the land on 
which the State Legislative Building is situated. When the General Assembly 
is in regular or extra session, the term “grounds” also includes the surface to 
the far curbline of those sections of Jones, Wilmington, Lane and Salisbury 
streets which border the land on which the State Legislative Building is 
situated and any state-owned parking lot which is leased to the General As- 
sembly while the General Assembly is in session. 

The jurisdiction of the State Legislative Building security force shall also 
include the State office building located at the northeast corner of Lane and 
Salisbury streets and the area between the outer walls of that building and 
the near curbline of those sections of Lane and Salisbury streets that border 
the land on which the building is located. (1975, c. 145, s. 1; 1981, c. 772, s. 5.) 


Effect of Amendments. — The 1981 
amendment, effective July 1, 1981, added the 
third paragraph. 


§ 120-32.3. Oath of State Legislative Building special po- 
lice. 


Before exercising the duties of a special policeman, each State Legislative 
Building security officer shall take an oath before some officer empowered to 
administer oaths, and the oaths shall be filed with the Clerk of Superior Court 
of Wake County. The oath of office shall be as follows: 

“State of North Carolina, Wake County. 

"be SE ae , do solemnly swear (or affirm) that I will well and truly 
execute the duties of special policeman in the State Legislative Building and 
other buildings and grounds subject to the jurisdiction of the Legislative Ser- 
vices Commission, according to the best of my skill and ability and according 
to law; and that I will use my best endeavors to enforce all rules and regula- 
tions of the Legislative Services Commission concerning use of those buildings 
and grounds. So help me, God. 
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oe! (6) 86, «, S 


(1975, c. 145, s. 2; 1981, c. 772, s. 6.) 


Effect of Amendments. — The 1981 
amendment, effective July 1, 1981, in the oath 
of office, substituted “other buildings and 
grounds subject to the jurisdiction of the Legis- 


1985 CUMULATIVE SUPPLEMENT 


§ 120-36.4 


lative Services Commission,” for “upon its | 
grounds” and substituted “those buildings and 
grounds” for “the State Legislative Building 
and its grounds.” 


§ 120-32.5. Leave for temporary employees. 


Temporary part-time or full-time employees of the General Assembly who 
have four years of aggregate employment with the General Assembly (tempo- 
rary or permanent) shall receive the same holidays, vacation leave, and sick 
leave as permanent part-time or full-time employees of the General Assembly 
respectively, or as may be determined by the Legislative Services Commis- 
sion. (1983, c. 923, s. 217.) 


Editor’s Note. — Session Laws 1983, c. 923, 
s. 217, provides in part: “This provision shall 
become effective with respect to employment 


on or after January 1, 1983, except that service 
prior to that date shall be credited toward the 
four years of aggregate employment required.” 


§ 120-34. Printing of session laws. 


(a) The Legislative Services Commission shall publish all laws and joint 
resolutions passed at each session of the General Assembly. The laws and 
joint resolutions shall be kept separate and indexed separately. Each volume 
shall contain a certificate from the Secretary of State stating that the volume 
was printed under the direction of the Legislative Services Commission from 
ratified acts and resolutions on file in the Office of the Secretary of State. The 
Commission may publish the Session Laws and House and Senate Journals of 
extra and special sessions of the General Assembly in the same volume or 
volumes as those of regular sessions of the General Assembly. In printing, the 
signatures of the presiding officers shall be omitted. 

(1969, c. 1184, s. 4; 1971, c. 685, s. 1; 1983 (Reg. Sess., 1984), c. 1034, s. 179.) 


Only Part of Section Set Out. — As the 
rest of the section was not affected by the 
amendment, it is not set out. 

Editor’s Note. — Session Laws 1983 (Reg. 
Sess., 1984), c. 1034, s. 256, is a severability 
clause. 


Effect of Amendments. — The 1983 (Reg. 
Sess., 1984) amendment, effective Jan. 1, 1984, 
rewrote subsection (a). 


ARTICLE 7A. 


Fiscal Research Division. 


§ 120-36.4: Repealed by Session Laws 1983 (Regular Session 1984), c. 
1034, s. 176, effective July 1, 1984. 


Cross References. —As to the furnishing of 
information by State departments, agencies, or 
institutions, see now § 120-32.01. 
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§ 120-37 


§ 120-36.5. Office space and equipment. 


The Fiscal Research Division shall be provided with suitable office space 
and equipment. (1971, c. 659, s. 1; 1981; c. 772, s. 7; c. 859, s. 13.3.) 


Effect of Amendments. — The first 1981 
amendment, effective July 1, 1981, rewrote 
this section to read as follows: 

“The Fiscal Research Division shall be pro- 
vided with suitable office space and equipment 
in the State Legislative Building or in another 
building designated by the Legislative Services 
Commission.” 


The second 1981 amendment, effective July 
1, 1981, deleted “in the State Legislative 
Building” from the end of the section as it stood 
before the first 1981 amendment. The second 
amendment is given effect in the section as set 
out above. 

Session Laws 1981, c. 859, s. 97, contains a 
severability clause. 


§ 120-36.6. Legislative Fiscal Research staff participation. 


Legislative fiscal research staff members may attend all meetings of the 
Advisory Budget Commission and all hearings conducted by or for the Com- 
mission, and may accompany the Commission to inspect the facilities of the 
State. The Legislative Administrative Officer shall designate a member of the 
Fiscal Research staff, and a member of the General Research or Bill Drafting 
staff who may attend all meetings of the Board of Awards and Council of 
State, unless the Board or Council has voted to exclude them from the specific 
meeting, provided that no final action may be taken while they are so ex- 
cluded. The Legislative Services Officer and the Director of Fiscal Research 
shall be notified of all such meetings, hearings and trips in the same manner 
and at the same time as notice is given to members of the Board, Commission 
or Council. The Legislative Services Officer and the Director of Fiscal Re- 
search shall be provided with a copy of all reports, memoranda, and other 
informational material which are distributed to the members of the Board, 
Commission, or Council; these reports, memoranda and materials shall be 
delivered to the Legislative Services Officer and the Director of Fiscal Re- 
search at the same time that they are distributed to the members of the 
Board, Commission, or Council. (1971, c. 659, s. 2; 1983 (Reg. Sess., 1984), c. 
1034, s. 177.1.) 


Editor’s Note. — This section was formerly 
§ 143-34.4. It was transferred to its present po- 
sition by Session Laws 1983 (Reg. Sess., 1984), 
c. 1034, s. 177.1(d). 

Session Laws 1983 (Reg. Sess., 1984), c. 
1034, s. 256 is a severability clause. 

Effect of Amendments. — The 1983 (Reg. 


Sess., 1984) amendment, effective July 1, 1984, 
inserted the present second sentence, inserted 
“and the Director of Fiscal Research” following 
“Legislative Services Officer” in two places in 
the last sentence, and substituted “Board, 
Commission, or Council” for “Commission” in 
three places in the last two sentences. 


ARTICLE 8. 
Elected Officers. 


§ 120-37. Elected officers; salaries; staff. 


(b) The sergeant-at-arms and the reading clerk in each house shall be paid 
a salary of one hundred sixty dollars ($160.00) per week, plus subsistence at 
the same daily rate provided for members of the General Assembly, plus 
mileage at the rate provided for members of the General Assembly for one 
round trip only from their homes to Raleigh and return. The sergeants-at- 
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arms shall serve during sessions of the General Assembly and at such time 
prior to the convening of, and subsequent to adjournment or recess of, sessions 
as may be authorized by the Legislative Services Commission. The reading 
clerks shall serve during sessions only. aid 

(c) The principal clerks shall be full-time officers. Each principal clerk shall 
be paid an annual salary of thirty-five thousand six hundred fifty-two dollars 
($35,652), payable monthly. The Legislative Services Commission shall re- 
view the salary of the principal clerks prior to submission of the proposed 
operating budget of the General Assembly to the Governor and Advisory 
Budget Commission and shall make appropriate recommendations for 
changes in those salaries. Any changes enacted by the General Assembly 
shall be by amendment to this paragraph. 

(1969, c. 1184, s. 7; 1977, 2nd Sess., c. 1278; 1979, c. 838, s. 82; 1979, 2nd 
Sess., c. 1187, s. 8; 1981, c. 1127, s. 9; 1983, c. 761, s. 197; 1983 (Reg. Sess., 
1984), c. 1034, s. 208; c. 1116, s. 110; 1985, c. 479, ss. 205, 207; c. 757, s. 189.) 


Only Part of Section Set Out. — As the 
rest of the section was not affected by the 
amendments, it is not set out. 

Editor’s Note. — Session Laws 1983, c. 761, 
s. 259, is a severability clause. 

Session Laws 1983 (Reg. Sess., 1984), c. 
1034, s. 256, and c. 1116, s. 115, are severabil- 
ity clauses. 

Session Laws 1985, c. 479, s. 1.1, provides 
that the act shall be known as “The Current 
Operations Appropriations Act of 1985.” 

Session Laws 1985, c. 479, s. 230 is a sever- 
ability clause. 

Effect of Amendments. — The 1981 
amendment increased the annual salary of 
principal clerks from $24,492 to $25,716. 

Session Laws 1981, c. 1127, s. 89, contains a 
severability clause. 

The 1983 amendment, effective July 1, 1983, 
substituted “twenty-seven thousand twelve 
dollars ($27,012) for “twenty-five thousand 
seven hundred sixteen dollars ($25,716)” in the 
second sentence of subsection (c). 


The 1983 (Reg. Sess., 1984) amendment by c. 
1034, s. 208, effective July 1, 1984, substituted 
“thirty-two thousand five hundred twenty dol- 
lars ($32,520)” for “twenty-seven thousand 
twelve dollars ($27,012)” in the first sentence 
of subsection (c). 

The 1983 (Reg. Sess., 1984) amendment by c. 
1116, s. 110, effective July 1, 1984, substituted 
“one hundred fifty dollars ($150.00)” for “one 
hundred twenty-six dollars ($126.00)” in the 
first sentence of subsection (b). 

The 1985 amendment by c. 479, s. 205, as 
amended by c. 757, s. 189, effective July 1, 
1985, substituted “thirty-five thousand six 
hundred fifty-two dollars ($35,652)” for “thirty- 
two thousand five hundred twenty dollars 
($32,520)” in the second sentence of subsection 
(c). 

The 1985 amendment by c. 479, s. 207, effec- 
tive July 1, 1985, substituted “one hundred 
sixty dollars ($160.00)” for “one hundred fifty 
dollars ($150.00)” in the first sentence of sub- 
section (b). 


ARTICLE 9A. 
Lobbying. 


§ 120-47.2. Registration procedure. 


(a) In each General Assembly session and for each employer, or retainer, 
every person employed or retained as a legislative agent in this State shall, 
before engaging in any activities as a legislative agent, register with the 
Secretary of State. If a corporation or partnership is employed or retained as a 
legislative counsel, and more than one partner, employee or officer of the 
corporation or partnership, shall act as a legislative agent on behalf of the 
client, then the additional individuals shall be separately listed on the regis- 
tration under subsection (b), and a fee in the same amount as imposed by GS. 
120-47.3 shall be due for each such individual in excess of one. 

(1933, c. 11, s. 2; 1973, c. 1451; 1975, c. 820, s. 1; 1983, c. 713, s. 51.) 
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Only Part of Section Set Out. — As the _ person registered under Article 9A of Chapter 
rest of the section was not affected by the 120 of the General Statutes for the 1983 Ses- 


amendment, it is not set out. sion who registered before ratification of this 
Editor’s Note. — Session Laws 1983, c. 713, act.” The act was ratified J uly 8, 1983. 
s. 109, provides that Part II of the act, consist- Effect of Amendments. — The 1983 


ing of ss. 22 through 51, shall become effective 
Aug. 1, 1983, except that ss. 50 and 51, amend- 
ing §§ 120-47.3 and 120-47.2, respectively, “do 
not apply during the entire 1983 Session to any 


amendment added the second sentence of sub- 
section (a). For the effective date of this 
amendment, see the Editor’s note, above. 


§ 120-47.3. Registration fee. 


Every person, corporation or association which employs any person to act as 
legislative agent as defined by law to promote or oppose in any manner the 
passage by the General Assembly of any legislation affecting the pecuniary 
interests of any individual, association or corporation as distinct from those of 
the whole people of the State, or to act in any manner as a legislative agent in 
connection with any such legislation, shall pay to the Secretary of State a fee 
of seventy-five dollars ($75.00) which fee shall be due and payable by either 
the employer or the employee at the time of registration. 

A separate registration, together with a separate registration fee of sev- 
enty-five dollars ($75.00), shall be required for each person, corporation or 
association for which a person acts as legislative agent. Fees so collected shall 
be deposited in the general fund of the State. (1975, c. 852, s. 1; 1983, c. 713, s. 
50.) 


Editor’s Note. — Session Laws 1983, c. 713, 120 of the General Statutes for the 1983 Ses- 

s. 109, provides that Part II of the act, consist- sion who registered before ratification of this 
ing of ss. 22 through 51, shall become effective act.” The act was ratified July 8, 1983. 
Aug. 1, 1983, except that ss. 50 and 51, amend- Effect of Amendments. — The 1983 
ing §§ 120-47.3 and 120-47.2, respectively, “do amendment substituted “seventy-five dollars 
not apply during the entire 1983 Session toany  ($75.00)” for “fifty dollars ($50.00)” in the first 
person registered under Article 9A of Chapter and second paragraphs. 


§ 120-47.6. Statements of legislative agent’s lobbying ex- 
penses required. 


Legal Periodicals. — For a note on the pub- 
lic’s access to public records, see 60 N.C.L. Rev. 
853 (1982). 


§ 120-47.8. Persons exempted from provisions of Article. 


CASE NOTES 


Applied in North Carolina ex rel. Horne v. 
Chafin, 62 N.C. App. 95, 302 S.E.2d 281 (1983). 
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ARTICLE 12. 


Commission on Children with Special Needs. 


§ 120-58. Creation; appointment of members. 


There is created a Commission on Children with Special Needs to consist of 
three Senators and one physician licensed to practice in the State of North 
Carolina, and who is actively involved in the private practice of pediatrics, 
appointed by the President of the Senate, three Representatives and one pub- 
lic member appointed by the Speaker of the House, and three parents of 
children with special needs and one public member appointed by the Gover- 
nor. (1973, c. 1422; 1983, c. 863.) 


Effect of Amendments. — The 1983 involved in the private practice of pediatrics,” 
amendment, effective July 20, 1983, inserted deleted “(or pro tempore)” following “Presi- 
“and one physician licensed to practice in the dent” and inserted “and one public member” in 
State of North Carolina, and who is actively two places. 


§ 120-61. Members to serve without compensation; subsis- 
tence and travel expenses. 


Members of the Commission shall serve without compensation but they 
shall be paid such per diem and travel expenses as are provided for members 
of State boards and commissions generally pursuant to G.S. 138-5. The Com- 
mission shall be funded by the Legislative Services Commission from appro- 
priations made to the General Assembly for that purpose. (1973, c. 1422; 1981 
(Reg. Sess., 1982), c. 1282, s. 28.) 


Effect of Amendments. — The 1981 (Reg. Session Laws 1981 (Reg. Sess., 1982), c. 
Sess., 1982) amendment, effective July 1,1982, 1282, s. 81, contains a severability clause. 
added the second sentence. 


ARTICLE 12A. 
Joint Legislative Utility Review Committee. 


§ 120-70.1. Committee established. 


There is hereby established a permanent committee of the General Assem- 
bly to be known as the Joint Legislative Utility Review Committee, hereinaf- 
ter called the Joint Committee, which shall exercise the powers and fulfill the 
duties described in this Article. (1985, c. 499, s. 1.) 


Editor’s Note. — Session Laws 1985, c. 499, vides that any unexpended funds budgeted to 
s. 5 makes this Article effective upon ratifica- the Utility Review Committee may be ex- 
tion. The act was ratified June 28, 1985. pended by the Joint Legislative Utility Review 


Section 2 of Session Laws 1985, c. 499 pro- Committee. 
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§ 120-70.2. Appointment of members and organization. 


The Joint Committee shall consist of six sitting members of the General 
Assembly. Three shall be appointed by the President of the Senate from the 
~ membership of the Senate and three shall be appointed by the Speaker of the 
House of Representatives from the membership of the House. Members will 
serve at the pleasure of their appointing officer and any vacancies occurring 
on the Joint Committee shall be filled by the presiding officer of the appropri- 
ate house. The initial membership of the Joint Committee shall consist of the 
membership of the Utility Review Committee on June 28, 1985. A Senate 
cochairman and a House cochairman shall be elected by the Joint Committee 
from among its members. A quorum shall consist of four members. (1985, c. 
499,s. 1.) 


§ 120-70.3. Powers and duties. 


The Joint Committee shall have the following powers and duties: 

(1) To evaluate the actions of the North Carolina Utilities Commission, 
including the review of its interim and final orders, to the end that 
the members of the General Assembly may better judge whether 
these actions serve the best interest of the citizens of North Carolina, 
individual and corporate. 

(2) To analyze the operations of the several utility companies doing busi- 
ness in North Carolina, including review of their programs, projects, 
sources and amounts of income, performance and accomplishments, 
and determination of whether expenditures were in all cases appro- 
priate and necessary. 

(3) To inquire into the role of the North Carolina Utilities Commission, 
the Public Staff, and the several utility companies in the develop- 
ment of alternate sources of energy. 

(4) To inquire into the individual and collective effort of the utility com- 
panies to encourage the conservation of energy and thus reduce re- 
quirements for additional generating facilities. 

(5) To review and evaluate changes in federal law and regulation, or 
changes brought about by court actions, as well as changes in tech- 
nology affecting utilities, to determine whether the State’s laws re- 
quire modification as a result of those changes. 

(6) To submit evaluations to the General Assembly, from time to time, of 
the performance of the North Carolina Utilities Commission, the 
Public Staff, and the various utilities operating in the State. A pro- 
posed draft of such evaluations shall be submitted to the North Caro- 
lina Utilities Commission, the Public Staff and the affected public 
utilities prior to submission to the General Assembly and the affected 
entity shall be given an opportunity to be heard before the Joint 
Committee prior to the completion of the evaluation and its submis- 
sion to the General Assembly. 

(7) To make reports and recommendations to the General Assembly, from 
time to time, on matters relating to the powers and duties set out in 
this section. 

(8) To undertake such additional studies or evaluations as may, from 
time to time, be requested by the President of the Senate, the 
Speaker of the House of Representatives, the Legislative Research 
Commission, or either House of the General Assembly. (1985, c. 499, 
s. 1.) 
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§ 120-70.4. Additional powers. 


The Joint Committee, while in the discharge of official duties, may exercise 
all the powers provided for under the provisions of G.S. 120-19 and 120-19.1 
through 120-19.4. The Joint Committee may meet at any time upon the call of — 
either chairman, whether or not the General Assembly is in session. (1985, c. 
499, s. 1.) 


§ 120-70.5. Compensation and expenses of members. 


Members of the Joint Committee shall receive subsistence and travel ex- 
penses at the rates set forth in G.S. 120-3.1. (1985, c. 499, s. 1.) 


§ 120-70.6. Joint Committee staffing. 


The Joint Committee shall use clerical and professional employees of the 
General Assembly for its staff, who shall be made available to the Joint 
Committee by the Legislative Services Commission. The Joint Committee 
shall have the power to employ other professional staff, upon the determina- 
tion of the necessity therefor by the Joint Committee; provided, however, that 
sufficient funds for such outside staff are available within the Joint Commit- 
tee’s budget. Travel and subsistence allowances for staff and employees of the 
Joint Committee shall be as fixed by G.S. 138-6 and G.S. 138-7 when such 
travel is approved by either chairman. Employees of the Joint Committee 
shall not be subject to the Executive Budget Act or to the State Personnel Act. 
Suitable office and meeting space, and appropriate equipment, shall be as- 
signed to the Joint Committee by the Legislative Services Commission. (1985, 
c. 499, s. 1.) 


ARTICLE 13. 


Joint Legislative Commission on Governmental Operations. 


§ 120-74. Appointment of members; terms of office. 


The Commission shall consist of 22 members. The President of the Senate, 
the President pro tempore of the Senate, the Speaker pro tempore of the 
House, and the Majority Leader of the Senate and the Speaker of the House 
shall serve as ex officio members of the Commission. The Speaker of the 
House of Representatives shall appoint nine members from the House. The 
President pro tempore of the Senate shall appoint eight members from the 
Senate. Vacancies created by resignation or otherwise shall be filled by the 
original appointing authority. Members shall serve two-year terms beginning 
and ending on January 15 of the odd-numbered years, except that initial 
appointments shall begin on July 1, 1975. Members shall not be disqualified 
from completing a term of service on the Commission because they fail to run 
or are defeated for reelection. Resignation or removal from the General As- 
sembly shall constitute resignation or removal from membership on the Com- 
mission. The terms of the initial members of the Commission shall expire 
January 15, 1977. (1975, c. 490; 1977, c. 988, s. 1; 1979, .c. 932, s;9; 1981, c. 
859, s. 85; 1985, c. 757, s. 142(a)-(c).) 
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Effect of Amendments. — Session Laws 1981, c. 859, s. 97, contains a 
The 1981 amendment, effective July 1, 1981, severability clause. 

substituted “14 members” for “13 members” at The 1985 amendment, effective July 15, 

the end of the first sentence, and substituted “5 1985, substituted “22” for “14” in the first sen- 

members” for “4 members” near the end of the __ tence, substituted “nine” for “five” in the third 

third sentence. sentence, and substituted “eight” for “four” in 
the fourth sentence. 


§ 120-75. Organization of the Commission. 


The President of the Senate and the Speaker of the House of Representa- 
tives shall serve as cochairmen of the Commission. Either of the cochairmen 
may call a meeting of the Commission. (1975, c. 490; 1977, c. 988, s. 2; 1981, c. 
859, s. 86.) : 


Effect of Amendments. — The 1981 Session Laws 1981, c. 859, s. 97, contains a 
amendment, effective July 1, 1981, rewrote  severability clause. 
this section. 


§ 120-76. Powers and duties of the Commission. 


The Commission shall have the following powers: 
(7) To evaluate and approve or deny requests from the Department of 
Transportation regarding the funding of federally eligible construc- 
tion projects as provided in the fourth paragraph of G.S. 136-44.2. 
(1975, c. 490; 1981, c. 859, s. 87.) 


Only Part of Section Set Out. — As the partment of Transportation shall continue re- 
rest of the section was not affected by the porting to the Joint Legislative Commission on 
amendment, it is not set out. Governmental! Operations and to the Fiscal Re- 

Editor’s Note. — Session Laws 1985, c. 479, search Division on a quarterly basis on this 
s. 18 provides: “The Joint Legislative Commis- expenditure. Further, the funding is contin- 
sion on Governmental Operations shall over- gent upon continued federal funding and a 
see: written agreement with Amtrak to continue 


“) The career ladder pilot programs; —__this service to North Carolina. In addition, the 
(2) The implementation of the Basic Joint Legislative Commission on Governmen- 
Eduction Program; tal Operations shall review and comment on 


“(3) The planning for the advancement po agreement made between the State of 
. center for teachers; Re, North Carolina and Amtrak pursuant to the 
(4) School administrator training pro- provisions of G.S. 120-76(1) and G.S. 120-76(6). 
arenes who provides them, who de- “The Department’s quarterly reports to the 
pens them, what training they pro- Joint Legislative Commission on Governmen- 
vide, what populations they serve, and tal Operations and to the Fiscal Research Divi- 
deat some a a of Ger programs | shall include: 
should be consolidated; an bi ‘ ; 
“(6) Any other subjects the Commission (1) aa epee hy a ce and capital 
aa RE s. 177 provides: “(2) Information on needed improvements 
“Of the funds appropriated to the Depart- b to facilities, 
ment of Transportation from the Highway (3) The number of passengers using train 


Fund in Section 3 of this act, the sum of five service and passenger miles from vari- 
hundred thousand dollars ($500,000) for each ous points along the route; and 

year of the 1985-87 biennium, which is desig- “(4) Cost sharing by local governments 
nated ‘State Aid Public Transportation’, may and other public and private organiza- 
be used only for the State’s share of the operat- tions.” 

ing cost of the Amtrak Passenger Service and Effect of Amendments. — The 1981 


may not be used for any other purpose. These amendment, effective July 1, 1981, added sub- 
funds shall be allotted on a quarterly basis. division (7). 

The expenditure of State operating funds in Session Laws 1981, c. 859, s. 97, contains a 
excess of this amount is prohibited and the De- _ severability clause. 
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§ 120-79. Commission staffing. 


(a) The Commission shall use available secretarial employees of the Gen- 
eral Assembly, or may employ, and may remove, such professional and cleri- 
cal employees as the Commission deems proper. The chairmen may assign 
and direct the activities of the employees of the Commission, subject to the 
advice of the Commission. . ; 

(b) The employees of the Commission shall receive salaries that shall be 
fixed by the Legislative Services Commission and shall receive travel and 
subsistence allowances fixed by G.S. 138-6 and 138-7 when such travel is 
approved by either chairman, subject to the advice of the Commission. The 
employees of the Commission shall not be subject to the Executive Budget Act 
or to the State Personnel Act. 

(1975, c. 490; 1981, c. 859, ss. 88, 89.) 


Only Part of Section Set Out. — As the of the second sentence of subsection (a), and 
rest of the section was not affected by the substituted “either chairman” for “the chair- 
amendment, it is not set out. man” near the end of the first sentence of sub- 

Effect of Amendments. — The 1981 _ section (b). 
amendment, effective July 1, 1981, substituted Session Laws 1981, c. 859, s. 97, contains a 
“chairmen” for “chairman” near the beginning _ severability clause. 


§§ 120-80 to 120-84: Reserved for future codification purposes. 


ARTICLE 13A. 


Joint Legislative Committee to Review Federal 
Block Grant Funds. 


§ 120-84.1. Committee established; purpose. 


There is established the Joint Legislative Committee to Review Federal 
Block Grant Funds. The Committee shall review acceptance and use of all 
federal block grant funds received by the State between August 31, 1981, and 
July 1, 1983. For purposes of this act, “block grant” means a block grant under 
the Omnibus Budget Reconciliation Act of 1981. (1981, c. 1127, s. 63.) 


Editor’s Note. — Session Laws 1981, c. 
1127, s. 89, contains a severability clause. 


CASE NOTES 


Constitutionality. — Those parts of an unconstitutional delegation of legislative 
§§ 120-84.1 through 120-84.5 which purport to power, and also violate N.C. Const., Art. I, § 6 
vest a legislative committee with certain and N.C. Const., Art. III, § 5(3). Advisory 
powers over federal block grants when the Opinion In re Separation of Powers, — N.C. —, 
General Assembly is not in session constitute 295 S.E.2d 589 (1982). 
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§ 120-84.2. Membership. 


(a) The Committee consists of 12 members as follows: 
(1) Six members of the House of Representatives appointed by the 
Speaker; 

(2) Six members of the Senate appointed by the Lieutenant Governor. 
Initial appointments shall be made by October 10, 1981, and those appointees 
shall serve until July 1, 1983. Members may continue to serve despite expira- 
tion of a term in the General Assembly, whether or not the member has been 
re-elected, but resignation or removal from the General Assembly constitutes 
resignation or removal from the Committee. A member continues to serve 
until his successor is appointed. Vacancies shall be filled within 30 days by 
the original appointing authority. (1981, c. 1127, s. 63.) 


§ 120-84.4 


CASE NOTES 


Constitutionality. — Those parts of §§ 120- 
84.1 through 120-84.5 which purport to vest a 
legislative committee with certain powers over 
federal block grants when the General Assem- 
bly is not in session constitute an unconstitu- 


tional delegation of legislative power, and also 
violate N.C. Const., Art. I, § 6 and N.C. Const., 
Art. III, § 5(3). Advisory Opinion In re Separa- 
tion of Powers, — N.C. —, 295 S.E.2d 589 
(1982). 


§ 120-84.3. Organization. 


(a) The Speaker of the House of Representatives and the Lieutenant Gover- 
nor shall designate cochairmen of the Committee. Meetings shall be called by 
either of the cochairmen, and callings are subject to the Rules of the House of 
Representatives and the Senate. 

(b) All members, including the cochairmen have the right to vote. A 
quorum is seven members. No action may be taken except by a majority vote, 
with at least seven members present and voting. House and Senate members 
may not vote separately; all voting is joint. If neither cochairman is present 
but there is a quorum, the members may elect a temporary chairman and hold 
a meeting. 

(c) Members receive subsistence and travel as provided in G.S. 120-3.1. The 
Committee is funded by the Legislative Services Commission. 

(d) The Committee may request professional and clerical assistance from 
the Legislative Services Commission. (1981, c. 1127, s. 63.) 


CASE NOTES 


Constitutionality. — Those parts of an unconstitutional delegation of legislative 


8§ 120-84.1 through 120-84.5 which purport to 
vest a legislative committee with certain 
powers over federal block grants when the 
General Assembly is not in session constitute 


power, and also violate N.C. Const., Art. I, § 6 
and N.C. Const., Art. III, § 5(8). Advisory 
Opinion In re Separation of Powers, — N.C. —, 
295 S.E.2d 589 (1982). 


§ 120-84.4. Powers. 


The Committee may review all aspects of the acceptance and use of federal 
block grant funds. The Committee may also make recommendations to the 
General Assembly for legislation relating to federal block grant funds and 
may suggest mechanisms for legislative review of all federal funds, at all 
stages of the process, from application through receipt, appropriation, and 
expenditure. (1981, c. 1127, s. 63; 1981 (Reg. Sess., 1982), c. 1889, s. 10.) 
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Effect of Amendments. — The 1981 (Reg. beginning “and may suggest mechanisms” at 
Sess., 1982) amendment added the language the end of the second sentence. 


CASE NOTES 


Constitutionality. -— Those parts of an unconstitutional delegation of legislative 
§§ 120-84.1 through 120-84.5 which purport to power, and also violate N.C. Const., Art. I, § 6 
vest a legislative committee with certain and N.C. Const., Art. ITI, § 5(3). Advisory 
powers over federal block grants when the Opinion In re Separation of Powers, — N.C. —, 
General Assembly is not in session constitute 295 S.E.2d 589 (1982). 


§ 120-84.5. Review procedure. 


(a) After federal block grant funds have been accepted by the General As- 
sembly, the Director of the Budget shall propose administration and use of 
those funds. All proposals shall be submitted to the Committee, or to the 
General Assembly if it is in session, for its review. 

(b) None of the following actions with regard to State use of federal block 
grant funds may be taken without the review of the Committee or of the 
General Assembly if it is in session: 

(1) Acceptance of federal block grants, 
(2) Determination of pro rata reduction procedures and amounts for State 
programs, 
(3) Determination of distribution formulas, 
(4) Transfer of funds between block grants, 
(5) Intradepartmental transfer of block grant funds, 
(6) Encumbrance of anticipated block grant funds, 
(7) Adoption of departmental rules relating to federal block grant funds, 
(8) Contracting between State departments involving block grant funds, 
and 
(9) Any other final action affecting acceptance or use of federal block 
grant funds. 
The Committee shall review the recommended action within 40 days of receiv- 
ing a request for review from the Office of State Budget and Management. All 
federal block grant funds are subject to appropriation by the General Assem- 
bly. (1981, c. 1127, s. 63; 1981 (Reg. Sess., 1982), c. 1389, ss. 11, 12.) 


Effect of Amendments. — The 1981 (Reg. ommended action within 40 days of receiving a 
Sess., 1982) amendment substituted “review” request for review” for “take action within 40 
for “prior approval” in the second sentence of days of receiving a request for approval,” in the 


subsection (a) and in the introductory lan- next-to-last sentence and added the last sen- 
guage of subsection (b). In subsection (b) the farce 


amendment also substituted “review the rec- 


CASE NOTES 


Constitutionality. — Those parts of: toa legislative committee the power to de- 
$$ 120-84.1 through 120-84.5 which purport to termine whether the State or its agencies will 
vest a legislative committee with certain accept the grants nor the authority to deter- 
powers over federal block grants when the mine how the funds will be spent. Advisory 
General Assembly is not in session constitute Opinion In re Separation of Powers, — N.C. —, 
an unconstitutional delegation of legislative 295 S.E.2d 589 (1982), 
power, and also violate N.C. Const., Art. I, § 6 This section purports to give to a 12- 
and N.C. Const., Art. III, § 5(3). Advisory member committee of legislators power 
Opinion In re Separation of Powers, —N.C.—, over action proposed to be taken by the 
295 S.E.2d 589 (1982). Governor with respect to the administration 

The General Assembly may not delegate and use of federal block grant funds. Advisory 
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Opinion In re Separation of Powers, —N.C.—, or administrative in character. In those in- 
295 S.E.2d 589 (1982). stances there would be a violation of the sepa- 

In several of the instances set forth in this ration of powers provisions of the Constitution 
section the Committee would be exercising leg- and an encroachment upon the constitutional 


islative functions. In those instances there power of the Governor. Advisory Opinion In re 
would be an unlawful delegation of legislative Separation of Powers, — N.C. —, 295 S.E.2d 
power. In the other instances the Committee 589 (1982). ( ist 


would be exercising authority that is executive 


ARTICLE 14. 
Legislative Ethics Act. 
Part 1. Code of Legislative Ethics. 


§ 120-86. Bribery, etc. 


(a) No person shall offer or give to a legislator or a member of a legislator’s 
immediate household, or to a business with which he is associated, and no 
legislator shall solicit or receive, anything of monetary value, including a gift, 
favor or service or a promise of future employment, based on any understand- 
ing that such legislator’s vote, official actions or judgment would be influ- 
enced thereby, or where it could reasonably be inferred that the thing of value 
would influence the legislator in the discharge of his duties. 

(b) It shall be unlawful for the partner, client, customer, or employer of a 
legislator or the agent of that partner, client, customer, or employer to 
theaten economically, directly or indirectly, that legislator with the intent to 
influence the legislator in the discharge of his legislative duties. 

(c) It shall be unethical for a legislator to contact the partner, client, cus- 
tomer, or employer of another legislator if the purpose of the contact is to 
cause the partner, client, customer, or employer to threaten economically, 
directly or indirectly, that legislator with the intent to influence that legisla- 
tor in the discharge of his legislative duties. 

(d) For the purposes of this section, the term “legislator” also includes any 
person who has been elected or appointed to the General Assembly but who 
has not yet taken the oath of office. 

(e) Violation of subsection (a) or (b) is a Class I felony. Violation of subsec- 
tion (c) is not a crime but is punishable under G.S. 120-103. (1975, c. 564, s. 1; 
1983, c. 780, s. 2.) 


Editor’s Note. — Session Laws 1983, c. 780, Effect of Amendments. — The 1983 
s. 3, provides: “Prosecutions for offenses occur- amendment, effective July 18, 1983, desig- 
ring before the effective date of this act are not _ nated the existing provisions of this section as 
abated or affected by this act, and the statutes  sybsection (a) and added subsections (b) to (e). 
that would be applicable but for this act 
remain applicable to those prosecutions.” The 
act became effective July 18, 1983. 
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Part 3. Legislative Ethics Committee. 


§ 120-99. Creation; composition. 


The Legislative Ethics Committee is created to consist of a chairman and © 
eight members, four Senators appointed by the President of the Senate, two 
from a list of four submitted by the Majority Leader and two from a list of four 
submitted by the Minority Leader, and four members of the House of Repre- 
sentatives appointed by the Speaker of the House, two from a list of four 
submitted by the Majority Leader and two from a list of four submitted by the 
Minority Leader. 

The President of the Senate shall designate a member of the General As- 
sembly as chairman of the Committee in odd-numbered years, and the 
Speaker of the House shall designate a member of the General Assembly as 
chairman of the Committee in even-numbered years. The chairman will vote 
only in the event of a tie vote. 

The provisions of G.S. 120-19.1 through G.S. 120-19.8 shall apply to the 
proceedings of the Legislative Ethics Committee as if it were a joint commit- 
tee of the General Assembly, except that the chairman shall sign all sub- 
poenas on behalf of the Committee. (1975, c. 564, s. 1; 1985, c. 790, s. 6.) 


Effect of Amendments. — The 1985 
amendment, effective July 18, 1985, added the. 
last paragraph. 


ARTICLE 14A. 


Committees on Pensions and Retirement. 


§ 120-111.1. Creation. 


A standing committee is hereby created in the House of Representatives to 
be known as the Committee on Pensions and Retirement, to consist of a mini- 
mum of four members to be appointed by the Speaker of the House of Repre- 
sentatives. A standing committee is hereby created in the Senate to be known 
as the Committee on Pensions and Retirement, to consist of the following 
members at the minimum, the President pro tempore of the Senate, the Chair- 
men of the Senate Committees on Appropriations, Finance and Ways and 
Means. (1979, 2nd Sess., c. 1250, s. 1; 1981; c¥85;s-23) 


Effect of Amendments. — The 1981 sixth sentences, concerning the Joint Commit- 
amendment deleted the former third through tee on Pensions and Retirement. 


§ 120-111.2. Duties. 


With respect to public officers and public employees to whom State-adminis- 
tered retirement benefit or pension plans are applicable, the Senate and 
House Committees on Pensions and Retirement shall: 

(1979, 2nd Sess., c. 1250, s. 1; 1981, ¢. 85, s. 3.) 


Only Part of Section Set Out. — As the amendment, in the introductory paragraph, 
rest of the section was not affected by the substituted “Senate and House Committees on 
amendment, it is not set out. Pensions and Retirement” for “Joint Commit- 

Effect of Amendments. — The 1981  teeon Pensions and Retirement.” 
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§ 120-111.3. Analysis of legislation. 


Every bill, which creates or modifies any provision for the retirement of 
public officers or public employees or for the payment of retirement benefits or 
of pensions to public officers or public employees, shall, upon introduction in 
either house of the General Assembly, be referred to the Committee on Pen- 
sions and Retirement of each house. When the bill is reported out of commit- 
tee it shall be accompanied by a written report by the Committee on Pensions 
and Retirement containing, among other matters which the Committee deems 
relevant, the actuarial note required by Article 15 of Chapter 120 of the 
General Statutes, and pursuant to the Rules of the General Assembly, and an 
evaluation of the proposed legislation’s actuarial soundness and adherence to 
sound retirement and pension policy. 

Whenever a bill is considered by the Committee on Pensions and Retire- 
ment that proposes changes in the benefits of any State-administered retire- 
ment or pension plan to be financed by unencumbered actuarial experience 
gains generated either through a change in actuarial assumptions adopted by 
the plan for the previous budget year or through a continuation of the actuar- 
ial assumptions adopted by the plan for the previous budget year, the Com- 
mittee shall give equal consideration to the effects that such unencumbered 
actuarial gains would have upon annual employer or State contributions to 
the plan and to the amount by which the plan’s unfunded accrued liabilities, if 
any, might be reduced. If such unencumbered actuarial experience gains could 
be used to modify annual employer or State contributions to the plan resulting 
in a corresponding effect upon State appropriations, the committee on Pen- 
sions and Retirement shall, upon a favorable report, refer the bill to the 
Committee on Appropriations of the same house before the bill is considered 
by that house. (1979, 2nd Sess., c. 1250, s. 1; 1981, c. 85, s. 4; 1985, ¢. 187; ¢. 
400, s. 10.) 


Effect of Amendments. — The 1981 Session Laws 1985, c. 187, effective May 16, 
amendment, in the second sentence of the 1985, added the second paragraph. 
present first paragraph, deleted “Joint” preced- Session Laws 1985, c. 400, s. 10, effective 
ing “Committee” in two places. June 17, 1985, substituted “each house” for 


“that house” at the end of the first sentence. 


§ 120-111.4. Staff and actuarial assistance. 


Upon application of the chairman of the Senate or House Committee on 
Pensions and Retirement, the Legislative Services Commission shall provide 
staff, including actuarial assistance, to aid the committee in its work. (1979, 
2nd Sess., c. 1250, s. 1; 1981, c. 85, s. 5.) 


Effect of Amendments. — The 1981 
amendment substituted “chairman of the Sen- 
ate or House” for “Cochairmen of the Joint.” 
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Retirement Systems Actuarial Note Act. 


§ 120-114. Actuarial notes. 


(c) The author of each bill or resolution shall also present a copy of the bill 
or resolution to any actuary employed by the retirement system affected by 
the bill or resolution in question. Such actuary shall prepare an actuarial note | 
and transmit it to the author or authors of the measure in quintuplicate no > 
later than two weeks after the request for the actuarial note is received. Any 
person who signs an actuarial note knowing it to contain false information | 
shall be fined not more than five hundred dollars ($500.00) or imprisoned not | 
more than six months, or both. The provisions of this subsection may be 
waived for any local government retirement or pension plans not adminis- 
tered by the State. 

(1977, c. 503, s. 3; 1985, c. 189.) 


| 
ARTICLE 15. 
| 


Only Part of Section Set Out. — As the amendment, effective retroactively to August 
rest of the section was not affected by the 1, 1977, added the last sentence of subsection 
amendment, it is not set out. c). 

Effect of Amendments. — The 1985 


§§ 120-115 to 120-120: Reserved for future codification purposes. 


ARTICLE 16. 


Legislative Appointments to Boards and Commissions. 


§ 120-121. Legislative appointments. 


(a) In any case where the General Assembly is called upon by law to ap- 
point a member to any board or commission, that appointment shall be made 
by enactment of a bill. 

(b) A bill may make more than one appointment. 

(c) The bill shall state the name of the person being appointed, the board or 
commission to which the appointment is being made, the effective date of the 
appointment, the date of expiration of the term, the county of residence of the 
appointee, and whether the appointment is made upon the recommendation of 
the Speaker of the House of Representatives, President Pro Tempore of the 
Senate, or the President of the Senate. | 

(d) Nothing in this section or any other statute precludes any member of | 
the General Assembly from proposing an amendment to any bill making an 
appointment to a board or commission, or from introducing a bill to make an 
appointment to a board or commission, where an appointment by the General 
Assembly is authorized by law. (1981 (Reg. Sess., 1982), c. 1191, s. 2: 1983, c. 
717, s. 111; 1985, c. 290, s. 9.) 


Editor’s Note. — Session Laws 1981 (Reg. Session Laws 1983, c. 717, s. 1, provides: 
Sess., 1982), c. 1191, which enacted this Article “This act may be cited as the Separation of 
and enacted and amended numerous sections Powers Act of 1983.” 


throughout the General Statutes, provides, in Effect of Amendments. — The 1983 


s. 1: “This act may be cited as the Separation of . . 
Powers Act of 1982.” amendment, effective July 11, 1983, inserted 
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“President Pro Tempore of the Senate” in sub- The 1985 amendment, effective May 31, 
section (c). 1985, added subsection (d). 


§ 120-122. Vacancies in legislative appointments. 


When a vacancy occurs, other than by the expiration of term, in any office 
subject to appointment by the General Assembly upon the recommendation of 
the Speaker of the House of Representatives, upon the recommendation of the 
President Pro Tempore of the Senate, or upon the recommendation of the 
President of the Senate, and the vacancy occurs either: (i) after election of the 


_ General Assembly but before convening of the regular session; (ii) when the 


General Assembly has adjourned to a date certain, which date is more than 10 
days after the date of adjournment; or (iii) after sine die adjournment of the 
regular session, then the Governor may appoint a person to serve until the 
expiration of the term or until the General Assembly fills the vacancy, which- 
ever occurs first. The General Assembly may fill the vacancy in accordance 
with G.S. 120-121 during a regular or extra session. Before making an ap- 
pointment, the Governor shall consult the officer who recommended the origi- 
nal appointment to the General Assembly (the Speaker of the House of Repre- 
sentatives, the President Pro Tempore of the Senate, or the President of the 
Senate), and ask for a written recommendation. After receiving the written 
recommendation, the Governor must within 30 days either appoint the person 
recommended or inform the officer who made the recommendation that he is 
rejecting the recommendation. Failure to act within 30 days as required under 
the provisions of the preceding sentence shall be deemed to be approval of the 
candidate, and the candidate shall be eligible to enter the office in as full and 
ample extent as if the Governor had executed the appointment. The Governor 
may not appoint a person other than the person so recommended. Any posi- 
tions subject to appointment by the 1981 General Assembly but not filled 
prior to sine die adjournment of the 1981 Session may be filled by the Gover- 
nor under this section as if it were a vacancy occurring after the General 
Assembly had made an appointment. (1981 (Reg. Sess., 1982), c. 1191, s. 2; 
Mio5,c. (17, 88. 112,113: 1985;,¢..752, ss. 1; 2.) 


Editor’s Note. — Session Laws 1983, c. 717, Pro Tempore of the Senate” in the first sen- 
s. 1, provides: “This act may be cited as the _ tence and inserted “the President Pro Tempore 
Separation of Powers Act of 1983.” of the Senate” in the third sentence. 

Effect of Amendments. — The 1983 The 1985 amendment, effective July 15, 
amendment, effective July 11, 1983, inserted 1985, added the present fourth and fifth sen- 
“upon the recommendation of the President  tences. 


§ 120-123. Service by members of the General Assembly on 
certain boards and commissions. 


No member of the General Assembly may serve on any of the following 
boards or commissions: 

(1) The Board of Agriculture, as established by G.S. 106-2. 

(la) (For effective date see note) The Administrative Rules Review Com- 
mission as established by G.S. 1438A-55.3. 

(2) The Art Museum Building Commission, as established by G.S. 
143B-59. 

(3) The Governor’s Advocacy Council for Persons with Disabilities, as 
established by G.S. 148B-403.2. 

(8a) The State Banking Commission, as established by G.S. 53-92. 
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(4) The Board of Public Telecommunications Commissioners, as estab- 
lished by G.S. 148B-426.9. | 

(5) The Board of Transportation, as established by G.S. 143B-350. 

(6) The Board of Trustees Teachers’ and State Employees’ Retirement 
System, as established by G.S. 135-6. | 

(6a) The North Carolina Technological Development Authority as cre- 
ated by G.S. 143B-471. abe 

(7) The Coastal Resources Commission, as established by G.S. 113A-104. 

(8) The Environmental Management Commission, as established by G.S. 
143B-283. 3 

(9) The State Fire Commission, as established by G.S. 58-27.30. yey 

(10) The Public Officers and Employees Liability Insurance Commission, 
as established by G.S. 58-27.20. 

(11) Repealed by Session Laws 1983 (Regular Session, 1984), c. 995, s. 4. 

(12) The North Carolina Capital Building Authority, as established by 
G.S. 129-40. 

(13) The North Carolina Criminal Justice Education and Training Stan- 
dards Commission, as established by G.S. 17C-3. 

(14) The North Carolina Housing Finance Agency Board of Directors, as 
established by G.S. 122A-4. 

(15) The North Carolina Seafood Industrial Park Authority, as estab- 
lished by G.S. 113-315.25. 

(16) Repealed by Session Laws 1985, c. 479, s. 153(b), effective July 1, 
1985 


(17) The Board of Trustees of the North Carolina School of Science and 
Mathematics, as established by G.S. 116-233. 

(18) The North Carolina Board of Science and Technology, as established 
by G.S. 143B-426.30. 

(19) The State Farm Operations Commission, as established by GS. 
106-26.13. 

(20) The Board of Commissioners of the Law-Enforcement Officers’ Bene- 
fit and Retirement Fund, as established by G.S. 143-166. 

(21) The Board of Trustees of the University of North Carolina Center for 
Public Television, as established by G.S. 116-37.1. 

(22) The Commission for Mental Health, Mental Retardation and Sub- 
stance Abuse Services, as established by G.S. 143B-148. 

(23) The Governor’s Waste Management Board, as established by G.S. 
143B-216.12. 

(24) The North Carolina Alcoholism Research Authority, as established 
by G.S. 122C-431. 

(25) The North Carolina Ports Railway Commission, as established by 
G.S. 143B-469. 

(26) ane North Carolina State Ports Authority, as established by G.S. 
143B-452. 

(27) The Property Tax Commission, as established by G.S. 143B-223. 

(28) The Social Services Commission, as established by G.S. 143B-154. 

(29) The North Carolina State Commission of Indian Affairs, as estab- 
lished by G.S. 143B-407. 

(30) The Wildlife Resources Commission, as established by G.S. 143-240. 

(31) ie yc on the Status of Women, as established by GS. 

-393. 

(32) The Board of Trustees of North Carolina Museum of Art, established 
by G.S. 140-5.13. 

(33) The North Carolina Sheriffs’ Education and Training Standards 
Commission, established by G.S. 17E. 
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(33a) The North Carolina Board for Need-Based Student Loans, as estab- 
lished by G.S. 143-47.21. 

(84) The Board of Trustees of the North Carolina Public Employee De- 
ferred Compensation Plan, as established by G.S. 1438B-426.24. 

(34a) The Committee on Art in State Buildings, as established by G.S. 
—143-408.4. 

(34b) The North Carolina Housing Commission as established by G.S. 
147-33.10. 

(35) The Board of Trustees of the Teachers’ and State Employees’ Com- 
prehensive Major Medical Plan, as established by G.S. 135-39.” 

(386) The Milk Commission as established by G.S. 106-266.7. 

(37) The State Board of Chiropractic Examiners as established by G.S. 
90-139. 

(38) The North Carolina Manufactured Housing Board, as established by 
G.S. 143-143.10. 

(39) The North Carolina Capital Building Authority as established by 
G.S. 129-40. 

(40) The Alarm System Licensing Board, as established by G.S. 74D-4. 

(41) Board of directors of the North Carolina Agricultural Facilities Fi- 
nance Agency as established by G.S. 122B-5. 

(42) (Effective When Funds Are Appropriated). — The Crime Victims 
Compensation Commission, as established by G.S. 15B-3. 

(43) xs North Carolina Marine Science Council, as established by G.S. 
143B-389. 

(44) The Child Day Care Commission, as established by G.S. 143B-168.1. 

(45) The North Carolina Medical Database Commission, as established 


by G.S. 181E-211. (1981 (Reg. Sess., 1982), c. 1191, s. 2; 1983, c. 328, 
s. 1.1; c. 558, s. 5; c. 559, s. 4; c. 717, ss. 2, 3, 43.2, 99, 105, 110; c. 761, 
SOC. io. Stay Casoonseo; Co 189; 822) C2832) 8) Zr er 8Tlesraec. 
899, s. 3; 1983 (Reg. Sess., 1984), c. 995, ss. 4, 19; 1985, c. 202, s. 5; c. 
479, s. 153(b); c. 589, s. 37; c. 666, s. 80; c. 746, s. 6; c. 757, ss. 155(b), 


167(h), 179(e), 206(f), 208(c).) 


Editor’s Note. — Session Laws 1983, c. 717, 
s. 1, provides: “This act may be cited as the 
Separation of Powers Act of 1983.” 

Session Laws 1983, c. 789, which added sub- 
division (41), provides in s. 3: 

“Effective Date. This chapter shall become 
effective upon certification by the State Board 
of Elections that an amendment to the North 
Carolina Constitution authorizing the enact- 
ment of general laws dealing with transactions 
of the type contemplated by this Chapter has 
been approved by the people of the State.” The 
amendment was adopted by vote of the people 
at the election held May 8, 1984, and was certi- 
fied to the Secretary of State by the State 
Board of Elections on Nov. 27, 1984. See N.C. 
Const., Art. V, § 11. 

Session Laws 1983, c. 832, which added sub- 
division (42), provides in s. 6: 

“This act shall become effective when funds 
are appropriated by the General Assembly to 
the Department of Crime Control and Public 
Safety to implement the provisions of this act. 
No claims may be filed under this act for any 
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criminally injurious conduct occurring before 
the effective date of this act or after December 
31, 1991. Moneys remaining after payment of 
claims under this Chapter shall revert to the 
General Fund on July 1, 1993. This act is re- 
pealed effective July 1, 1993.” 

Session Laws 1983, c. 761, s. 259; Session 
Laws 1985, c. 479, s. 230; and Session Laws 
1985, c. 746, s. 12, are severability clauses. 

The reference in subdivision (34b) to 
§ 147-33.10 was apparently intended to refer 
to § 147-33.12. 

Session Laws 1985, c. 479, s. 1.1, provides 
that the act shall be known as “The Current 
Operations Appropriations Act of 1985.” 

Section 18.2 of Session Laws 1985, c. 746, 
provides: “The President of the Senate and the 
Speaker of the House of Representatives shall 
request the Supreme Court to issue an advi- 
sory opinion on the constitutionality of Sec- 
tions 5 and 6 of this act and the appointment of 
the chief hearing officer by the Chief Justice as 
provided in G.S. 7A-752 in Section 2 of this 
ACh 
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Section 19 of Session Laws 1985, c. 746, pro- 
vides that sections 5 and 6 of the act, which 
added §§ 143A-55.2 through 143A-55.6 and 
added (la) of this section, shall become effec- 
tive 30 days from the date the Supreme Court 
issues an advisory opinion on the constitution- 
ality of those sections unless the opinion states 
that those sections are unconstitutional, in 
which event those sections shall not become 
effective. Section 19 of Session Laws 1985, c. 
746, provides that the act shall not affect con- 
tested cases commenced before Jan. 1, 1986, 
and that the act shall expire Jan. 1, 1922, and 
shall not be effective on or after that date. 


Effect of Amendments. — Session Laws 
1983, c. 328, s. 1.1, effective June 1, 1983, 
added subdivision (3a). 


Session Laws 1983, c. 558, s. 5, effective 
Sept. 1, 1983, added subdivision (33). 

Session Laws 1983, c. 559, s. 4, effective 
June 17, 1983, added subdivision (34). 

Session Laws 1983, c. 717, effective July 11, 
1983, in s. 2 of the act substituted “G.S. 
116-37.1” for “G.S. 116-37” in subdivision (21) 
and substituted “G.S. 143B-393” for “G.S. 
143B-294” in subdivision (31); in s. 3 added 
subdivisions (33a), (34a), and (35); in s. 43.2 
added subdivision (39); in s. 99 added subdivi- 
sion (36); in s. 105 added subdivision (37); and 
in s. 110 added subdivision (38). 

Session Laws 1983, c. 761, s. 179, effective 
July 15, 1983, deleted “Medical” preceding 
“Student Loans” in subdivision (33a), as 
enacted by c. 717. 

Session Laws 1983, c. 778, s. 2, effective J uly 
1, 1983, added subdivision (34b). 

Session Laws 1983, c. 786, s. 9, effective July 
18, 1983, added subdivision (40). 

Session Laws 1983, c. 789, s. 2 added subdi- 
vision (41). See Editor’s note as to the effective 
date of the act. 

Session Laws 1983 s. 832, s. 2, added subdi- 
vision (42). See Editor’s note as to the effective 
date of the act. 
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Session Laws 1983, c. 871, s. 3, effective July 
20, 1983, deleted “Review of Applications for” 
preceding “Incentive” in subdivision (16). 

Session Laws 1983, c. 899, s. 3, effective J uly 
21, 1983, added subdivision (6a). 

The 1983 (Reg. Sess., 1984) amendment, ef- 
fective June 27, 1984, deleted subdivision yak 
which read “The North Carolina Land Conser- 
vancy Corporation, as established by G:S. 
113A-137,” and rewrote subdivision (16), 
which formerly read “The Committee for In- 
centive Pay for State Employees, as estab- 
lished by G.S. 126-64.” 

Session Laws 1985, c. 202, s. 5, effective July 
1, 1985, added subdivision (43). 

Session Laws 1985, c. 479, s. 153(b) effective 
July 1, 1985, deleted subdivision (16), relating 
to the Governor’s Commission on Governmen- 
tal Productivity. 

Session Laws 1985, c. 589, s. 37, effective 
Jan. 1, 1986, substituted “G.S. 122C-431” for 
“G.S. 122-120” in subdivision (24). 

Session Laws 1985, c. 666, s. 10, effective 
July 10, 1985, substituted “G.S. 58-27.20” for 
“G.S. 143B-422” in subdivision (10). 

Session Laws 1985, c. 746, s. 6, added subdi- 
vision (la). For effective date of this amend- 
ment, see the Editor’s Note under this section. 

Session Laws 1985, c. 757, s. 155(b), effective 
July 1, 1985, added subdivision (44). 

Session Laws 1985, c. 757, s. 167(h), effective 
July 15, 1985, substituted “G.S. 58-27.30” for 
“G.S. 143B-481” in subdivision (9). 

Session Laws 1985, c. 757, s. 179(e), effective 
July 15, 1985, substituted “by GS. 
143B-426.30” for “by G.S. 143B-441” in subdi- 
vision (18). 

Session Laws 1985, c. 757, s. 206(f), effective 
July 15, 1985, substituted “G.S. 116-233” for 
“G.S. 115C-223” in subdivision (17). 

The 1985 amendment by c. 757, s. 208(c), 
effective July 1, 1985, added subdivision (45). 


§§ 120-124 to 120-128: Reserved for future codification purposes. 


ARTICLE 17. 


Confidentiality of Legislative Communications. 


§ 120-129. Definitions. 
As used in this Article: 


(1) “Document” means all records, papers, letters, maps, books, photo- 


graphs, films, sound recordin 


gs, magnetic or other tapes, electronic 


data-processing records, artifacts, or other documentary material re- 
gardless of physical form or characteristics. 
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(la) “Legislative commission” means any commission or committee 
which the Legislative Services Commission is directed or authorized 
to staff by law or resolution and which it does, in fact, staff. 

(2) “Legislative employee” means employees and officers of the General 
Assembly, consultants and counsel to members and committees of 
either house of the General Assembly or of legislative commissions 
who are paid by State funds, and employees of the Institute of Gov- 
ernment; but does not mean legislators and members of the Council 
of State. 

(3) “Legislator” means a member-elect, member-designate, or member of 
the North Carolina Senate or House of Representatives. (1983, c. 900, 
s. 1; 1983 (Reg. Sess., 1984), c. 1038, ss. 1-3.) 


Editor’s Note. — Session Laws 1983, c. 900, 1984, inserted subdivision (la), inserted “or of 
s. 2, makes this Article effective upon ratifica- legislative commissions” in subdivision (2), 
tion. The act was ratified July 21, 1983. and substituted “member-elect, member-desig- 

Effect of Amendments. — The 1983 (Reg. nate, or” for “duly elected or appointed” in sub- 
Sess., 1984) amendment, effective June 29, division (3). 


§ 120-130. Drafting and information requests to legislative 
employees. 


(a) A drafting request made to a legislative employee from a legislator is 
confidential. Neither the identity of the legislator making the request nor, 
except to the extent necessary to answer the request, the existence of the 
request may be revealed to any person who is not a legislative employee 
without the consent of the legislator. 

(b) An information request made to a legislative employee from a legislator 
is confidential. Neither the identity of the legislator making the request nor, 
except to the extent necessary to answer the request, the existence of the 
request may be revealed to any person who is not a legislative employee 
without the consent of the legislator. Notwithstanding the preceding sen- 
tences of this subsection, the periodic publication by the Fiscal Research Divi- 
sion of the Legislative Services Office of a list of information requests is not 
prohibited, if the identity of the legislator making the request is not revealed. 

(c) Any supporting documents submitted or caused to be submitted to a 
legislative employee by a legislator in connection with a drafting or informa- 
tion request are confidential. Except to the extent necessary to answer the 
request, neither the document nor copies of it, nor the identity of the person, 
firm, or association producing it, may be provided to any person who is not a 
legislative employee without the consent of the legislator. 

(d) Drafting or information requests or supporting documents are not “pub- 
lic records” as defined by G.S. 132-1. (1983, c. 900, s. 1.) 


§ 120-131. Documents produced by legislative employees. 


(a) Documents prepared by legislative employees upon the request of legis- 
lators are confidential. Except as provided in subsection (b) of this section, the 
existence of the document may not be revealed nor may a copy of the docu- 
ment be provided to any person who is not a legislative employee without the 
consent of the legislator. 

(b) A document prepared by a legislative employee upon the request of a 
legislator becomes available to the public when the document is a: 

(1) Bill or resolution and it has been introduced; 
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(2) Proposed amendment or committee substitute for a bill or resolution 
and it has been offered at a committee meeting or on the floor of a 
house; 

(3) Proposed conference committee report and it has been offered at a 
joint meeting of the conference committees; or , 

(4) Bill, resolution, memorandum, written analysis, letter, or other docu- 
ment resulting from a drafting or information request and it has been 
distributed at a legislative commission or standing committee or sub- 
committee meeting not held in executive session or on the floor of a 
house. : 

A document prepared by a legislative employee upon the request of any legis- 
lator, that pursuant to this Article does not become available to the public, is 
not a “public record,” as defined by G.S. 132-1. 

(c) This section does not prohibit the dissemination of information or lan- 
guage contained in any document which has been prepared by a legislative 
employee in response to a substantially similar request from another legisla- 
tor, provided that the identity of the requesting legislator and the fact that he 
had made such a request not be divulged. (1983, c. 900, s. 1; 1983 (Reg. Sess., 
1984), c. 1038, s. 4.) 


Effect of Amendments. — The 1983 (Reg. “study commission, or study” in subdivision 
Sess., 1984) amendment, effective June 29, (b)(4). 
1984, substituted “legislative commission” for 


§ 120-132. Testimony by legislative employees. 


No present or former legislative employees may be required to disclose any 
information that the individual, while employed or retained by the State, may 
have acquired: 

(1) In a standing, select, or conference committee or subcommittee of 
either house of the General Assembly or a legislative commission; 

(2) On the floor of either house of the General Assembly, or in any office 
of a legislator; 

(3) As a result of communications that are confidential under GS. 
120-130 and G.S. 120-131. 

Notwithstanding the provisions of the preceding sentence, the presiding 
judge of a court of competent jurisdiction may compel that disclosure, if in his 
opinion, the same is necessary to a proper administration of justice. (1988, c. 
900, s. 1; 1983 (Reg. Sess., 1984), c. 1038, s. 5.) 


Effect of Amendments. — The 1983 (Reg. 1984, inserted “or a legislative commission” at 
Sess., 1984) amendment, effective June 29, the end of subdivision (1). 


§ 120-133. Redistricting communications. 


Notwithstanding any other provision of law, all drafting and information 
requests to legislative employees and documents prepared by legislative em- 
ployees for legislators concerning redistricting the North Carolina General 
Assembly or the Congressional Districts are no longer confidential and be- 
come public records upon the ratification of the act establishing the relevant 
district plan. Present and former legislative employees may be required to 
disclose information otherwise protected by G.S. 120-132 concerning redis- 
tricting the North Carolina General Assembly or the Congressional Districts 
Bee i aah of the act establishing the relevant district plan. (1983, c. 

ey 
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'§ 120-134. Penalty. 


Violation of any provision of this Article shall be grounds for disciplinary 
action in the case of employees and for removal from office in the case of 


public officers. No criminal penalty shall attach for any violation of this Arti- 


cle. (1983, c. 900, s. 1; 1983 (Reg. Sess., 1984), c. 1038, s. 6.) 


Effect of Amendments. — The 1983 (Reg. 1984, substituted “this Article” for “this sec- 


Sess., 1984) amendment, effective June 29, tion [Article]” in the first sentence. 


§§ 120-135 to 120-139: Reserved for future codification purposes. 


ARTICLE 18. 


Review of Proposals to License New Occupations and 
Professions. 


§ 120-140. Findings and purposes. 


The General Assembly finds that the number of licensed occupations and 
professions has substantially increased and that licensing plans have occa- 
sionally been established without a determination that the police power of the 
State is reasonably exercised by the establishment of such licensing plans. 
The General Assembly further finds that by establishing criteria and proce- 
dures for reviewing proposed licensing plans, it will be better able to evaluate 
the need for new licensing plans. To this end it is the purpose of this Article to 
assure that no new licensing plan shall be established unless the following 
criteria are met: 

(1) The unregulated practice of the profession or occupation can substan- 
tially harm or endanger the public health, safety or welfare, and the 
potential for such harm is recognizable and not remote or dependent 
upon tenuous argument; 

(2) The profession or occupation possesses qualities that distinguish it 
from ordinary labor; 

(3) Practice of the profession or occupation requires specialized skill or 
training; 

(4) A substantial majority of the public does not have the knowledge or 
experience to evaluate whether the practitioner is competent; and 

(5) The public is not effectively protected by other means. (1983 (Reg. 
Sess., 1984), c. 1089, s. 1; 1985, c. 173, s. 3.) 


Editor’s Note. — Session Laws 1983 (Reg. plans” for “licensing boards” in two places in 
Sess., 1984), c. 1089, s. 2, makes this Article the first sentence and at the end of the second 
effective August 1, 1984, and provides that it sentence, substituted “licensing plans” for “oc- 
shall expire January 1, 1987. cupational and professional boards” in the sec- 


Effect of Amendments. — The 1985 ond sentence, and substituted “licensing plan” 
amendment, effective May 10, 1985, in the in- —foy “licensing board” in the third sentence. 
troductory paragraph, substituted “licensing 
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§ 120-141. Definitions. 
As used in this Article: | 
(1) “Assessment report” means a report that initially describes the need 
for and the fiscal impact of a new licensing plan. 

(2) “Committee” means the Legislative Committee on New Licensing 
Plans. | 

(3) “Licensing plan” means (a) a board, commission or other body estab- 
lished to regulate the eligibility of a person to engage in an occupa- 

tion or profession or (b) the proposed licensing of an occupation or 
profession by an existing licensing body. 

(4) “Supplementary report” means a report that assesses the changes 
proposed by an amendment or committee substitute which would 

alter a legislative proposal to create a new licensing plan and for 
which an assessment report has already been prepared. (1983 (Reg. 

Sess., 1984), c. 1089, s. 1; 1985, c. 173, ss. 1-3.) | 


Effect of Amendments. — The 1985 Committee on New Occupational and Profes- 
amendment, effective May 10, 1985, substi- sional Licensing Boards” in subdivision (2), 
tuted “Article” for “Chapter” in the introduc- and rewrote subdivision (3), which read “‘Li- 
tory language, substituted “licensing plan” for censing’ means a regulatory system that re-. 
“licensing board” at the end of subdivision (1) quires persons to meet certain qualifications 


and for “occupational licensing board” in sub- before they are eligible to engage in a particu- 
division (4), substituted “Legislative Commit- lar occupation or profession.” 


tee on New Licensing Plans” for “Legislative 


§ 120-142. Assessment of proposed licensing plans. 


(a) Every legislative proposal introduced in the General Assembly after. 
August 1, 1984, proposing (1) the establishment of a licensing plan, or (2) a 
study of the need to establish a licensing plan shall have attached to it, at the 
time of its consideration by any committee of either house of the General | 
Assembly, an assessment report which shall describe the need for the pro- 
posed licensing plan. Assessment reports shall be attached to the original of | 
each legislative proposal to establish a new licensing plan which is reported 
favorably by any committee of either house of the General Assembly, but shall 
be separate therefrom, shall be clearly designated as assessment reports, and 
shall not constitute any part of the expression of legislative intent proposed by | 
the formation of a licensing plan. 

(b) If the proposal to establish a licensing plan is first contained in a legis- | 
lative proposal, the sponsor shall present a copy of the legislative proposal to _ 
the Legislative Committee on New Licensing Plans which shall prepare an 
assessment report. If the proposal is not in the form of a legislative proposal, | 
the person or organization seeking to establish a licensing plan may obtain an | 
assessment report from the Committee only if a legislator requests such re- | 
port. | 
(c) Assessment reports shall be prepared and returned to the requesting | 
legislator as soon as possible and not later than 60 days after the Committee | 
receives the request, provided that if the volume of requests makes prepara- | 
tion of all such reports impossible within that time, the Committee may | 
extend the time for preparation of any report to a maximum of 90 days from 
the time the request is received. Supplementary reports shall be prepared and 
returned to the appropriate committee chairman or sponsor or requesting 
legislator not later than 30 days after the Committee receives the request. | 
The Committee shall not consider any request until it has received the infor- | 
mation required by G.S. 120-143(a),. 
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(d) The Committee shall make all reports, including supplementary re- 
ports, available to all members of the General Assembly. At least one copy of 
_all preliminary and final reports shall be kept in the Legislative Library for 
public inspection. 

_ (e) All assessment reports shall contain an evaluation of the proposed 1li- 
censing plan in terms of clarity, conciseness, conformity with existing statutes 
and general principles of administrative law, and specificity of the delegation 
of authority to promulgate rules and set fees. (1983 (Reg. Sess., 1984), c. 1089, 
s. 1; 1985, c. 173, s. 3.) 


Effect of Amendments. — The 1985 “Legislative Committee on New Licensing 
amendment, effective May 10, 1985, substi- Plans” for “Legislative Committee on New Oc- 
tuted references to licensing plans for refer- cupational and Professional Licensing Boards” 
ences to occupational or professional licensing __jin subsection (b). 
boards throughout the section and substituted 


§ 120-143. Procedure and criteria to be used in prepara- 
tion of assessment reports. 


(a) The Legislative Committee on New Licensing Plans shall conduct an 
evaluation of the need for each new licensing plan; provided, however, that 
the Committee, when evaluating the proposed licensing of an occupation or 
profession by an existing licensing body, shall evaluate only the occupation or 
profession to be licensed and shall not assess the need for the licensing of any 
other occupation or profession already regulated by the same licensing body. 

If a legislator or other person or organization is seeking to establish a new 
occupational or professional licensing board [licensing plan], that legislator or 
other person or organization shall have the burden of demonstrating to the 
Committee that the criteria listed in G.S. 120-140 are met, and shall furnish 
the Committee additional information to show: 

(1) That the unregulated practice of the occupation or profession may be 
hazardous to the public health, safety, or welfare; 

(2) The approximate number of people who would be regulated and the 
number of persons who are likely to utilize the services of the occupa- 
tion or profession; 

(3) That the occupational or professional group has an established code of 
ethics, a voluntary certification program, or other measures to ensure 
a minimum quality of service; 

(4) That other states have regulatory provisions similar to the one pro- 
posed; 

(5) Boy the public will benefit from regulation of the occupation or pro- 

ession; 

(6) How the occupation or profession will be regulated, including the 
qualifications and disciplinary procedures to be applied to practi- 
tioners; 

(7) The purpose of the proposed regulation and whether there has been 
any public support for licensure of the profession or occupation; 

(8) That no other licensing plan regulates similar or parallel functions; 

(9) That the educational requirements for licensure, if any, are fully jus- 
tified; and 

(10) Any other information the Committee considers relevant to the pro- 
posed regulatory plan. 

The Committee shall adopt an appropriate form for use by applicants. The 
form shall contain a list of questions to be completed by the person or organi- 
zation requesting the assessment report and a copy of this Article. 
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(b) In preparing an assessment report with respect to a legislative proposal 


to establish a new licensing plan the Committee shall consider, but shall not 


be limited to considering, the factors listed in subsection (a). The report shall 
analyze the effects of the new licensing plan and shall include the Commit- 


tee’s recommendation on whether the General Assembly should approve the 
new licensing plan. The Committee shall make specific findings in its report 


on each of the following: 


(1) Whether the unregulated practice of the profession or occupation can — 


substantially harm or endanger the public health, safety or welfare, 


and whether the potential for such harm is recognizable and not | 


remote or dependent upon tenuous argument; 


(2) Whether the profession or occupation possesses qualities that distin- | 


guish it from ordinary labor; 


(3) Whether practice of the profession or occupation requires specialized | 


skill or training; 


(4) Whether a substantial majority of the public has the knowledge or 


experience to evaluate the practitioner’s competence; and 
(5) Whether the public can be effectively protected by other means. 


(c) The Committee shall furnish a preliminary copy of the final assessment _ 
report to the requesting legislator at least 10 days before the final report is _ 
released. The requesting legislator shall have an opportunity to respond to the | 
Committee draft. The Committee shall consider all such responses in the | 


preparation of its final report. 


(d) If the Committee recommends against licensure, it may suggest alterna- — 
tive measures for regulation of the occupation or profession. (1983 (Reg. Sess., — 


1984), c. 1089, s. 1; 1985, c. 173, ss. 3, 4.) 


Editor’s Note. — “Licensing plan” has been 
bracketed in following “occupational or profes- 
sional licensing board” in the second para- 
graph of the introductory language of subsec- 
tion (a), pursuant to Session Laws 1985, c. 173, 
s. 3, which made similar changes throughout 
this section in references to occupational and 
professional licensing boards. 

Effect of Amendments. — The 1985 
amendment, effective May 10, 1985, substi- 


tuted “Legislative Committee on New Licens- }- 
ing Plans” for “Legislative Committee on New _ 
Licensing | 
Boards” near the beginning of the first sen- _ 
tence of subsection (a), added the proviso at the a! 
end of the first sentence of subsection (a), and | 


Occupational and _ Professional 


substituted reference to licensing plans for ref- 


erences to occupational and professional licens- _ 


ing boards throughout the section. 


§ 120-144. Hearings by Legislative Committee on New Li- 
censing Plans; final action by Committee. 


(a) Before submitting an assessment report the Committee may, in its dis- 
cretion, hold one or more public hearings in the legislative building. 


(b) 


When assessment reports involving the same or similar occupations or 


professions are pending before the Committee, the Committee may consider 
jointly any or all of the matters to be addressed by the reports. (1983 (Reg. 
Sess., 1984), c. 1089, s. 1; 1985, c. 1/3} sx85) 


Effect of Amendments. — The 1985 
amendment, effective May 10, 1985, substi- 
tuted “Legislative Committee on New Licens- 
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ing Plans” for “Legislative Committee on New 
Occupational and Professional Licensing 
Boards” in the catchline. 
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| § 120-145. Legislative Committee on New Licensing Plans. 


(a) The Legislative Committee on New Licensing Plans is created to consist 


| of a Chairman and eight members, four Senators appointed by the President 
| of the Senate, four members of the House of Representatives appointed by the 
| Speaker of the House and the Chairman to be appointed as provided herein. 

' The President of the Senate shall appoint a Senator to be Chairman of the 
‘Committee who shall serve until the convening of the General Assembly in 
~ 1985. 


(b) The Speaker of the House shall appoint a member of the House of Repre- 


/ sentatives as Chairman upon the convening of the General Assembly in 1985 


who shall serve until the organization of the General Assembly in 1987. 
Thereafter the President of the Senate and the Speaker of the House shall 


alternate the appointment of the Chairman to serve during each biennial 
| session of the General Assembly. The Chairman may vote only in the event of 
| atie vote. The members of the Committee shall likewise serve biennial terms. 
If the Office of Chairman or any member shall become vacant, the vacancy 


shall be filled for the unexpired term by the authority making the initial 
appointment. Five members shall constitute a quorum of the Committee. 

(c) The Chairman and members of the Committee, while serving on the 
business of the Committee, are performing legislative duties and are entitled 


| to the subsistence and travel allowances to which members of the General 
_ Assembly are entitled when performing legislative duties if and when autho- 


rized by the Legislative Services Commission, and may meet with such ap- 


' proval whenever there is a request for an assessment report. The Committee 
is authorized to use the facilities of the State legislative building and legisla- 


tive office building. Clerical and professional staff shall be provided by the 
Legislative Services Commission. (1983 (Reg. Sess., 1984), c. 1089, s. 1; 1985, 


Me. 173, s. 3.) 


Effect of Amendments. — The 1985 Occupational and Professional Licensing 


amendment, effective May 10, 1985, substi- Boards” in the catchline and in the first sen- 
| tuted “Legislative Committee on New Licens- tence of subsection (a). 
_ ing Plans” for “Legislative Committee on New : 


$$ 120-146 to 120-149: Reserved for future codification purposes. 


ARTICLE 19. 


Commission on Agriculture, Forestry, and Seafood 
Awareness. 


§ 120-150. Creation; appointment of members. 


There is created an Agriculture, Forestry, and Seafood Awareness Study 
Commission. Members of the Commission shall be citizens of North Carolina 
who are interested in the vitality of the agriculture, forestry, and seafood 
sectors of the State’s economy. Members shall be as follows: 

(1) Three appointed by the Governor; 

(2) Three appointed by the President of the Senate; 

(3) Three appointed by the Speaker of the House; 

(4) The chairman of the House Agriculture Committee; 
(5) The chairman of the Senate Agriculture Committee; 
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(6) The Commissioner of Agriculture or his designee; 
(7) A member of the Board of Agriculture designated by the chairman of 
the Board of Agriculture; ’ 
(8) The President of the North Carolina Farm Bureau Federation, Inc., or 
his designee; ; 
(9) The Master of the North Carolina State Grange or his designee; and 
(10) The Secretary of the Department of Natural Resources and Commu- 
nity Development. iT 
Members shall be appointed for two-year terms beginning October 1 of each 
odd-numbered year. The cochairmen of the Commission shall be the chairmen 
of the Senate and House Agriculture Committees respectively. (1985, c. 792, s. 
20.1.) 


Editor’s Note. — Session Laws 1985, c. 792, Session Laws 1985, c. 792, s. 21 makes this 
s. 1 provides that the act shall be known as_ Article effective upon ratification. The act was 
“The Independent Study Commissions and §§yatified J uly 18, 1985. 

Committees Act of 1985.” 


§ 120-151. Advisory Committee. 


Upon proper motion and by a vote of a majority of the members present, the 
Commission may appoint an Advisory Committee. Members of the Advisory 
Committee should be from the various organizations, commodity groups, asso- 
ciations, and councils representing agriculture, forestry, and seafood. The 
purpose of the Advisory Committee shall be to render technical advice and 
assistance to the Commission. The Advisory Committee shall consist of no 
more than 20 members plus a chairman who shall be appointed by the 
cochairmen of the Commission. (1985, c. 792, s. 20.1.) 


§ 120-152. Subsistence and travel expenses. 


The members of the Commission who are members of the General Assembly 
shall receive subsistence and travel allowances at the rate set forth in G.S. 
120-3.1. Members who are officials or employees of the State of North Caro- 
lina shall receive subsistence and travel allowances at the rate set forth in 
G.S. 138-6. All other members plus the Chairman of the Advisory Committee 
shall be paid the per diem allowances at the rates set forth in G.S. 138-5. 
Other members of the Advisory Committee shall serve on a voluntary basis 
and not receive subsistence and travel expenses. (1985, c. 792, s. 20.1.) 


§ 120-153. Facilities and staff. 


The Commission may hold its meetings in the State Legislative Building 
with the approval of the Legislative Services Commission. The Legislative 
Services Commission shall provide necessary professional and clerical assis- 
tance to the Commission. (1985, c. 792, s. 20.1.) 


§ 120-154. Duties. 


The Commission shall bring to the attention of the General Assembly the 
influence of agriculture, forestry, and seafood on the economy of the State, 
develop alternatives for increasing the public awareness of agriculture, for- 
estry, and seafood, study the present status of agriculture, forestry, and sea- 
food, identify problems limiting future growth and development of the indus- 
try, develop an awareness of the importance of science and technological de- 
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velopment to the future of agriculture, forestry, and seafood industries, and 
formulate plans for new State initiatives and support for agriculture, forestry, 
and seafood and for the expansion of opportunities in these sectors. 
— In conducting its study the Commission may hold public hearings and meet- 
ings across the State. 

The Commission shall report to the General Assembly at least one month 
prior to the first regular session of each General Assembly. (1985, c. 792, s. 
20.1.) 
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Chapter 121. 
Archives and History. 


Article 1. Sec. aie 
+s 121-5. Public records and archives. 
alae A Rdagh ge 121-6. Historical publications. 


Sec. 121-8. Historic preservation program. 


121-4. Powers and duties of the Department of 
Cultural Resources. 


ARTICLE 1. 


General Provisions. 


§ 121-1. Short title. 


Legal Periodicals. — For article, “Preser- Rights and Ideology,” see 11 N.C. Cent. L.J. 
vation Law 1976-1980: Faction, Property 276 (1980). 


§ 121-4. Powers and duties of the Department of Cultural 
Resources. 


The Department of Cultural Resources shall have the following powers and 
duties: 

(14) With the approval of the Historical Commission, to charge and col- 
lect fees not to exceed cost for photographs, photocopies of documents, 
microfilm and other microforms and other audio or visual reproduc- 
tions of public records or other documentary materials, objects, arti- 
facts, and research materials; and for the restoration and preserva- 
tion of documents and other materials important for archival or his- 
torical purposes. (Rev., ss. 4540, 4541; 1907, c. 714, s. 2; 1911, c. 211, 
s. 6; C.S., s. 6142; 1925, c. 275, s. 11; 1943, c. 237; 1945, c. 55; 1955, c. 
043, s. 1; 1957, c. 330, s. 1; 1959, c. 68, s. 1; 1971, c. 345, s. 3; 1973. c. 
476, s. 48; 1977, c. 464, s. 38; 1981, c. 721.) 


Only Part of Section Set Out. — As the Effect of Amendments. — The 1981 
rest of the section was not affected by the amendment added subdivision (14). 
amendment, it is not set out. 


§ 121-5. Public records and archives. 


(d) Preservation of Permanently Valuable Records. — Public records certi- 
fied by the Department of Cultural Resources as being of permanent value 
shall be preserved in the custody of the agency in which the records are 
normally kept or of the North Carolina State Archives. Any State, county, 
municipal, or other public official is hereby authorized and empowered to turn. 
over to the Department of Cultural Resources any State, county, municipal, or 
other public records no longer in current official use, and the Department of 
Cultural Resources is authorized in its discretion to accept such records, and 
having done so shall provide for their administration and preservation in the 
North Carolina State Archives. When such records have been thus surren-. 
dered, photocopies, microfilms, typescripts, or other copies of them shall be 
made and certified under seal of the Department, upon application of any 
person, which certification shall have the same force and effect as if made by. 
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the official or agency by which the records were transferred to the Department 
_of Cultural Resources; and the Department may charge reasonable fees for 
_ such copies. The Department may answer written inquiries for nonresidents 
_of North Carolina and for such service charge a search and handling fee not to 
exceed ten dollars ($10.00), the receipts from which fee shall be used to defray 
the cost of providing such service. (1907, c. 714, s. 5; C. S., s. 6145; 1939, c. 
249; 1943, c. 237; 1945, c. 55; 1953, c. 224; 1955, c. 543, s. 1; 1959, c. 1162; 
1973, c. 476, s. 48; 1979, c. 361; c. 801, s. 95; 1981, c. 406, ss. 1, 2.) 


Only Part of Section Set Out. — As the 1979 amendment (by Session Laws 1979, c. 
rest of the section was not affected by the 801) but expressly left the first 1979 amend- 
amendment, it is not set out. ment (by Session Laws 1979, c. 361) in effect, 

Prcclat Aimendmente n= thereby substituting a $10.00 fee for a $5.00 


The 1981 amendment repealed the second fee in the last sentence of subsection (d). 


§ 121-6. Historical publications. 


(c) It shall be the duty and the responsibility for the Department of Cul- 
tural Resources to edit and publish a second or new series of the most signifi- 
cant records of colonial North Carolina. From records which have been com- 
piled in the North Carolina State Archives concerning the colonial period of 
North Carolina, a selection of the most significant documents shall be made 
therefrom by a skilled and competent editor. The editor shall edit, according 
to acceptable scholarly standards, the selected materials which shall be pub- 
lished in documentary volumes not to exceed approximately 700 pages each in 
length until full and representative published colonial records of North Caro- 
lina shall have been achieved. The number of copies of each volume to be so 
printed shall be determined by the Department of Cultural Resources, and 
such determination shall be based on the number of copies the Department 
can reasonably expect to sell in a period of 10 years from the date of publica- 
tion. In any year during which the Department of Cultural Resources has 
completed a volume and has it ready for publication, the Department may 
include in its continuation budget for that year sufficient funds to pay the 
estimated costs of publishing the volume. In the event that the volume is not 
published during that year, the appropriation made, or any unencumbered 
balance, shall revert to the general fund. (1971, c. 480, s. 6; 1973, c. 476, s. 48; 
1979, c. 1010; 1981 (Reg. Sess., 1982), c. 1290.) 


Only Part of Section Set Out. — As the _ fective July 1, 1982, added the last two sen- 
rest of the section was not affected by the  tences in subsection (c). 
amendment, it is not set out. 

Effect of Amendments. — 

The 1981 (Reg. Sess., 1982) amendment, ef- 


§ 121-8. Historic preservation program. 


(g) Abandoned Cemeteries. — The Department of Cultural Resources is 
authorized to take appropriate measures to record and permanently preserve 
information of significant historical genealogical or archaeological value 
when, in the opinion of the Department, any such information located within 
an abandoned cemetery is in imminent danger of loss or destruction because 
of the condition or circumstances of the cemetery. The Department may ob- 
tain access to any abandoned cemetery for the purpose of recording and pre- 
serving information of significant historical, genealogical or archaeological 
value pursuant to Chapter 15, Article 4A of the General Statutes: Provided, 
that prior to the requesting of the administrative warrant, the Department 
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shall contact the affected landowners and request their consent for access to — 
their lands for the purpose of gathering such information. If consent is not 
granted, the Department shall give reasonable notice of the time, place and | 
before whom the administrative warrant will be requested so that the owner 
or owners may have an opportunity to be heard. Service of this notice may be 
in any manner prescribed by N.C.G.S. 1A-1 Rule 49). Any measures taken by 
the Department pursuant to this subsection shall be effected in such a manner 
as to cause as little inconvenience or disruption as possible to the owners of 
the land upon which the abandoned cemetery is located and of land necessary 
to obtain access to the cemetery. (1978, c. 476, s. 48; 1981, c. 215.) 


Only Part of Section Set Out. — As the Legal Periodicals. — 


rest of the section was not affected by the For article discussing legal issues of historic 
amendment, it is not set out. preservation for local governments in North 

Effect of Amendments. — The 1981 Carolina, see 17 Wake Forest L. Rev. 707 
amendment added subsection (g). (1981). 


§ 121-9. Historic properties. 


Legal Periodicals. — For article, “A Dec- For article discussing legal issues of historic | 
ade of Preservation and Preservation Law,” see preservation for local government in North 
11 N.C. Cent. L.J. 214 (1980). Carolina, see 17 Wake Forest L. Rev. 707 | 

(1981). 


§ 121-12. North Carolina Historical Commission. 


Legal Periodicals. — For article, “A Dec- 
ade of Preservation and Preservation Law,” see 
11 N.C. Cent. L.J. 214 (1980). 


ARTICLE 4. 


Conservation and Historic Preservation 
Agreements Act. 


§ 121-34. Short title. 


Legal Periodicals. — For an article enti- For an article entitled, “Preservation Law 
tled, “A Decade of Preservation and Preserva- 1976-1980: Faction, Property Rights and Ideol- 
tion Law,” see 11 N.C. Cent. L.J. 214 (1980). ogy,” see 11 N.C. Cent. L.J. 276 (1980) 

For an article entitled, “Reaffirmation of Lo- Rok aniarticle afititled: “The North Ghrolina 


eee panies Pay aly Historic Preservation and Conservation Agree- | 

L.J. 243 (1980). i ne ; ments Act: Assessment and Implications for | 
For an article entitled, “Revolving Funds: In Historic Preservation,” see 11 N.C. Cent. L.J. | 

the Vanguard of the Preservation Movement,” 362 (1980). 

see 11 N.C. Cent. L.J. 256 (1980). 


§ 121-35. Definitions. 


Legal Periodicals. — For an article enti- For an article entitled, “The North Carolina 
tled, “Preservation Law 1976-1980: Faction, Historic Preservation and Conservation Agree- 
Property Rights and Ideology,” see 11 N.C. ments Act: Assessment and Implications for 
Cent. L.J. 276 (1980). Historic Preservation,” see 11 N.C. Cent. LJ. 

362 (1980). 
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§ 121-36. Applicability. 


Legal Periodicals. — For an article enti- sessment and Implications for Historic Preser- 
tled, “The North Carolina Historic Preserva- vation,” see 11 N.C. Cent. L.J. 362 (1980). 
tion and Conservation Agreements Act: As- 


§ 121-40. Assessment of land or improvements subject to 
agreement. 


Legal Periodicals. — For an article enti- For an article entitled, “The North Carolina 
tled, “Preservation Law 1976-1980: Faction, Historic Preservation and Conservation Agree- 
Property Rights and Ideology,” see 11 N.C. ments Act: Assessment and Implications for 
Cent. L.J. 276 (1980). Historic Preservation,” see 11 N.C. Cent. L.J. 

362 (1980). 


~§ 121-41. Public recording of agreements. 


Legal Periodicals. — For an article enti- sessment and Implications for Historic Preser- 
_ tled, “The North Carolina Historic Preserva- vation,” see 11 N.C. Cent. L.J. 362 (1980). 
tion and Conservation Agreements Act: As- 
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Chapter 122. 
Hospitals for the Mentally Disordered. 


Article 1. 
Organization and Management. 


Sec. 

122-1. [Repealed.] 

122-1.1A, 122-1.2. [Repealed.] 
122-3, 122-4. [Repealed.] 
122-7 to 122-7.2. [Repealed.] 
122-8.1 to 122-8.2. [Repealed.] 
122-11.4. [Repealed.] 
122-11.6. [Repealed.] 

122-12 to 122-15. [Repealed.] 
122-16, 122-16.1. [Repealed.] 
122-19. [Repealed.] 

122-21 to 122-23. [Repealed.] 


Article 1A. 


Licensure of Facilities for the Mentally 
Ill, the Mentally Retarded and 
Substance Abusers. 


122-23.1 to 122-23.10. [Repealed.] 


Article 2. 
Officers and Employees. 


122-24, 122-24.1. [Repealed.] 
122-27, 122-28. [Repealed.] 
122-31. [Repealed.] 
122-33 to 122-35. [Repealed. ] 
Article 2B. 
Rehabilitation of Alcoholics. 


122-35.13 to 122-35.17. [Repealed.] 
Article 2D. 


Community Drug Abuse Programs. 
122-35.24 to 122-35.32. [Repealed. ] 


Article 2F. 


Area Mental Health, Mental Retarda- 
tion, and Substance Abuse 
(Alcohol and Drug Abuse) 

Programs. 


Part 1. Policy Statement; Definitions. 
122-35.35, 122-35.36. [Repealed. ] 
Part 2. Authorization of Area Mental 


Health, Mental Retardation, and 
Substance Abuse Services. 


122-35.37 to 122-35.41. [Repealed.] 
Part 3. Responsibilities of Area Mental 


Health, Mental Retardation, and 
Substance Abuse Authorities. 


122-35.42 to 122-35.52. [Repealed.] 


Part 4. Appropriations for Mental 
Health, Mental Retardation, and 
Substance Abuse Service 


Programs. 

Sec. 

122-35.53 to 122-35.57. [Repealed.] 
Article 3. 


Admission of Patients; General 
Provisions; Patients’ Rights. 


Part 1. Admission of Patients; 
General Provisions. 


122-36 to 122-43. [Repealed.] 
122-48 to 122-51. [Repealed.] 
122-53 to 122-55. [Repealed.] 


Part 2. Patients’ Rights. 
122-55.1 to 122-55.12. (See note) [Repealed.] 
Part 3. Rights of Minor Patients. 
122-55.18, 122-55.14. [Repealed.] 
Article 4. 
Voluntary Admission. 
122-56.1 to 122-56.10. [Repealed.] 
Article 5A. 
Involuntary Commitment. 
122-58.1 to 122-58.27. [Repealed.] 
Article 7B. 
Public Intoxication. 
122-65.10 to 122-65.13. [Repealed.] 
Article 9. 
Centers for Mentally Retarded. 
122-69 to 122-71.3. [Repealed.] 
Article 9A. 
Mentally Retarded Services Funds. 
122-71.4 to 122-71.6. [Repealed.] 
Article 10. 


Private Hospitals for the 
Mentally Disordered. 


122-72 to 122-74. [Repealed.] 
122-81 to 122-82. [Repealed.] 


Article 11. 


Mentally Ill Criminals. 
122-85, 122-85.1. [Repealed.] 
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Article 12. 
John Umstead Hospital. 


' Sec. 


122-92 to 122-98. [Repealed. ] 


Article 12A. 


Facilities for Treatment and Education 
of Emotionally Disturbed Children. 


122-98.1, 122-98.2. [Repealed.] 
Article 12B. 


Black Mountain Center, Alcohol Reha- 
bilitation Center, and Juvenile 
Evaluation Center Joint 
Security Force. 


122-98.3. (See note) [Repealed.] 


MENTALLY DISORDERED 


§ 122-1 


Article 13. 
Interstate Compact on Mental Health. 


Sec. 
122-99 to 122-104. [Repealed.] 


Article 15. 


Studies and Programs on Alcoholism. 
122-109. [Repealed.] 
122-112 to 122-119. [Repealed.] 
Article 16. 


North Carolina Alcoholism Research 
Authority. 


122-120 to 122-122. [Repealed.] 


ARTICLE 1. 


Organization and Management. 


1986. 


Editor’s Note. — As to comparable sections 
of repealed Chapter 122 and new Chapter 
122C, see the table at the end of Chapter 122C. 

Session Laws 1985, c. 589, s. 64 provides that 


_ prosecutions for offenses occurring before the 
_ effective date of the act (January 1, 1986) are 


not abated or affected by the act, and that the 


_ statutes that would be applicable but for the 


act remain applicable to those prosecutions. 

Session Laws 1985, c. 589, s. 63(g) provides 
that any person serving as a guardian under 
the authority of former § 122-24.1 shall con- 
tinue to serve as guardian notwithstanding the 
repeal of that section. 

Session Laws 1985, c. 589, s. 63(f) provides 
that if any appeal under §§ 122-35.41, 
122-35.50, or 122-35.52 is pending on the effec- 
tive date of the act (January 1, 1986), it shall 
be governed by the law and rules in effect at 
the time of the appeal, and that if any appeal 
was allowable under one of those sections, but 
was not taken before the effective date of the 
act, it shall be governed by § 122C-145. 

Session Laws 1985, c. 589, s. 63(c) provides: 

“Where any right enumerated in GS. 
122-55.2(b) or G.S. 122-55.14(b) has been re- 
stricted under G.S. 122-55.2(d) or GS. 
122-55.14(c), and the period of restriction had 
not expired before January 1, 1986, then such 
limitation shall, unless otherwise terminated, 
remain effective for the shorter of: 

“(1) the period for which it was stated to be 
effective; or 

“(2) seven days after December 31, 1985.” 
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§ 122-1: Repealed by Sesion Laws 1985, c. 589, s. 1, effective January 1, 


Session Laws 1985, c. 589, s. 63(k) provides 
that substance abusers committed as outpa- 
tients pursuant to § 122-58.7A:1 or § 122-58.8 
prior to the effective date of the act (January 1, 
1986) shall not be subject to the provisions of 
§§ 122C-290 through 122C-293 and that if ap- 
propriate, new involuntary commitment pro- 
ceedings may be instituted regarding such in- 
dividuals pursuant to §§ 122C-281 through 
122C-289. 

Session Laws 1985, c. 589, s. 63(n) provides 
that any ordinance, rule, or regulation made 
under § 122-95 and in effect on December 31, 
1985, shall continue in effect until amended, 
modified, or repealed by the Secretary of 
Human Resources under § 122C-403. 

Session Laws 1985, c. 589, s. 63(d) provides: 
“Because this act becomes effective at the 
middle of a fiscal year, the Secretary may 
adopt rules to implement G.S. 122C-147 for fis- 
cal year 1985-86 to cover the transition be- 
tween G.S. 122-35.53 and G.S. 122C-147.” 

Session Laws 1985, c. 589, s. 66 makes this 
Chapter effective January 1, 1986. Section 66 
provides further that rules to implement the 
act which are authorized to be adopted by the 
act or which are otherwise authorized to be 
adopted by law may be adopted at any time 
after ratification of the act, but shall not be- 
come effective before January 1, 1986. The act 
was ratified July 4, 1985. 

Session Laws 1985, c. 589, s. 65 is a sever- 
ability clause. 


§9129-1.1A 1985 CUMULATIVE SUPPLEMENT § 122-16.1} 


| 
§§ 122-1.1A, 122-1.2: Repealed by Session Laws 1985, c. 589, s. 1, effec. | 
tive January 1, 1986. 


Editor’s Note. — Repealed § 122-1.1A was Repealed § 122-1.2 was amended by Session 
derived from Session Laws 1981, c. 51, s. 3. Laws1981,c.51,s. 3. 


§§ 122-3, 122-4: Repealed by Session Laws 1985, c. 589, s. 1, effective | 
January 1, 1986. 


Editor’s Note. — Repealed §§ 122-3 and 
122-4 were amended by Session Laws 1981, c. 
b1,8..3. 


§§ 122-7 to 122-7.2: Repealed by Session Laws 1985, c. 589, s. 1, effec- | 
tive January 1, 1986. | 
Editor’s Note. — Repealed § 122-7.1 was  pealed § 122-7.2 was amended by Session | 


amended by Session Laws 1981, c. 51, s. 3; Laws 1981,c. 51,8. 3. 
1981, c. 412, s. 4; and 1983, c. 383, s. 9. Re- 


§§ 122-8.1, 122-8.2: Repealed by Session Laws 1985, c. 589, s. 1, effective 
January 1, 1986. 


Editor’s Note. — Repealed § 122-8.1 was 1983, c. 491; 1983, c. 638, s. 22; and 1983, c. 
amended by Session Laws 1983, c. 383, s. 10; 864,s. 4. 


§ 122-11.4: Repealed by Session Laws 1985, c. 589, s. 1, effective January 
1, 1986. 


§ 122-11.6: Repealed by Session Laws 1985, c. 589, s. 1, effective January 
1, 1986. 


§§ 122-12 to 122-15: Repealed by Session Laws 1985, c. 589, s. 1, effec- 
tive January 1, 1986. 


Editor’s Note. — Repealed §§ 122-12 and 
122-13 were amended by Session Laws 1981, c. 
51 58:3, 


§§ 122-16, 122-16.1: Repealed by Session Laws 1981, c. 614, s. 4, effec- 
tive July 1, 1981. | 


Cross References. — As to regulations pro- Editor’s Note. — Repealed § 122-16 was 
mulgated by the Secretary of Human Re- amended by Session Laws 1981, c. 635, s. 4. | 
sources concerning the deportment of persons Repealed § 122-16.1 was amended by Session | 
and the use of motor vehicles at State institu- [Laws 1981, c. 51,s. 3. | 
tions, see §§ 143-116.6 and 143-116.7. 
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§ 122-19: Repealed by Session Laws 1985, c. 589, s. 1, effective January 1, 
1986. 


‘§§ 122-21 to 122-23: Repealed by Session Laws 1985, c. 589, s. 1, effec- 
tive January 1, 1986. 


ARTICLE 1A. 
Licensure of Facilities for the Mentally Ill, the Mentally 
Retarded and Substance Abusers. 
§§ 122-23.1 to 122-23.10: Repealed by Session Laws 1985, c. 589, s. 1, 
effective January 1, 1986. 
Editor’s Note. — Repealed 8§ 122-23.1 to 1984), c. 1110, s. 4. Repealed § 122-23.3 was 
122-23.10 were derived from Session Laws amended by Session Laws 1983 (Reg. Sess., 


1983, c. 718, s. 1. Repealed § 122-23.2 was 1984) ¢.1110,s. 5. 
amended by Session Laws 1983 (Reg. Sess., 


ARTICLE 2. 
Officers and Employees. 
§§ 122-24, 122-24.1: Repealed by Session Laws 1985, c. 589, s. 1, effec- 
tive January 1, 1986. 


__ Editor’s Note. — Session Laws 1985, c. 589, § 122-24.1 shall continue to serve as guardian 
s. 63(g) provides that any person serving as a notwithstanding the repeal of that section. 
guardian under the authority of former 


§§ 122-27, 122-28: Repealed by Session Laws 1985, c. 589, s. 1, effective 
January 1, 1986. 


Editor’s Note. — Repealed § 122-27 was 
amended by Session Laws 1983, c. 548. 


§ 122-31: Repealed by Session Laws 1985, c. 589, s. 1, effective January 1, 
1986. 


— §§ 122-33 to 122-35: Repealed by Session Laws 1985, c. 589, s. 1, effec- 
| tive January 1, 1986. 


Editor’s Note. — Repealed § 122-33 was 
amended by Session Laws 1981, c. 635, s. 5. 
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§ 122-35.41 


ARTICLE 2B. 
Rehabilitation of Alcoholics. 


§§ 122-35.13 to 122-35.17: Repealed by Session Laws 1985, c. 589, s. 1, 
effective January 1, 1986. 


ARTICLE 2D. 


Community Drug Abuse Programs. 


§§ 122-35.24 to 122-35.32: Repealed by Session Laws 1985, c. 589, s. 1, 
effective January 1, 1986. 


Editor’s Note. — Repealed § 122-35.26 was 
amended by Session Laws 1981, c. 51, s. 3. 


ARTICLE 2F. 


Area Mental Health, Mental Retardation, and Substance 
Abuse (Alcohol and Drug Abuse) Programs. 


Part 1. Policy Statement; Definitions. 


§§ 122-35.35, 122-35.36: Repealed by Session Laws 1985, c. 589, s. 1, 
effective January 1, 1986. 


Editor’s Note. — Repealed § 122-35.35 was 
amended by Session Laws 1983, c. 383, s. 1. 
Repealed § 122-35.36 was amended by Session 


Laws 1981, c. 51, ss. 3, 4; 1981, c. 539, s. 1;. 
1983, c. 280; 1983, c. 383, s. 2. 


Part 2. Authorization of Area Mental 
Health, Mental Retardation, 
and Substance Abuse 
Services. 


§§ 122-35.37 to 122-35.41: Repealed by Session Laws 1985, c. 589, s. 1, 
effective January 1, 1986. 


Editor’s Note. — Session Laws 1985, c. 589, 
s. 63(f) provides that if any appeal under 
§§ 122-35.41, 122-35.50, or 122-35.52 is pend- 
ing on the effective date of the act (January 1, 
1986), it shall be governed by the law and rules 
in effect at the time of the appeal, and that if 
any appeal was allowable under one of those 
sections, but was not taken before the effective 
date of the act, it shall be governed by 
§ 122C-145. 


Repealed §§ 122-35.37 and 122-35.39 were 
amended by Session Laws 1981, c. 51, s. 3. Re- 
pealed § 122-35.40 was amended by Session 
Laws 1981, c. 52; 1983, c. 6. Repealed 
§§ 122-35.40B and 122-35.40C were derived 
from Session Laws 1981, c. 539, s. 2. Repealed 
§ 122-35.40D was derived from Session Laws 
1981, c. 539, s. 4. Repealed § 122-35.41 was 
amended by Session Laws 1981, c. 51, s. 3; 
1981 76"614.8.7. 
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§ 122-55 


Part 3. Responsibilities of Area Mental Health, Mental 
Retardation, and Substance Abuse Authorities. 


§§ 122-35.42 to 122-35.52: Repealed by Session Laws 1985, c. 589, s. 1, 
effective January 1, 1986. 


Editor’s Note. — Session Laws 1985, c. 589, 
s. 63(f) provides that if any appeal under 
§§ 122-35.41, 122-35.50, or 122-35.52 is pend- 
ing on the effective date of the act (January 1, 
1986), it shall be governed by the law and rules 
in effect at the time of the appeal, and that if 
any appeal was allowable under one of those 
sections, but was not taken before the effective 
date of the act, it shall be governed by 
§ 122C-145. 


Repealed § 122-35.43 was amended by Ses- 
sion Laws 1981, c. 51, s. 3; 1983, c. 383, s. 3. 
Repealed § 122-35.45 was amended by Session 
Laws 1981, c. 51, s. 3. Repealed § 122-35.45A 
was derived from Session Laws 1983, c. 281. 
Repealed § 122-35.49 was amended by Session 
Laws 1981, c. 51, s. 3; 1981, c. 539, ss. 3, 4. 
Repealed § 122-35.50 was amended by Session 
Laws 1981, c. 51, s. 3. Repealed §§ 122-35.51 
and 122-35.52 were amended by Session Laws 
1981, c: 61's. 371983, c 718, 5. 3. 


Part 4. Appropriations for Mental Health, Mental 
Retardation, and Substance Abuse 
Service Programs. 


§§ 122-35.53 to 122-35.57: Repealed by Session Laws 1985, c. 589, s. 1, 
effective January 1, 1986. 


Editor’s Note. — Session Laws 1985, c. 589, 
s. 63(d) provides: “Because this act becomes ef- 
fective at the middle of a fiscal year, the Secre- 
tary may adopt rules to implement GS. 
122C-147 for fiscal year 1985-86 to cover the 
transition between G.S. 122-35.53 and GS. 
122C-147.” 


Repealed § 122-35.53 was amended by Ses- 
sion Laws 1981, c. 51, s. 3; 1983, cc. 5, 25, 402. 
Repealed § 122-35.57 was amended by Session 
Laws 1981, c. 51,8. 3. 


ARTICLE 3. 


Admission of Patients; General Provisions; Patients’ Rights. 


Part 1. Admission of Patients; General Provisions. 


§§ 122-36 to 122-43: Repealed by Session Laws 1985, c. 589, s. 1, effec- 


tive January 1, 1986. 


Editor’s Note. — Repealed § 122-39 was 
amended by Session Laws 1981, c. 51, s. 3. 


§§ 122-48 to 122-51: Repealed by Session Laws 1985, c. 589, s. 1, effec- 


tive January 1, 1986. 


§§ 122-53 to 122-55: Repealed by Session Laws 1985, c. 589, s. 1, effec- 


tive January 1, 1986. 
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§ 122-58.27 


Part 2. Patients’ Rights. 


§§ 122-55.1 to 122-55.12 (See note): Repealed by Session Laws 
1985, c. 589, s. 1, effective January 1, 1986. 


Editor’s Note. — Session Laws 1985, c. 589, 
Ss. 63(c) provides: 

“Where any right enumerated in GS. 
122-55.2(b) or G.S. 122-55.14(b) has been re- 
stricted under G.S. 122-55.2(d) or GS. 
122-55.14(c), and the period of restriction had 
not expired before January 1, 1986, then such 
limitation shall, unless otherwise terminated, 
remain effective for the shorter of: 


“(1) the period for which it was stated to be 
effective; or 

“(2) seven days after December 31, 1985.” 

Repealed § 122-55.6 was amended by Ses- 
sion Laws 1981, c. 328, ss. 1, 2. Repealed 
§ 122-55.8 was derived from Session Laws 
1981, c. 1012, and was amended by Session 
Laws 1985, c. 99, effective April 16, 1985, 
which rewrote the section. 


Part 3. Rights of Minor Patients. 


§§ 122-55.13, 122-55.14: Repealed by Session Laws 1985, c. 589, s. 1, 
effective January 1, 1986. 


Editor’s Note. — Session Laws 1985, c. 589, 
s. 63(c) provides: 

“Where any right enumerated in GS. 
122-55.2(b) or G.S. 122-55.14(b) has been re- 
stricted under G.S. 122-55.2(d) or GS. 
122-55.14(c), and the period of restriction had 


not expired before January 1, 1986, then such 
limitation shall, unless otherwise terminated, 
remain effective for the shorter of: 

“(1) the period for which it was stated to be 
effective; or ‘ 

“(2) seven days after December 31, 1985.” 


ARTICLE 4. 


Voluntary Admission. 


§§ 122-56.1 to 122-56.10: Repealed by Session Laws 1985, c. 589, s. 1, 
effective January 1, 1986. 


Editor’s Note. — Repealed § 122-56.3 was 
amended by Session Laws 1983, c. 383, s. 4. 
Repealed § 122-56.5 was amended by Session 


Laws 1983, c. 302, s. 1. Repealed § 122-56.7 
was amended by Session Laws 1983, c. 889, ss. 
Pee. 


ARTICLE 5A. 


Involuntary Commitment. 


§§ 122-58.1 to 122-58.27: Repealed by Session Laws 1985, c. 589, s. 1, 
effective January 1, 1986. 


Editor’s Note. — Session Laws 1985, c. 589, 
s. 63(k) provides that substance abusers com- 
mitted as outpatients pursuant to § 122- 
58.7A:1 or § 122-58.8 prior to the effective date 
of the act (January 1, 1986) shall not be subject 
to the provisions of §§ 122C-290 through 
122C-293 and that if appropriate, new involun- 
tary commitment proceedings may be insti- 


tuted regarding such individuals pursuant to 
§§ 122C-281 through 122C-289. 

Repealed § 122-58.1 was amended by Ses- 
sion Laws 1983, c. 638, s. 1; 1983, c. 864, s. 4. 
Repealed § 122-58.2 was amended by Session 
Laws 1983, c. 638, s. 2; 1983, c. 864, s. 4. Re- 
pealed § 122-58.3 was amended by Session 
Laws 1983, c. 383, s. 5; 1983, c. 638, ss. 3-5; 
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§ 122-65.10 


1983, c. 864, s. 4. Repealed § 122-58.4 was 
amended by Session Laws 1983, c. 380, ss. 4, 
10; 1983, c. 638, ss. 6, 7, 25.1; 1983, c. 864, s. 4. 
Repealed § 122-58.5 was amended by Session 


Laws 1983, c. 638, s. 8; 1983, c. 864, s. 4. Re- 


pealed § 122-58.6 was amended by Session 
Laws 19838, c. 380, s. 5; 1983, c. 638, ss. 9, 10; 
1983, c. 864, s. 4. Repealed § 122-58.6A was 


_ derived from Session Laws 1983, c. 638, s. 11. 


Repealed § 122-58.7 was amended by Session 
Laws 1983, c. 380, s. 6; 1983, c. 638, s. 12; 1983, 
c. 864, s. 4. Repealed § 122-58.7A was 
amended by Session Laws 1981, c. 537, s. 6; 
1983, c. 380, s. 7. Repealed § 122-58.7A:1 was 
derived from Session Laws 1983, c. 638, s. 13. 
Repealed § 122-58.8 was amended by Session 
Laws 1981, c. 537, s. 1; 19838, c. 380, s. 8; 1983, 
c. 638, s. 14; 1983, c. 864, s. 4. Repealed 
§ 122-58.8A was derived from Session Laws 
1983, c. 638, s. 15. Repealed § 122-58.10A was 
derived from Session Laws 1983, c. 638, s. 16. 


HOSPITALS FOR THE MENTALLY DISORDERED 


§ 122-71.6 


Repealed § 122-58.10B was derived from Ses- 
sion Laws 1983, c. 638, s. 17. Repealed 
§ 122-58.11 was amended by Session Laws 
1981, c. 537, ss. 2-4; 1983, c. 638, ss. 18, 19; 
1983, c. 864, s. 4. Repealed § 122-58.11A was 
derived from Session Laws 1983, c. 638, s. 20. 
Repealed § 122-58.12 was amended by Session 
Laws 1983, c. 275, ss. 1, 2. Repealed 
§ 122-58.13 was amended by Session Laws 
1981, c. 537, s. 5; 1983, c. 383, s. 6; 1983, c. 638, 
s. 21; 1983, c. 864, s. 4. Repealed § 122-58.14 
was amended by Session Laws 1983, c. 138, ss. 
1, 2. Repealed § 122-58.20 was amended by 
Session Laws 1983, c. 380, s. 9. Repealed 
§ 122-58.21 was amended by Session Laws 
1981, c. 442. Repealed § 122-58.22 was 
amended by Session Laws 1981, c. 412, s. 4; 
1981, c. 519, ss. 3, 4; 1981, c. 747, s. 66. Re- 
pealed § 122-58.27 was derived from Session 
Laws 1981, c. 936, s. 1. 


ARTICLE 7B. 


Public Intoxication. 


§§ 122-65.10 to 122-65.13: Repealed by Session Laws 1985, c. 589, s. 1, 
effective January 1, 1986. 


Editor’s Note. — Repealed § 122-65.11 was 
amended by Session Laws 1981, c. 519, s. 5. 


ARTICLE 9. 
Centers for Mentally Retarded. 


§§ 122-69 to 122-71.3: Repealed by Session Laws 1985, c. 589, s. 1, ef- 


fective January 1, 1986. 


Editor’s Note. — Repealed § 122-69 was 
amended by Session Laws 1981, c. 51, s. 3. Re- 
pealed § 122-70 was amended by Session Laws 


1981, c. 51, s. 3; 1983, c. 383, s. 7. Repealed 
§ 122-71.1 was amended by Session Laws 
1983, c. 383, s. 8. 


ARTICLE 9A. 
Mentally Retarded Services Funds. 


§§ 122-71.4 to 122-71.6: Repealed by Session Laws 1985, c. 589, s. 1, 
effective January 1, 1986. 
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ARTICLE 10. 
Private Hospitals for the Mentally Disordered. 
§§ 122-72 to 122-74: Repealed by Session Laws 1985, c. 589, s. 1, effec- 
tive January 1, 1986. 
Editor’s Note. — Repealed § 122-72 was 


amended by Session Laws 1981, c. 51, s. 3; 
1983, c. 718, s. 4. 


§§ 122-81 to 122-82: Repealed by Session Laws 1985, ch. 589, s. 1, effec- 
tive January 1, 1986. 


ARTICLE 11. 
Mentally Ill Criminals. 


§§ 122-85, 122-85.1: Repealed by Session Laws 1985, c. 589, s. 1, effec- 
tive January 1, 1986. 


ARTICLE 12. 
John Umstead Hospital. 


§§ 122-92 to 122-98: Repealed by Session Laws 1985, c. 589, s. 1, effec- 
tive January 1, 1986. 


Editor’s Note. — Session Laws 1985, c. 589, Repealed § 122-96 was amended by Session 
8. 63(n) provides that any ordinance, rule, or Laws 1981, c. 614, s. 6. Repealed § 122-98 was | 
regulation made under § 122-95 and in effect amended by Session Laws 1981, c. 491, s. 1; 
on December 31, 1985, shall continue in effect 1981, c. 964, s. 19: 1981, c. 1127. s. 49: 1983. c. | 
until amended, modified, or repealed by the 761. s 165° ee ahi Nag Se aie 
Secretary of Human’ Resources under a 
§ 122C-403. 


ARTICLE 12A. 
Facilities for Treatment and Education of 
Emotionally Disturbed Children. 
§§ 122-98.1, 122-98.2: Repealed by Session Laws 1985, c. 589, s. 1, effec- | 
tive January 1, 1986. 


Editor’s Note. — Repealed § 122-98.2 was 
derived from Session Laws 1981, c. 77. 
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ARTICLE 12B. 


Black Mountain Center, Alcohol Rehabilitation Center, 
and Juvenile Evaluation Center Joint Security Force. 


‘§ 122-98.3 (See note): Repealed by Session Laws 1985, c. 589, s. 1, ef- 
fective January 1, 1986. 


Editor’s Note. — Repealed § 122-98.3 was subsection (a) and added the last two sentences 
derived from Session Laws 1983 (Reg. Sess., of subsection (a), and by Session Laws 1985, c. 
1984), c. 1116, s. 30, and was amended by Ses- 408, s. 4, effective July 4, 1985, which added 
sion Laws 1985, c. 408, s. 2, effective July 1, subsection (b). 

1985, which designated the first paragraph as 


ARTICLE 13. 


Interstate Compact on Mental Health. 


§§ 122-99 to 122-104: Repealed by Session Laws 1985, c. 589, s. 1, effec- 
tive January 1, 1986. 


ARTICLE 15. 


Studies and Programs on Alcoholism. 


§ 122-109: Repealed by Session Laws 1985, c. 589, s. 1, effective January 1, 
1986. 


§§ 122-112 to 122-119: Repealed by Session Laws 1985, c. 589, s. 1, 
effective January 1, 1986. 


ARTICLE 16. 
North Carolina Alcoholism Research Authority. 


§§ 122-120 to 122-122: Repealed by Session Laws 1985, c. 589, s. 1, 
effective January 1, 1986. 
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§ 122A-3 


Chapter 122A. 
North Carolina Housing Finance Agency. 


§ 122A-1 

Sec. 

122A-3. Definitions. 

122A-4. North Carolina Housing Finance 
Agency. 


122A-5. General powers. 

122A-5.5. Rehabilitation Loan Authority. 

122A-5.6. Terms and conditions of loans to and 
by mortgage lenders. 


§ 122A-1. Short title. 


Legal Periodicals. — 
For survey of 1982 law relating to constitu- 
tional law, see 61 N.C.L. Rev. 1052 (1983). 


CASE 


Construction Beneficial to Entire Build- 
ing Industry. — Unquestionably, when con- 
struction of residential housing is made possi- 
ble by the North Carolina Housing Finance 


§ 122A-3. Definitions. 


The following words and terms, unless the context clearly indicates a differ- 


Sec. 

122A-5.7. Homeownership Assistance Fund 
authorized; authority. 

122A-8. Bonds and notes. 

122A-8.1. Powers of the State Treasurer. 

122A-16. Oversight by committees of General 
Assembly; annual reports. 


NOTES 


Agency’s assistance, all persons in the building © 


industry benefit. In re Denial of Approval to _ 
Issue Hous. Bonds, 307 N.C. 52, 296 S.E.2d 281 | 


(1982). 


ent meaning, shall have the following respective meanings: 


(8) “Mortgage” or “mortgage loan” means a mortgage loan for residential | 
housing, including, without limitation, a mortgage loan to finance, | 
either temporarily or permanently, the construction, rehabilitation, — 
improvement, or acquisition and rehabilitation or improvement of — 
residential housing and a mortgage loan insured or guaranteed by | 

or an instrumentality thereof or for which there is | 

a commitment by the United States or an instrumentality thereof to 


the United States 


insure such a mortgage; 


(17) “Rehabilitation” means the renovation or improvement of residen- | 

tial housing by the owner of said residential housing. (1969, c. 1235, | 
ss. 3-6, 8-14, 16, 17; 1975, c. 19, s. 42; 1977, c. 1083, | 
s. 2; 1979, 2nd Sess., c. 1238, s. 15°1981,.c. 344, 3.1; 


s. 3; 1973, c. 1296, 


Only Part of Section Set Out. — As the 
rest of the section was not affected by the 
amendments, it is not set out. 

Effect of Amendments. — 


The 1981 amendment added subdivision 


(17). 


1983, c. 148, s. 1.) 


The 1983 amendment, effective April 7, 
1983, substituted “rehabilitation, improve- 
ment, or acquisition and rehabilitation or im- 
provement” for “rehabilitation or improve- 
ment” preceding “of residential housing” in 
subdivision (8). 


CASE NOTES 


Applied in In re Denial of Approval to Issue 
Hous. Bonds, 307 N.C. 52, 296 S.E.2d 281 
(1982). 
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§ 122A-4. North Carolina Housing Finance Agency. 


(a) There is hereby created a body politic and corporate to be known as 
“North Carolina Housing Finance Agency” which shall be constituted a public 


agency and an instrumentality of the State for the performance of essential 


public functions. 

(b) The Agency shall be governed by a board of directors composed of 13 
members. The directors of the Agency shall be residents of the State and shall 
not hold other public office. 

(c) The General Assembly shall appoint eight directors, four upon the rec- 
ommendation of the Speaker of the House of Representatives (at least one of 
whom shall have had experience with a mortgage-servicing institution and 
one of whom shall be experienced as a licensed real estate broker), and four 
upon the recommendation of the President of the Senate (at least one of whom 
shall be experienced with a savings and loan institution and one of whom 
shall be experienced in home building). Appointments by the General Assem- 
bly shall be made in accordance with G.S. 120-121, and vacancies in those 
appointments shall be filled in accordance with G.S. 120-122. Notwithstand- 
ing any other provision of law, the terms of the four noncategorical appoint- 
ments by the General Assembly shall expire on June 30, 1983. Subsequent 
noncategorical appointments shall be for terms of two years each. The terms 
of the initial categorical appointees by the General Assembly upon the recom- 
mendation of the Speaker shall expire on June 30, 1983; the terms of subse- 
quent appointees shall be two years. The term of one of the initial categorical 
appointees by the General Assembly upon the recommendation of the Presi- 
dent of the Senate shall expire on June 30, 1983, and the other on June 30, 
1985; the terms of subsequent appointees shall be four years. 

(d) The Governor shall appoint four of the directors of the Agency; one of 
such appointees shall be experienced in community planning, one shall be 
experienced in subsidized housing management, one shall be experienced as a 
specialist in public housing policy, and one shall be experienced in the manu- 
factured housing industry. The four appointees of the Governor shall be ap- 
pointed for staggered four-year terms, two being appointed initially for three 
years and two for four years, and shall continue in office until their successors 
are duly appointed and qualified. Any person appointed to fill a vacancy shall 
serve only for the unexpired term. 

(e) Any member of the board of directors shall be eligible for reappoint- 
ment. The 12 members of the board shall then elect a thirteenth mami ber to 
the board by simple majority vote. Each member of the board of directors may 
be removed by the Governor for misfeasance, malfeasance or neglect of duty 
after reasonable notice and a public hearing, unless the same are in writing 
expressly waived. Each member of the board of directors before entering upon 
his duties shall take an oath of office to administer the duties of his office 
faithfully and impartially, and a record of such oath shall be filed in the office 
of the Secretary of State. 

(f) The Governor shall designate from among the members of the Board a 
chairman and a vice-chairman. The terms of the chairman and vice-chairman 
shall extend to the earlier of either two years or the date of expiration of their 
then current terms as members of the Board of Directors of the Agency. The 
Agency shall exercise all of its prescribed statutory powers independently of 
any principal State Department except as described in this Chapter. The 
Executive Director of the Agency shall ba appointed by the Board of Directors, 
subject to approval by the Governor. All staff and employees of the Agency 
shall be appointed by the Executive Director, subject to approval by the Board 
of Directors; shall be eligible for participation in the State Employees’ Retire- 
ment System; and shall be exempt from the provisions of the State Personnel 
Act; provided, however, that the Executive Director shall, on or before Janu- 
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ary 15 of each year, subject to the approval of the Board of Directors, desig- 
nate those employees of the Agency which are employed in secretarial, cleri- 
cal or administrative positions. All employees other than the Executive Direc- | 
tor shall be compensated in accordance with the salary schedules adopted — 
pursuant to the State Personnel Act. The salary of the Executive Director 
shall be fixed by the General Assembly in the Current Operations Appropria- 
tions Act. The salary of the Executive Director and all staff and employees of | 
the Agency shall not be subject to any limitations imposed pursuant to any 
salary schedule adopted pursuant to the terms of the State Personnel Act. The | 
Board of Directors shall, subject to the approval of the Governor, elect and — 
prescribe the duties of such other officers as it shall deem necessary or advis- — 
able, and the General Assembly shall fix the compensation of such officers in — 
the Budget Appropriation Act. The books and records of the Agency shall be | 
maintained by the Agency and shall be subject to periodic review and audit by © 
the State. | 

No part of the revenues or assets of the Agency shall inure to the benefit of 
or be distributable to its members or officers or other private persons. The 
members of the Agency shall receive no compensation for their services but 
shall be entitled to receive, from funds of the Agency, for attendance at meet- 
ings of the Agency or any committee thereof and for other services for the 
Agency reimbursement for such actual expenses as may be incurred for travel 
and subsistence in the performance of official duties and such per diem as is 
allowed by law for members of other State boards, commissions and commit- 
tees. 

The Executive Director shall administer, manage and direct the affairs and 
business of the Agency, subject to the policies, control and direction of the 
members of the Agency Board of Directors. The Secretary of the Agency shall 
keep a record of the proceedings of the Agency and shall be custodian of all 
books, documents and papers filed with the Agency, the minute book or jour- 
nal of the Agency and its official seal. He shall have authority to cause copies 
to be made of all minutes and other records and documents of the Agency and 
to give certificates under the official seal of the Agency to the effect that such 
copies are true copies, and all persons dealing with the Agency may rely upon 
such certificates. Seven members of the Board of Directors of the Agency shall 
constitute a quorum and the affirmative vote of a majority of the members 
present at a meeting of the Board of Directors duly called and held shall be 
necessary for any action taken by the Board of Directors of the Agency, except 
adjournment; provided, however, that the Board of Directors may appoint an 
executive committee to act in behalf of said Board during the period between 
regular meetings of said Board, and said committee shall have full power to 
act upon the vote of a majority of its members. No vacancy in the membership 
of the Agency shall impair the rights of a quorum to exercise all the rights 
and to perform all the duties of the Agency. (1969, c. 1235, s. 4; 1973, c. 476, s. 
128; c. 1262, ss. 51, 86; c. 1296, ss. 18-20; 1975, c. 19, s. 43; 1977, c..673,.8.4:-c, 
771, s. 4; 1981, c. 895, s. 2; 1981 (Reg. Sess., 1982), c. 1191, s. 32; 1983, c. 148, 
s. 4; c. 717, ss. 36-37; 1985, c. 479, s. 222.) 


Cross References. — For state personnel 
system, see Chapter 126. 

Editor’s Note. — Session Laws 1983, c. 717, 
s. 1, provides: “This act may be cited as the 
Separation of Powers Act of 1983.” 

Session Laws 1985, c. 479, s. 1.1, provides 
that the act shall be known as “The Current 
Operations Appropriations Act of 1985.” 


Session Laws 1985, c. 479, s. 230 is a sever- 
ability clause. 

Effect of Amendments. — The 1981 
amendment substituted “13” for “14” in the 
second sentence, deleted the former third sen- 
tence, which read: “One member shall be the 
Secretary of the Department of Natural Re- 
sources and Community Development serving 
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ex officio,” substituted “12” for “13” and 
“thirteenth” for “fourteenth” in the eleventh 


_sentence, and substituted the last eight sen- 
'_tences of the first paragraph for the former last 
three sentences of the first paragraph, which 


read: “The Agency shall be placed within the 
Department of Natural Resources and Commu- 
nity Development; provided, however, that the 


approval of the Secretary of Natural Resources 


and Community Development shall not be re- 
quired for the exercise by the Agency of any of 
the powers granted by this Chapter. The Board 
of Directors shall, subject to the approval of the 
Secretary of the Department of Natural Re- 
sources and Community Development, elect 
and appoint and prescribe the duties of such 
other officers as it shall deem necessary or ad- 
visable, and the Advisory Budget Commission 
shall fix the compensation of such officers. All 
personnel employed by the Agency shall be 
subject to the State Personnel Act and the 
books and records of the Agency shall be sub- 
ject to audit by the State.” 

The 1981 (Reg. Sess., 1982) amendment (the 
Separation of Powers Act of 1982) substituted 
present subsections (a) through (e) for the for- 
mer first 13 sentences of the former first para- 
graph. The balance of the former first para- 
graph has been designated as subsection (f). 

Session Laws 1981 (Reg. Sess., 1982), c. 
1191, s. 33, provides that nothing in s. 32 of the 
act, which amended this section, shall be con- 
strued as affecting the terms of office or requir- 
ing reappointment of the four directors of the 
Housing Finance Agency appointed by the 
Governor and serving on June 17, 1982, the 
effective date thereof. 

The first 1983 amendment, effective April 7, 
1983, deleted the former third sentence of sub- 
section (f), which read “The Secretary of Natu- 
ral Resources and Community Development or 
his designee shall serve as secretary of the 
Board.” 

The second 1983 amendment, effective July 
11, 1983, rewrote the eighth sentence of the 
first paragraph of subsection (f), which read 
“The Board of Directors shall set the salary of 


CASE 


Stated in In re Denial of Approval to Issue 
Hous. Bonds, 307 N.C. 52, 296 S.E.2d 281 
(1982). 


§ 122A-5. General powers. 


NORTH CAROLINA HOUSING FINANCE AGENCY 


§ 122A-5 


the Executive Director and all other staff and 
employees of the Agency his positions are not 
designated as secretarial, clerical or adminis- 
trative, subject to prior approval by the Advi- 
sory Budget Commission,” substituted “other 
than the Executive Director” for “designated 
as secretarial, clerical, or administrative” in 
the seventh sentence of subsection (f), and sub- 
stituted “the General Assembly shall fix the 
compensation of such officers in the Budget 
Appropriation Act” for “The Advisory Budget 
Commission shall fix the compensation of such 
officers” at the end of the tenth sentence of 
subsection (f). 

The 1985 amendment by c. 479, s. 222, effec- 
tive July 1, 1985, rewrote the seventh sentence 
of subsection (f), which formerly read “The sal- 
ary of the Executive Director shall be fixed by 
the Governor after consultation with the Advi- 
sory Budget Commission.” 

State Government Reorganization. — 

Session Laws 1981, c. 895, s. 1, provides: The 
North Carolina Housing Finance Agency is 
transferred to the Office of State Budget and 
Management; this transfer shall be neither a 
Type I nor Type II transfer as defined by G.S. 
143A-6; the purpose of this transfer is to per- 
mit the board of directors of the North Caro- 
lina Housing Finance Agency to exercise the 
powers granted to the agency by Chapter 122A 
of the General Statutes and all management 
functions of the agency, as defined by G.S. 
143A-6(c), independently of the direction, su- 
pervision or control of the Office of State Bud- 
get and Management; provided, however, that 
the agency shall be subject to the management 
functions of reporting and budgeting, as de- 
fined by G.S. 143A-6 to the extent that the 
agency shall submit its budgets and reported 
expenditures to the Office of State Budget and 
Management in accordance with the provisions 
of the Executive Budget Act and shall receive 
any monies appropriated to the agency by the 
General Assembly through appropriations to 
the Office of State Budget and Management 
which are designated for use by the agency. 


NOTES 


The Agency shall have all of the powers necessary or convenient to carry 
out and effectuate the purposes and provisions of this Chapter, including, but 
without limiting the generality of the foregoing, the power: 

(4a) To make loans to mortgage lenders on terms and conditions requir- 
ing the proceeds thereof to be used by such mortgage lenders to origi- 
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nate new mortgage loans to (i) sponsors of residential] housing for 
persons and families of lower income and persons and families of 
moderate income and (ii) persons and families of lower income and 
persons and families of moderate income for residential housing. The 
loans to mortgage lenders and the loans to be made by such mortgage 
lenders shall be made on such applicable terms and conditions as are | 
set forth in rules and regulations of the Agency; Provided, however, | 
that loans shall be made by such mortgage lenders only upon the ) 
determination by the Agency that such financing is not otherwise 
available, wholly or in part, from private lenders upon reasonably | 
equivalent terms and conditions. | 
(18) To establish and maintain an office for the transaction of its business | 
in the City of Raleigh and at such place or places as the board of | 
directors deems advisable or necessary in carrying out the purposes | 
of this Chapter; provided, however, that the Agency shall comply | 


with the provisions of Articles 6 and 7 of Chapter 146 of the General 
Statutes governing the acquisition of office space; 


(1969, c. 1235, s. 5; 1973, c. 1296, 


ss. 21-24, 27, 29, 35, 36, 40-43; 1975, c. 


616, ss. 1, 2; 1981, c. 895, s. 3; 1983, c. 148, s. 2.) 


Only Part of Section Set Out. — As the 
rest of the section was not affected by the 
amendment, it is not set out. 

Effect of Amendments. — The 1981 
amendment substituted the present provisions 
of subdivision (18) for the former provisions, 


which read: “To maintain an office in the City 
of Raleigh and at such other place or places as 
it may determine.” 

The 1983 amendment, effective April 7, 
1983, added subdivision (4a). 


CASE NOTES 


Applied in In re Denial of Approval to Issue 
Hous. Bonds, 307 N.C. 52, 296 S.E.2d 281 
(1982). 


§ 122A-5.4. Housing for persons and families of moderate 


income. 


CASE NOTES 


This section was enacted for a public 
purpose, and is, therefore, a valid exercise of 
the State’s power to tax under the N.C. Const., 
Art. V, § 2. In re Denial of Approval to Issue 
Hous. Bonds, 307 N.C. 52, 296 S.E.2d 281 
(1982). 

The reason and justification for the Agency’s 
existence, is to make available decent, safe and 
sanitary housing to persons and families of 
lower income who cannot otherwise obtain 
such housing accommodations. In expanding 
the Agency’s power to help those with moder- 


ate incomes, the legislature is acting with the 
same public purpose in mind. In re Denial of 
Approval to Issue Hous. Bonds, 307 N.C. 52, 
296 S.E.2d 281 (1982). 

In enacting this section the legislature has 
appropriately responded to the changing condi- 
tions in the residential housing market, and 
the benefits flowing from this section are bene- 
fits for the common good of all the people of the 
State. In re Denial of Approval to Issue Hous. 
Bonds, 307 N.C. 52, 296 S.E.2d 281 (1982). 
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§ 122A-5.5. Rehabilitation Loan Authority. 


(a) In order to effectuate the authority of the Agency to participate in com- 
mitments to purchase and to purchase mortgage loans for the rehabilitation of 
existing residential housing the Agency is hereby empowered to adopt, modify 
or repeal rules and regulations governing the making or participation in the 


-making of mortgage loans and the purchase or participation in commitments 
for the purchase of mortgage loans for the rehabilitation of existing residen- 


tial housing. 
(b) The rules and regulations of the Agency adopted pursuant to this sec- 


tion shall provide at a minimum that: 


(1) Rehabilitation mortgage loans shall be for the purpose of owner-fi- 
nanced improvements to or renovation of residential housing; 

(2) Requirements for eligibility for rehabilitation mortgage loans shall be 
consistent with all applicable federal laws and regulations governing 
bonds for rehabilitation mortgage loans in order to insure that such 
bonds are exempt from taxation. (1981, c. 344, s. 2.) 


-§ 122A-5.6. Terms and conditions of loans to and by mort- 


gage lenders. 


(a) The Agency shall from time to time adopt, modify, amend or repeal 


| rules and regulations governing the making of loans to mortgage lenders and 
the application of the proceeds thereof. These rules and regulations shall be 
. designed to effectuate the general purposes of this Chapter and the following 
| specific objectives: (i) the construction and rehabilitation of decent, safe and 
| sanitary residential housing available to persons and families of lower income 
and persons and families of moderate income at prices or rentals that they can 
afford; (ii) the encouragement of private enterprise and investment to sponsor, 
| build and rehabilitate residential housing for persons and families of lower 
| income and persons and families of moderate income; and (iii) the restriction 
_ of the financial return and benefit to the mortgage lenders from such loans to 


an amount that is necessary to induce their participation and that is not 
excessive as determined by prevailing market conditions. 

(b) Notwithstanding any other provision of this section, the interest rate or 
rates and other terms of the loans to mortgage lenders made from the proceeds 
of any issue of bonds of the Agency shall provide that the amounts received by 
the Agency in repayment of the loans and interest thereon shall be at least 
sufficient to assure the payment of the principal of and the interest on the 
bonds as they become due. 

(c) The Agency shall enter into a written agreement with each mortgage 
lender that shall require as a condition of each loan to such mortgage lender 
that the mortgage lender shall originate new mortgage loans within a reason- 
able period of time as determined by the Agency’s rules and regulations and 
that such new mortgage loans shall have such stated maturities as deter- 
mined by the Agency’s rules and regulations. 

(d) The loans to mortgage lenders shall be general obligations of the respec- 
tive mortgage lenders owing them. The Agency shall require that such loans 
shall be additionally secured as to payment of both principal and interest by a 
pledge and lien upon collateral security. The collateral security itself shall be 
in such amount as the Agency determines will assure the payment of the 
principal of and the interest on the bonds as they become due. Collateral 
security shall be deemed to be sufficient if the principal of and the interest on 
the collateral security, when due, will be sufficient to pay the principal of and 
the interest on the bonds. The collateral security shall consist of any of the 
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following items: (i) direct obligations of, or obligations guaranteed by, the 
State or the United States of America; (ii) bonds, debentures, notes or other 
evidences of indebtedness, satisfactory to the Agency, issued by any of the 
following federal agencies: Bank for Cooperatives, Federal Intermediate 
Credit Bank, Federal Home Loan Bank System, Export-Import Bank of Wash- 
ington, Federal Land Banks, the Federal National Mortgage Association or 
the Government National Mortgage Association; (iii) direct obligations of or 
obligations guaranteed by the State; (iv) mortgages insured or guaranteed by 
the United States of America or an instrumentality of it as to payment of 
principal and interest; (v) any other mortgages secured by real estate on 
which there is located a residential structure, the collateral value of which 
shall be determined by the regulations issued from time to time by the 
Agency; (vi) obligations of Federal Home Loan Banks; (vii) certificates of 
deposit of banks or trust companies, including the trustee, organized under 
the laws of the United States or any state, which have a combined capital and 
surplus of at least fifteen million dollars ($15,000,000); (viii) Bankers Accep- 
tances; and (ix) commercial paper that has been classified for rating purposes 
by Dun & Bradstreet, Inc., as Prime-1 or by Standard & Poor’s Corp. as A-1. 

(e) The Agency may require as a condition of any loan to a mortgage lender 
such representations and warranties that it determines to be necessary to 
secure such loans and to carry out the purposes of this section. (1983, c. 148, s. 


Editor’s Note. — Session Laws 1983, c. 148, 
s. 5, makes this section effective upon ratifica- 
tion. The act was ratified April 7, 1983. 


§ 122A-5.7. Homeownership Assistance Fund authorized; 
authority. 


The North Carolina Housing Finance Agency is authorized to establish a 
Homeownership Assistance Fund (hereinafter referred to as “the Fund”) to 
assist families of low and moderate income in the purchase of affordable resi- 
dential housing. To achieve this purpose, the Agency may use the Fund to 
provide additional security for eligible loans, to subsidize down payments, 
principal payments and interest payments, and to provide any type of mort- 
gage assistance the Agency deems necessary. The Fund shall operate as a 
revolving fund. The Agency shall adopt rules for the operation and use of the 
Fund. These funds shall be used for people who otherwise would be unable to 
receive subsidized loans from the Housing Finance Agency. (1983, c. 923, s. 
203.) 


Editor’s Note. — Session Laws 1983, c. 923, 
s. 267, makes this section effective upon ratifi- 
cation. The act was ratified J uly 22, 1983. 


§ 122A-8. Bonds and notes. 


($50,000,000) bonds shall be issued prior to June 30, 1971. The Agency also is 
hereby authorized to provide for the issuance, at one time or from time to time 
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of (i) bond anticipation notes in anticipation of the issuance of such bonds and 


(ii) construction loan notes to finance the making or purchase of mortgage 


loans to sponsors of residential housing for the construction, rehabilitation or 
improvement of residential housing; provided, however, that the total amount 
of bonds, bond anticipation notes and construction loan notes outstanding at 
any one time shall not exceed one billion five hundred million dollars 
($1,500,000,000) excluding therefrom any bond anticipation notes for the pay- 
ment of which bonds shall have been issued. The principal of and the interest 
on such bonds or notes shall be payable solely from the funds herein provided 
for such payment. Any such notes may be made payable from the proceeds of 
bonds or renewal notes or, in the event bond or renewal note proceeds are not 
available, such notes may be paid from any available revenues or assets of the 
Agency. The bonds or notes of each issue shall be dated and may be made 
redeemable before maturity at the option of the Agency at such price or prices 
and under such terms and conditions as may be determined by the Agency. 
Any such bonds or notes shall bear interest at such rate or rates as may be 
determined by the Local Government Commission of North Carolina with the 


_ approval of the Agency. Notes shall mature at such time or times not exceed- 


ing 10 years from their date or dates and bonds shall mature at such time or 
times not exceeding 43 years from their date or dates, as may be determined 
by the Agency. The Agency shall determine the form and manner of execution 
of the bonds or notes, including any interest coupons to be attached thereto, 
and shall fix the denomination or denominations and the place or places of 
payment of principal and interest, which may be any bank or trust company 
within or without the State. In case any officer whose signature or a facsimile 
of whose signature shall appear on any bonds or notes or coupons attached 
thereto shall cease to be such officer before the delivery thereof, such signa- 
ture or such facsimile shall nevertheless be valid and sufficient for all pur- 
poses the same as if he had remained in office until such delivery. The Agency 
may also provide for the authentication of the bonds or notes by a trustee or 
fiscal agent. The bonds or notes may be issued in coupon or in registered form, 
or both, as the Agency may determine, and provision may be made for the 
registration of any coupon bonds or notes as to principal alone and also as to 
both principal and interest, and for the reconversion into coupon bonds or 
notes of any bonds or notes registered as to both principal and interest, and for 
the interchange of registered and coupon bonds or notes. Upon the filing with 
the Local Government Commission of North Carolina of a resolution of the 
Agency requesting that its bonds and notes be sold, such bonds or notes may 
be sold in such manner, either at public or private sale, and for such price as 
said Commission shall determine to be for the best interest of the Agency and 
best effectuate the purposes of this Chapter provided that such sale shall be 
approved by the Agency. 

The proceeds of any bonds or notes shall be used solely for the purposes for 
which issued and shall be disbursed in such manner and under such restric- 
tions, if any, as the Agency may provide in the resolution authorizing the 
issuance of such bonds or notes or in the trust agreement hereinafter men- 
tioned securing the same. 

Prior to the preparation of definitive bonds, the Agency may, under like 
restrictions, issue interim receipts or temporary bonds, with or without cou- 
pons, exchangeable for definitive bonds when such bonds shall have been 
executed and are available for delivery. The Agency may also provide for the 
replacement of any bonds or notes which shall become multilated or shall be 
destroyed or lost. 

Bonds or notes may be issued under the provisions of this Chapter without 
obtaining, except as otherwise expressly provided in this Chapter, the consent 
of any department, division, commission, board, body, bureau or agency of the 


113 


§ 122A-8.1 1985 CUMULATIVE SUPPLEMENT § 122A-8.1 
State, and without any other proceedings or the happening of any conditions 
or things other than those proceedings, conditions or things which are specifi- 
cally required by this Chapter and the provisions of the resolution authorizing 
the issuance of such bonds or notes or the trust agreement securing the same. 


(1969, c. 1235, s. 8; 1973, c. 1296, s. 48; 1979, c. 844; 1979, 2nd Sess., c. 1238, s. 


2; 1981, c. 343; 1983 (Reg. Sess., 1984), c. 1062, s. 2; 1985, c. 769, s. 2.) 


Effect of Amendments. — 

The 1981 amendment substituted “43 years” 
for “40 years” in the seventh sentence of the 
first paragraph. 

The 1983 (Reg. Sess., 1984) amendment, ef- 
fective July 1, 1984, substituted “eight hun- 
dred fifty million dollars ($850,000,000)” for 


($750,000,000)” in two places in the first para- 
graph. 

The 1985 amendment, effective July 16, 
1985, substituted “one billion five-hundred 
million dollars ($1,500,000,000)” for “eight 
hundred fifty million dollars ($850,000,000)” in 
two places in the first paragraph. 


“seven hundred fifty million dollars 
CASE NOTES 


Applied in In re Denial of Approval to Issue 
Hous. Bonds, 307 N.C. 52, 296 S.E.2d 281 
(1982). 


§ 122A-8.1. Powers of the State Treasurer. 


Notwithstanding any other provisions of this act, the State Treasurer shall 
have the exclusive power to issue bonds and notes authorized under the act 
upon request of the Agency and with the approval of the Local Government 
Commission. 

The State Treasurer in his sole discretion shall determine the interest rates, 
maturities, and other terms and conditions of the bonds and notes authorized 
by this act. 

The North Carolina Housing Finance Agency shall determine when a bond 
issue is indicated. The Agency shall cooperate with the State Treasurer in 
structuring any bond issue in general, and also in soliciting proposals from 
financial consultants, underwriters, and bond attorneys. 

The State Treasurer shall have the exclusive power. to employ and desig- 
nate the financial consultants, underwriters, and bond attorneys to be associ- 
ated with the bond issue; provided, at least annually, the Treasurer shall seek 
the written recommendations of the Housing Finance Agency; and, subse- 
quent to each bond issue, the Treasurer shall conduct a formal performance 
evaluation of the financial consultants, underwriters and bond attorneys 
which shall be open to public inspection. 

The Director of the Budget after consultation with the Advisory Budget 
Commission shall provide to the State Treasurer the funds necessary to defray 
the costs incurred in performing the fiscal functions reserved to the Treasurer 
under this act from the funds allocated to the Agency pursuant to the 1975 
Session Laws. 

Nothing in this act is intended to abrogate or diminish the inherent power 
of the State Treasurer to negotiate the terms and conditions of the bonds and 
notes, and to issue the bonds and notes authorized by General Statutes Chap- 
ter 122A. (1977, c. 673, s. 5; 1983, c. 717, s. 38; 1985, c. 723, s. 5.) 


Editor’s Note. — Session Laws LOSa G JET. 
s. 1, provides: “This act may be cited as the 
Separation of Powers Act of 1983.” 

Effect of Amendments. — The 1983 


amendment, effective July 11, 1983, substi- 
tuted “Director of the Budget after consulta- 
tion with the Advisory Budget Commission” 
for “Advisory Budget Commission” in the next- 
to-last paragraph. 
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The 1985 amendment, effective July 12, at least annually” at the end of the fourth 
1985, added the language beginning “provided, paragraph. 


§ 122A-16. Oversight by committees of General Assembly; 
| annual reports. 


The Finance Committee of the House of Representatives and the Finance 
Committee of the Senate shall exercise continuing oversight of the Agency in 
order to assure that the Agency is effectively fulfilling its statutory purpose; 
provided, however, that nothing in this Chapter shall be construed as re- 
quired by the Agency to receive legislative approval for the exercise of any of 
the powers granted by this Chapter. The Agency shall, promptly following the 
close of each fiscal year, submit an annual report of its activities for the 
preceding year to the Governor, the Office of State Budget and Management, 
State Auditor, the aforementioned committees of the General Assembly, the 
Advisory Budget Commission and the Local Government Commission. Each 
such report shall set forth a complete operating and financial statement of the 
Agency during such year. The Agency shall cause an audit of its books and 
accounts to be made at least once in each year by an independent certified 
public accountant and the cost thereof may be paid from any available moneys 
of the Agency. The Agency shall on January 1 and July 1 of each year submit 
a written report of its activities to the Joint Legislative Commission on Gov- 
ernmental Operations. The Agency shall also at the end of each fiscal year 
submit a written report of its budget expenditures by line item to the Joint 


_ Legislative Commission on Governmental Operations. (1969, c. 1235, s. 16; 


1973, c. 1296, s. 56; 1977, c. 673, s. 3; c. 771, s. 4; 1981, c. 895, s. 4; 1981 (Reg. 
Sess., 1982), c. 1191, s. 34; 1983 (Reg. Sess., 1984), c. 1034, s. 134.) 


Editor’s Note. — Session Laws 1983 (Reg. The 1981 (Reg. Sess., 1982) amendment (the 
Sess., 1984), c. 1034, s. 256 is a severability Separation of Powers Act of 1982) added the 
clause. last sentence. 

Effect of Amendments. — The 1981 The 1983 (Reg. Sess., 1984) amendment, ef- 


amendment, in the second sentence, substi- . 
Set phelonice oistate Budget.and Manage: fective July 1, 1984, added the last sentence. 


ment” for “Secretary of the Department of Nat- 
ural Resources and Community Development.” 
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Chapter 122B. 
North Carolina Agricultural Facilities Finance Act. 
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of project loans by agency. 
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§ 122B-1. Short title. 


This Chapter shall be known, and may be cited, as the “Agricultural Facili- 
ties Finance Act.” (1983, c. 789, s. 1.) 


Sec. 


122B-13. 
122B-14. 
122B-15. 
122B-16. 
122B-17. 
122B-18. 
122B-19. 
122B-20. 
122B-21. 


122B-22. 
122B-23. 
122B-24. 
122B-25. 
122B-26. 
122B-27. 
122B-28. 
122B-29. 


Credit of State not pledged. 

Bonds and notes. 

Powers of the State Treasurer. 

Trust agreement or resolution. 

Revenues; pledges of revenues. 

Trust funds. 

Remedies. 

Investment securities. 

Bonds or notes eligible for invest- 
ment. 

Refunding bonds or notes. 

Annual report. 

Officers not liable. 

Conflict of interest. 

Additional method. 

Liberal construction. 

Inconsistent laws inapplicable. 

Provisions severable. 


Editor’s Note. — Session Laws 1983, c. 789, 
s. 3, provides: “Effective Date. This Chapter 
shall become effective upon certification by the 
State Board of Elections that an amendment to 
the North Carolina Constitution authorizing 
the enactment of general laws dealing with 
transactions of the type contemplated by this 


Chapter has been approved by the people of the 
State.” The amendment was adopted by vote of 
the people at the election held May 8, 1984, | 
and the amendment was certified to the Secre- 
tary of State by the State Board of Elections on 
Nov. 27, 1984. See N.C. Const., Art. V, § 11. 


§ 122B-2. Legislative findings. 


It is hereby declared that for the benefit of the people of the State of North 
Carolina, the increase in their commerce, welfare and prosperity and the 
improvement of their health and living conditions it is essential that action be 
taken to finance the construction, acquisition and development of agricultural 
facilities; that it is essential for agricultural facilities within the State to be 
able to construct and renovate facilities in order to accomplish the purposes of 
this Chapter; and that it is the purpose of this Chapter to provide a measure of 
assistance to agricultural facilities to provide the necessary financing for such 
development to accomplish the purposes of this Chapter, all to the public 
benefit and good, to the extent and in the same manner provided herein. 
CLO SdGeleO ade.) 
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§ 122B-3. Definitions. 


As used or referred to in this Chapter, the following words and terms shall 
have the following meanings, unless the context clearly indicates otherwise: 
(1) “Agency” means the North Carolina Agricultural Facilities Finance 
Agency created by this Chapter, or, should said agency be abolished 
or otherwise divested of its functions under this Chapter, the public 
body succeeding it in its principal functions, or upon which are con- 
ferred by law the rights, powers and duties given by this Chapter to 

the agency. 

(2) “Agricultural facility” means: 

All real property constituting farms; or 

b All real property of farmer-owned cooperatives used for the pro- 

cessing of agricultural products; or 
c. All structures, fixtures, machinery, equipment and personal prop- 
erty attached or to be attached to such real property as set forth 
in aor b or used in connection therewith and all improvements or 
alterations thereon. In the case of farmer-owned cooperatives, 
such structures, fixtures, machinery, equipment, and personal 
roperty must be used for the processing of agricultural products. 

(3) “Bonds” or “notes” means the bonds or bond anticipation notes, re- 
spectively, authorized to be issued by the agency under this Chapter, 
including refunding bonds. 

(4) “Borrower” means any party to a loan agreement except the agency. 

(5) “Cost,” as applied to any project or any portion thereof financed under 
the provisions of this Ohepter. means all or any part of the cost of 
acquisition, construction, reconstruction, alteration, and enlarge- 
ment of a project, including all lands, structures, fixtures, machinery 
or equipment, real or personal property, rights, rights- of-way, fran- 
chises, easements and interests acquired or used for or in connection 
with a project, the cost of demolishing or removing any buildings or 
structures on land so acquired, including the cost of acquiring any 
lands to which such buildings or structures may be moved, the cost of 
all machinery and equipment, financing charges, interest during con- 
struction, the cost of consulting and legal services, the cost of admin- 
istrative and other expenses related or incident to the construction or 
acquisition of a project and the financing of the construction or acqui- 
sition thereof, including reasonable provision for working capital and 
a reserve for debt service. 

(6) “Lender” means any bank or trust company, savings bank, national 
banking association, savings and loan association, or building and 
loan association, life insurance company, mortgage banking com- 
pany, the Federal government and any other financial institution 
authorized to transact business in the State and making project 


oans. 

(7) “Loan agreement” means an agreement providing for the agency, or a 
lender with which the agency has contracted, to loan the proceeds 
from the issuance of bonds or notes pursuant to this Chapter to one or 
more borrowers to be used to pay the costs of an agricultural facility 
and providing for the repayment of such loan. 

(8) “Project” means real property and all buildings, structures, improve- 
ments, additions, alterations, extensions, enlargements thereto or 
other facilities for the use primarily as an agricultural facility and 
other structures or facilities related thereto or required, useful or 
convenient therefor, or any combination of the foregoing, and shall 
also include site preparation, landscaping, furniture, machinery, 
equipment, personal property and all other items necessary or conve- 
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nient for the operation of an agricultural facility in the manner for 
which its use is intended. 

(9) “Project loan” means the lending of proceeds from the issuance of 
bonds or notes pursuant to this Chapter by one or more lenders to one 
or more borrowers to be used to pay the costs of a project. 

(10) “State” means the State of North Carolina. (1983, c. 789, s. 1.) | 


§ 122B-4. Agricultural Facilities Finance Agency. 


There is hereby created a body politic and corporate to be known as the 
“North Carolina Agricultural Facilities Finance Agency” which shall be con- | 
stituted a public agency and an instrumentality of the State for the perfor- 
mance of essential public functions. All powers, rights and duties conferred by 
this Chapter or other provisions of law upon the agency shall be exercised by 
the board of directors of the agency, hereinafter referred to as the board. 


(1983, c. 789, s. 1.) 


§ 122B-5. Board of directors; membership; terms; chair- 
man and vice-chairman; expenses; record of 
proceedings; quorum. 


(a) The board shall consist of the State Treasurer and the Commissioner of 
Agriculture, both of whom shall serve ex officio and five additional members, 
three of whom shall be appointed by the Governor. The General Assembly 
upon the recommendation of the President of the Senate shall appoint one 
member and upon the recommendation of the Speaker of the House of Repre- 
sentatives shall appoint one additional member. The five additional members 
of the board shall be residents of the State, shall not hold other public office 
and shall be engaged in agriculture, agribusiness or agricultural financing. 
The five appointive members of the board shall be appointed for staggered 
terms, the two members appointed by the General Assembly being appointed 
initially for one year, and the Governor’s appointees being appointed initially 
one for two years, one for three years and one for four years, as designated by 
the Governor, and each member of the board shall continue in office until his 
successor shall be duly appointed by the appropriate appointing authority and 
qualified, except that any person appointed to fill a vacancy shall serve only 
for the unexpired term. The members appointed by the Governor shall be 
appointed for four-year terms after the original appointments and the mem- 
bers appointed by the General Assembly shall be appointed for two-year terms 
after the original Sree nna The subsequent appointments made by the 
General Assembly shall be made for two-year terms to begin July 1, 1985, and 
biennially thereafter. The appointments made by the Governor shall expire on 
June 30 of each year in which they are to expire, and subsequent appoint- 
ments made by the Governor shall be made for terms to begin on July 1 of 
each year in which a term expires. Any member of the board shall be eligible 
for reappointment. Each appointive member of the board may be removed by 
the esa pa: appointing authority for misfeasance, malfeasance or neglect 
of duty after reasonable notice and a public hearing, unless the same are in 
writing expressly waived. Each appointive member of the board shall before 
entering upon his duties take an oath of office to administer the duties of his 
office faithfully and impartially and a record of such oath shall be filed in the 
office of the Secretary of State. The Governor shall designate from among the 
members of the board a chairman and a vice-chairman. The terms of the 
chairman and vice-chairman shall extend to the earlier of either two years or 
the date of expiration of their then current terms as members of the board. 
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The board shall elect and appoint and prescribe the duties of a secretary- 
treasurer and such other officers as it shall deem necessary or advisable, 
which officers need not be members of the board. 

: (b) No part of the revenues or assets of the agency shall inure to the benefit 

_of or be distributable to its members or officers or other private persons. The 
members of the board shall receive no compensation for their services but 
shall be entitled to receive, for attendance at meetings of the agency or any 
committee thereof and for other services for the agency, reimbursement for 
such actual expenses as may be incurred for travel and subsistence in the 
performance of official duties and such per diem as is allowed by law for 
members of other State boards, commissions and committees. 

(c) The secretary-treasurer of the agency shall keep a record of the proceed- 
ings of the agency and shall be custodian of all books, documents and papers 
filed with the agency, the minute book or journal of the agency and its official 
seal. The secretary-treasurer shall have authority to cause copies to be made 
of all minutes and other records and documents of the agency and to give 
certificates under the official seal of the agency to the effect that such copies 
| are true copies, and all persons dealing with the agency may rely upon such 
| certificates. | 

(d) Four members of the board shall constitute a quorum and the affirma- 
tive vote of a majority of the members present at a meeting of the board duly 


| called and held shall be necessary for any action taken by the board; Provided, 


however, that the board may appoint an executive committee to act on behalf 
of the board during the period between regular meetings of the board, and 
' gaid committee shall have full power to act upon the vote of a majority of its 
members. No vacancy in the membership of the agency shall impair the rights 
of a quorum to exercise all the rights and to perform all the duties of the 
agency. 

(e) The agency shall be contained within the Department of Agriculture as 
if it had been transferred to that department by a Type II transfer as defined 
 inG.S. 143A-6(b). (1983, c. 789, s. 1; 1985, c. 583, s. 2.) 


Effect of Amendments. — The 1985 the present sixth and seventh sentences of sub- 
amendment, effective July 3, 1985, inserted section (a). 


§ 122B-6. General powers. 


The agency shall have all of the powers necessary or convenient to carry out 
and effectuate the purposes and provisions of this Chapter, including, but 
without limiting the generality of the foregoing, the power: 

(1) To make and execute contracts, agreements and other instruments 
necessary or incidental to the exercise of its powers and duties under 
this Chapter; 

(2) To participate with lenders in the making of project loans; Provided, 
however, that such project loans shall be made only upon the deter- 
mination by the agency that loans are not otherwise available from 
private lenders upon reasonably equivalent terms and conditions; 
Provided further that no such project loan shall be made in an 
amount greater then five hundred thousand dollars ($500,000) with 
respect to any individual or two million dollars ($2,000,000) with 
respect to any farmer-owned cooperative; Provided further that the 
total amount of indebtedness with regards to project loans to any 
individual in his individual capacity and as a member of a farmer- 
owned cooperative shall not exceed five hundred thousand dollars 
($500,000) at any one time; 
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(3) To collect and pay reasonable fees and charges in connection with the 
making of, purchasing and servicing project loans, notes, bonds or 
other evidence of indebtedness; 

(4) To acquire on a temporary basis real property, or an interest therein, 
in its own name, by purchase, transfer or foreclosure, where such © 
acquisition is necessary or appropriate to protect any project loan in 
which the agency has an interest and to sell, transfer and convey any 
such proprty to a buyer and, in the event such sale, transfer or con- 
veyance cannot be effected with reasonable promptness or at a rea- 
sonable price, to rent or lease such property pending such sale, trans- 
fer or conveyance; ' 

(5) To purchase or participate in the pureneee and enter into commit- 
ments by itself or with others for the purchase of project loans made 
by lenders to any borrower when the agency has given its approval 
prior to the initial making of the project loan; Provided, however, 
that any such purchase shall be made only upon the determination 
by the agency that the project loans were, at the time initial agency 
approval was given, not otherwise available, wholly or in part, from 
private lenders upon reasonably equivalent terms and conditions; 

(6) To consent, whenever it deems necessary or desirable in the fulfill- 
ment of its corporate purposes, to the modification of the rate of 
interest, time of payment of any installment of principal or interest, 
or any other terms of any project loan, contract or agreement of any 
kind to which the agency is a party; 

(7) To borrow money as herein provided to carry out and effectuate its 
corporate purposes and to issue in evidence thereof its bonds and © 
notes; ! 

(8) To include in any borrowing such amounts as may be deemed neces- 
sary by the agency to pay financing charges, interest on its bonds for 
a period not exceeding two years from their date, consultant, advisory 
and legal fees and such other expenses as are necessary or incident to 
such borrowing; 

(9) To make and publish rules and regulations respecting its lending 
programs and such other rules and regulations as are necessary to 
effect its corporate purposes; 

(10) To employ fiscal consultants, consulting engineers, architects, attor- 
neys, feasibility consultants, appraisers and such other consultants 
and employees as may be required in the judgment of the a ency and 
to fix and pay their compensation from funds available to the agency 
therefor; 

(11) To conduct studies and surveys reflecting the need for projects and 
their location, financing and construction; 

(12) To service or contract for the servicing of project loans; 

(13) To apply for, accept, receive and agree to and comply with the terms 
and conditions governing grants, loans, advances, contributions, in- 
terest subsidies and other aid with respect to any project from federal 
and State agencies or instrumentalities; 

(14) To sue and be sued in its own name, plead and be impleaded; 

(15) To purchase or to participate in the purchase and enter into commit- 
ments by itself or together with others for the purchase of federally 
insured securities; Provided, however, that the agency shall first de- 
termine that the proceeds of such securities shall be used for the 
purpose of making project loans, all as specified in regulations to be 
adopted by the agency; 

(16) To charge and to apportion among borrowers its administrative costs 
and expenses incurred in the exercise of its powers and duties con- 
ferred by this Chapter; 
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(17) To adopt bylaws for the regulation of its affairs and the conduct of its 
business and to prescribe rules, regulations and policies in connection 
with the performance of its functions and duties; 

(18) To adopt an official seal and alter the same at pleasure; 

(19) To do all other things necessary or convenient to carry out the pur- 
poses of this Chapter; and 

(20) To provide technical assistance to any county, city, town or other 
political subdivision or instrumentality of the State and to profit and 
nonprofit entities in the development or operation of agricultural 
facilities and the distribution of data and information concerning the 
development of agricultural facilities and agricultural employment 
in the State. (1983, c. 789, s. 1.) 


§ 122B-7. Criteria and requirements for project loans. 


Any project loan undertaken pursuant to this Chapter shall be in accor- 
dance with the following criteria and requirements: 

(1) No project loan shall be made to any borrower which is not financially 
responsible and capable of fulfilling its obligations, including its obli- 
gations under a loan agreement to make loan repayments, to operate, 
repair and maintain at its own expense the project and to discharge 
such other responsibilities as may be imposed under the loan agree- 
ment; and 

(2) No project loan shall be made unless the agency determines that loans 
are not otherwise available wholly or in part from private lenders 
upon reasonably equivalent terms and conditions. (1983, c. 789, s. 1.) 


§ 122B-8. Loans to lenders. 


The agency may make, and undertake commitments to make, from proceeds 
- from the issuance of bonds or notes pursuant to this Chapter, loans to lenders 
under terms and conditions requiring such loans to be used by such lenders to 
make project loans. Project loan commitments and project loans shall be origi- 
nated through and serviced by a lender. (1983, c. 789, s. 1.) 


§ 122B-9. Requirements for lenders. 


Prior to the making of any loan authorized by G.S. 122B-8, the agency shall 
require a lender to certify that: 

(1) The proceeds received by the lender in accordance with G.S. 122B-8 
shall be used by such lender within a reasonable period of time to 
make project loans; 

(2) The project loan is, or will be, a prudent investment; and 

(3) The borrower is financially responsible and capable of fulfilling its 
obligations under the project loan. (1983, c. 789, s. 1.) 


§ 122B-10. Optional requirements for lenders; insurance or 
guarantee necessary. 
Prior to the making of any loan authorized by G.S. 122B-8, the agency may, 
but is not obligated to, require a lender to: 


(1) Obtain any type of security the agency deems reasonable reasonable 
or necessary to secure the project loan; or 
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(2) Receive funds in connection with the project loan in such amount and 
subject to such conditions as the agency deems reasonable or neces- 


sary. 
No project loan shall be made unless it is insured by a reputable insurer or 
guaranteed by a reputable guarantor or both. (1983, c. 789, s. 1.) 


§ 122B-11. Investment, purchase or assignment of project 
loans by agency. 


The agency may invest in, purchase or make commitments to invest in or 
purchase, and take assignments or make commitments to take assignments of 
project loans. The agency shall not invest in, purchase or make commitments 
to invest in or purchase or take assignments or make commitments to take 
assignments of project loans unless the agency determines that loans were, at 
the time approval was given, not otherwise available, wholly or in part, from 
private lenders upon reasonably equivalent terms and conditions. (1983, c. 
ioossesle 


§ 122B-12. Rules and regulations. 


The agency shall promulgate rules and regulations governing its activities 
authorized under this Chapter, including but not limited to rules and regula- 
tions relating to any or all of the following: 

(1) Procedures for making loans to lenders; 

(2) Procedures for the making of project loans; 

(3) Procedures for the investment in, purchase, assignment or sale of 
project loans; 

(4) Rates, fees, charges and other terms and conditions for originating or 
servicing project loans; 

(5) The type and amount of collateral or security to be provided to assure 
repayment of loans made by the agency to lenders; | 

(6) The type and amount of collateral or security to be provided to assure 
repayment of project loans; 

(7) The nature and amount of fees to be charged by the agency to provide 
for expenses and reserves of the agency; 

(8) Standards and requirements for the allocation of available money of 
the agency to make loans among lenders; 

(9) The maturities, terms, conditions and interest rates for loans made to 
lenders; 

(10) The maturities, terms, conditions and interest rates for project loans 
made, os ai sold, assigned or committed pursuant to this Chap- 
ter; an 

(11) Any other matters related to the duties of powers exercised by the 
agency under this Chapter. (1983, c. 789, s. 1.) 


§ 122B-13. Credit of State not pledged. 


Bonds or notes issued under the provisions of this Chapter shall not be 
secured by a plese of the faith and credit of the State or of any political 
subdivision thereof or be deemed to create an indebtedness of the State, or of 
any such political subdivision thereof, requiring any voter approval, but shall 
be payable solely from the revenues and other funds provided therefor. Each 
bond or note issued under this Chapter shall contain on the face thereof a 
statement to the effect that the agency shall not be obligated to pay the same 
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nor the interest thereon except from the revenues and other funds pledged 
therefor and that neither the faith and credit nor the taxing power of the State 
or of any political subdivision thereof is pledged as security for the payment of 
the principal of, redemption premium, if any, or the interest on such bond or 
note. 

Expenses incurred by the agency in carrying out the provisions of this 
Chapter may be made payable from funds provided pursuant to, or made 
available for use under, this Chapter and no liability shall be incurred by the 
agency hereunder beyond the extent to which moneys shall have been so 
provided. (1983, c. 789, s. 1.) 


§ 122B-14. Bonds and notes. 


(a) The agency is hereby authorized to provide for the issuance, at one time 
or from time to time, of bonds, or notes in anticipation of the issuance of 
bonds, of the agency in an amount not to exceed 200 million dollars to carry 
out and effectuate its corporate purposes. The principal of and the interest on 
such bonds or notes shall be payable solely from funds provided under this 
Chapter for such payment. Any such notes may be made payable from the 
proceeds of bonds or renewal notes or, in the event bond or renewal note 
/proceeds are not available, such notes may be paid from any available reve- 
/nues or other funds provided therefor. The bonds or notes of each issue shall 
/be dated and may be made redeemable before maturity at the option of the 
| agency at such price or prices and upon such terms and conditions as may be 
determined by the agency. Any such bonds or notes shall bear interest at such 
rate or rates as may be determined by the Local Government Commission of 
| North Carolina with the approval of the agency. Notes shall mature at such 
time or times not exceeding 10 years from their date or dates and bonds shall 
mature at such time or times not exceeding 40 years from their date or dates, 
as may be determined by the agency. The agency shall determine the form 
and manner of execution of the bonds or notes, including any interest coupons 
‘to be attached thereto, and shall fix the denomination or denominations and 
the place or places of payment of principal and interest, which may be any 
bank or trust company within or without the State. In case any officer whose 
signature or a facsimile of whose signature shall appear on any bonds or notes 
or coupons attached thereto shall cease to be such officer before the delivery 
thereof, such signature or such facsimile shall nevertheless be valid and suffi- 
cient for all purposes the same as if he had remained in office until such 
delivery. The agency may also provide for the authentication of the bonds or 
notes by a trustee or fiscal agent. The bonds or notes may be issued in coupon 
or in registered form, or both, as the agency may determine, and provision 
may be made for the registration of any coupon bonds or notes as to principal 
alone and also as to both principal and interest, and for the reconversion into 
coupon bonds or notes of any bonds or notes registered as to both principal and 
interest, and for the interchange of registered and coupon bonds or notes. No 
bonds or notes may be issued by the agency under this Chapter unless the 
Pee thereof is approved by the Local Government Commission of North 

arolina. 

(b) The agency shall file with the Secretary of the Local Government Com- 
mission an application requesting approval of the issuance of such bonds or 
notes which shall contain such information and have attached to it such docu- 
ments concerning the proposed financing and prospective borrower, vendee or 
lessee as the Secretary may require. 

In determining whether a proposed bond or note issue should be approved, 
the Local Government Commission may consider, in addition to the criteria 
and requirements mentioned in this Chapter, the effect of the proposed financ- 
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ing upon any scheduled or proposed sale of tax-exempt obligations by the! 


State or any of its agencies or departments or by any unit of local government 


in the State. 
The Local Government Commission shall approve the issuance of such 


bonds or notes if, upon the information and evidence it receives, it finds and 


determines that the proposed financing will effectuate the purposes of this 
Chapter. 

pd the filing with the Local Government Commission of a resolution of 
the agency requesting that its bonds or notes be sold, such bonds or notes may 
be sold in such manner, either at public or private sale, and for such price as 
the Local Government Commission shall determine to be for the best interest 
of the agency and shall best effectuate the purposes of this Chapter, provided 
that such sale shall be approved by the agency. 

(c) The proceeds of any bonds or notes shall be used solely for the purposes 
for which issued and shall be disbursed in such manner and under such re- 
strictions, if any, as the Agency may provide in the resolution authorizing the 
issuance of, or any trust agreement securing, such bonds or notes. 

(d) Prior to the preparation of definitive bonds, the agency may, under like 
restrictions, issue interim receipts or temporary bonds, with or without cou- 
pons, exchangeable for definitive bonds, when such bonds shall have been 
executed and are available for delivery. The agency may also provide for the 
replacement of any bonds or notes which shall become mutilated or shall be 
destroyed or lost. 

(e) Bonds or notes may be issued under the provisions of this Chapter with- 


out obtaining, except as otherwise expressly provided in this Chapter, the 


consent of any department, division, commission, board, body, bureau or 
agency of the State, and without any other proceedings or the happening of 
any conditions or things other than those proceedings, conditions or things 
which are specifically required by this Chapter and the provisions of the 
resolution authorizing the issuance of, or any trust agreement securing, such 
bonds or notes. (1983, c. 789, s. 1.) | 


§ 122B-15. Powers of the State Treasurer. 


Notwithstanding any other provisions of this Chapter, the State Treasurer 
shall have the exclusive power to issue bonds and notes authorized under this 
Chapter upon request of the agency and with the approval of the Local Gov- 
ernment Commission. 

The State Treasurer in his sole discretion shall determine the interest rates, 
maturities, and other terms and conditions of the bonds and notes authorized 
by this Chapter. 

The agency shall cooperate with the State Treasurer in structuring any 
bond issue in general, and also in soliciting proposals from financial consul- 
tants, underwriters and bond attorneys. The State Treasurer shall have the 
exclusive power to employ and designate the financial consultants, under- 
writers and bond attorneys to be associated with the bond issue. 


Nothing in this Chapter is intended to abrogate or diminish the inherent. 


power of the State Treasurer to negotiate the terms and conditions of the 
bonds and notes and to issue the bonds and notes authorized by this Chapter. 
(1983, c. 789, s. 1.) 
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§ 122B-16. Trust agreement or resolution. 


In the discretion of the agency any bonds or notes issued under the provi- 
sions of this Chapter may be secured by a trust agreement by and between the 
agency and a corporate trustee, which may be any trust company or bank 
having the powers of a trust company within or without the State. Such trust 
agreement or the resolution authorizing the issuance of such bonds or notes 
may pledge or assign all or any part of the revenues of the agency received 
pursuant to this Chapter, including, without limitation, fees, loan repay- 
ments, charges, insurance proceeds, condemnation awards and any other rev- 
enues and funds received in connection with any project loan and may grant a 
deed of trust or a mortgage on any project. Such trust agreement or resolution 
may contain such provisions for protecting and enforcing the rights and reme- 
dies of the holders or any such bonds or notes as may be reasonable and proper 
and not in violation of law, including covenants setting forth the duties of the 
agency in relation to the purposes to which bond or note proceeds may be 
applied, the disposition or pledging of the revenues of the agency, including 
any payments in respect of any federally guaranteed security or any federally 
insured mortgage note, the duties, if any, of the agency, with respect to the 
acquisition, construction, maintenance, repair and operation of any project, 
the fees, loan repayments, rents and charges to be fixed and collected in 
connection therewith, the terms and conditions for the issuance of additional 
bonds or notes, and the custody, safeguarding and application of all moneys. 
- All bonds issued under this Chapter shall be equally and ratably secured by a 
| pledge, charge, and lien upon revenues provided for in such trust agreement 
or resolution, without priority by reason of number, or of dates of bonds, 
execution, or delivery, in accordance with the provisions of this Chapter and of 
such trust agreement or resolution; except that the agency may provide in 
such trust agreement or resolution that bonds issued pursuant thereto shall to 
the extent and in the manner prescribed in such trust agreement or resolution 
be subordinated and junior in standing, with respect to the payment of princi- 
pal and interest and the security thereof, to any other bonds. It shall be lawful 
for any bank or trust company incorporated under the laws of the State which 
may act as depository of the proceeds of bonds or notes, revenues or other 
money hereunder to furnish such indemnifying-bonds or to pledge such securi- 
ties as may be required by the agency. Any such trust agreement or resolution 
may set off the rights and remedies, including foreclosure of any deed of trust 
or mortgage, of the holders of any bonds or notes and of the trustee, and may 
restrict the individual right of action by any such holders. In addition to the 
foregoing, any such trust agreement or resolution may contain such other 
provisions as the agency may deem reasonable and proper for the security of 
the holders of any bonds or notes. Expenses incurred in carrying out the 
provisions of such trust agreement or resolution may be treated as a part of 
the cost of any project or paid from the revenues pledged or assigned to the 
payment of the principal of and the interest on bonds or notes or from any 
other funds available to the agency. (1983, c. 789, s. 1.) 


§ 122B-17. Revenues; pledges of revenues. 


(a) The agency is hereby authorized to fix and to collect fees, loan repay- 
ments and charges in connection with any project loan, and to contract with 
any borrower therefor. The agency may require that the borrower shall oper- 
ate, repair or maintain the project and shall bear the cost thereof and other 
costs of the agency in connection with the project loan, all as may be provided 
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in a loan agreement or other contract with the agency or a lender, in addition 
to other obligations imposed under such agreement or contract. . 

(b) The fees, loan repayments and charges shall be fixed as so to provide a 
fund sufficient, together with such other funds as may be made available | 
therefor, (i) to pay the costs of operating, repairing and maintaining the 
project to the extent that adequate provision for the payment of such costs has 
not otherwise been provided for (ii) to pay the principal of and the interest on 
all bonds or notes as the same shall become due and payable and (iii) to create 
and maintain any reserves provided for in the resolution authorizing the 
issuance of, or any trust agreement securing, such bonds; and such fees, loan 
repayments and charges may be applied or pledged to the payment of debt 
service on the bonds prior to the payment of the costs of operating, repairing 
and maintaining the project. 

(c) All pledges of fees, loan repayments, charges and other revenues under 
the provisions of this Chapter shall be valid and binding from the time when 
such pledges are made. All such revenues so pledged and thereafter received 
by the agency shall immediately be subject to the lien of such pledge without 
any physical delivery thereof or further act, and the lien of any such pledge 
shall be valid and binding as against all parties having claims of any kind in 
tort, contract or otherwise against the agency, irrespective of whether such 
parties have notice thereof. The resolution or any trust agreement by which a 
pledge is created or any loan agreement, or other agreement need not be filed 
or recorded except in the records of the agency. 

(d) The State of North Carolina does pledge to and agree with the holders of 
any bonds or notes issued by the agency that so long as any of such bonds or 
notes are outstanding and unpaid the State will not limit or alter the rights 
vested in the agency at the time of issuance of the bonds or notes to fix, revise, 
charge, and collect or cause to be fixed, revised, charged and collected loan 
repayments, fees and charges in connection with any project loan and in 
connection with which the bonds or notes were issued, so as to provide a fund 
sufficient, with such other funds as may be made available therefor, to pay the | 
cost of operating, repairing and maintaining the project, to pay the principal 
of and the interest on all bonds and notes as the same shall become due and 
payable and to create and maintain any reserves provided therefor and to 
fulfill the terms of any agreements made with the bondholders or noteholders, 
nor will the State in any way impair the rights and remedies of the bond- 
holders or noteholders until the bonds or notes and all costs and expenses in 
connection with any action or proceedings by or on behalf of the bondholders 
or noteholders, are fully paid, met and discharged. (1983, c. 789, s. 1.) 


§ 122B-18. Trust funds. 


Notwithstanding any other provisions of law to the contrary, all moneys 
received pursuant to the authority of this Chapter, including without limita- 
tion, fees, loan repayments, charges, insurance proceeds, condemnation 
awards and any other revenues and funds received in connection with any 
project loan, shall be deemed to be trust funds to be held and applied solely as — 
provided in this Chapter. The resolution authorizing the issuance of, or any 
trust agreement securing, any bonds or notes may provide that any of such 
moneys may be temporarily invested pending the disbursement thereof and 
shall provide that any officer with whom, or any bank or trust company with 
which, such moneys shall be deposited shall act as trustee of such moneys and | 
shall hold and apply the same for the purposes of this Chapter, subject to such 
limitations as this Chapter and such resolution or trust agreement may pro- | 


126 


§ 122B-19 AGRICULTURAL FACILITIES FINANCE ACT § 122B-22 


vide. Any such moneys may be invested as provided in G.S. 159-30, as it may 
from time to time be amended. (1983, c. 789, s. 1.) 


§ 122B-19. Remedies. 


_ Any holder of bonds or notes issued under the provisions of this Chapter or 
any coupons appertaining thereto, and the trustee under any trust agreement 
or resolution authorizing the issuance of such bonds or notes, except to the 
extent the rights herein given may be restricted by such trust agreement or 
resolution, may, either at law or in equity, by suit, action, mandamus or other 
proceeding, protect and enforce any and all rights under the laws of the State 
or granted hereunder or under such trust agreement or resolution, or under 
any other contract executed by the agency pursuant to this Chapter, and may 
enforce and compel the performance of all duties required by this Chapter or 
_ by such trust agreement or resolution to be performed by the agency or by any 
officer thereof. (1983, c. 789, s. 1.) 


§ 122B-20. Investment securities. 


All bonds, notes and interest coupons appertaining thereto issued under 
this Chapter are hereby made investment securities within the meaning of 
and for all the purposes of Article 8 of the Uniform Commercial Code as 
enacted in this State, whether or not they are of such form and character as to 
be investment securities under said Article 8, subject only to the provisions of 
the bonds and notes pertaining to registration. (1983, c. 789, s. 1.) 


§ 122B-21. Bonds or notes eligible for investment. 


Bonds or notes issued under the provisions of this Chapter are hereby made 
securities in which all public officers and public bodies of the State and its 
_ political subdivisions, all insurance companies, trust companies, banking as- 
sociations, investment companies, executors, administrators, trustees and 
other fiduciaries may properly and legally invest funds, including capital in 
their control or belonging to them. Such bonds or notes are hereby made 
securities which may properly and legally be deposited with and received by 
any State or municipal officer or any agency or political subdivision of the 
State for any purpose for which the deposit of bonds, notes or obligations of 
this State is now or may hereafter be authorized by law. (1983, c. 789, s. 1.) 


§ 122B-22. Refunding bonds or notes. 


The agency is hereby authorized to provide for the issuance of refunding 
bonds or notes for the purpose of refunding any bonds or notes then outstand- 
ing which shall have been issued under the provisions of this Chapter, includ- 
ing the payment of any redemption premium thereon and any interest ac- 
crued or to accrue to the date of redemption of such bonds or notes and, if 
deemed advisable by the agency, for any corporate purpose of the agency. 

The issuance of such bonds or notes, the maturities and other details 
thereof, the rights of the holders thereof, and the rights, duties and obliga- 
tions of the agency in respect of the same shall be governed by the provisions 
of this Chapter which relate to the issuance of bonds or notes, insofar as such 
provisions may be appropriate therefor. 

Refunding bonds or notes may be sold or exchanged for outstanding bonds 
or notes issued under this Chapter and, if sold, the proceeds thereof may be 
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applied, in addition to any other authorized purposes, to the purchase, re-| 
demption or payment of such refunding bonds or notes, with any other avail-_ 
able funds, to the payment of the principal, accrued interest and any redemp-" 
tion premium on the bonds or notes being refunded, and, if so provided or 
permitted in the resolution authorizing the issuance of, or in the trust agree- 
ment securing, such bonds or notes, to the payment of any interest on such’ 
refunding bonds or notes and any expenses in connection with such refunding, 
such proceeds may be invested in direct obligations of, or obligations the 
principal of and the interest on which are unconditionally guaranteed by, the 
United States of America which shall mature or which shall be subject to 
redemption by the holders thereof, at the option of such holders, not later than’ 
the respective dates when the proceeds, together with the interest accrued — 
thereon will be required for the purposes intended. (1983, c. 789, s. 1.) | 


i 


§ 122B-23. Annual report. 


The agency shall, promptly following the close of each fiscal year, submit an” 
annual report of its activities under this Chapter for the preceding year to the © 
Governor, the State Auditor, the General Assembly, the Advisory Budget 
Commission and the Local Government Commission. The agency shall cause 
an audit of its books and accounts relating to its activities under this Chapter 
to be made at least once in each year by an independent certified public | 
accountant and the cost thereof may be paid from any available moneys of the 
agency. (1983, c. 789, s. 1.) 


§ 122B-24. Officers not liable. 


No member or officer of the agency shall be subject to any personal liability 
or accountability by reason of his execution of any bonds or notes or the 
issuance thereof. 

Any bonds or notes issued by the agency under the provisions of this Chap- | 
ter, their transfer and the income therefrom (including any profit made on the — 
sale thereof) shall at all times be free from taxation by the State or any local | 
unit or political subdivision or other instrumentality of the State, excepting 
inheritance or gift taxes. (1983, c. 789, s. 1.) 


§ 122B-25. Conflict of interest. 


If any member, officer or employee of the agency shall be interested either 
directly or indirectly, or shall be an officer or employee of or have an owner- 
ship interest in any firm or corporation interested directly or indirectly, in 
any contract with the agency, such interest shall be disclosed to the agency 
and shall be set forth in the minutes of the agency, and the member, officer or | 
employee having such interest therein shall not participate on behalf of the — 
agency in the authorization of any such contract. (1983, c. 789, s. 1.) | 


§ 122B-26. Additional method. 


_ The foregoing sections of this Chapter shall be deemed to provide an addi- 
tional and alternative method for the doing of the things authorized thereby © 
and shall be regarded as supplemental ead additional to powers conferred by - 
other laws, and shall not be regarded as in derogation of any powers now 
existing; Provided, however, that the issuance of bonds or notes under the 
Bposapions of this Chapter need not comply with the requirements of any other 

aw applicable to the issuance of bonds or notes. (1983, c. 789, s. 1.) 
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§ 122B-27. Liberal construction. 


This Chapter, being necessary for the health and welfare of the people of the 
‘State, shall be liberally construed to effect the purposes thereof. (1983, c. 789, 
ig. 1.) 


'§ 122B-28. Inconsistent laws inapplicable. 


Insofar as the provisions of this Chapter are inconsistent with the provi- 
sions of any general or special laws, or parts thereof, the provisions of this 
Chapter shall be controlling. (1983, c. 789, s. 1.) 


| § 122B-29. Provisions severable. 


The provisions of this Chapter are severable, and if any of its provisions 
shall be held unconstitutional by any court of competent jurisdiction, the 
decision of such court shall not affect or impair any of the remaining provi- 
sions. (1983, c. 789, s. 1.) 
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Procedures for Admission and 


Discharge of Clients. 


Part 1. General Provisions. 


122C-201. 
122C-202. 


Declaration of policy. 
Applicability of Article. 


122C-202.1. Hospital privileges. 


122C-203. 


122C-204. 
122C-205. 
" 122C-206. 


1220-207. 
122C-208. 


122C-209. 
— -122C-210. 


Admission or commitment and in- 
competency proceedings to have 
no effect on one another. 

Civil liability for corruptly attempt- 
ing admission or commitment. 

Return of clients to 24-hour facili- 
ties. 

Transfers of clients between 24- 
hour facilities. 

Confidentiality. 

Voluntary admission not admissi- 
ble in involuntary proceeding. 

Voluntary admissions acceptance. 

Guardian to pay expenses out of es- 
tate. 


122C-210.1. Immunity from liability. 


Part 2. Voluntary Admissions and 
Discharges, Competent Adults, 
Facilities for the Mentally 
Ill and Substance Abusers. 


Sec. 

122C-211. Admissions. 

122C-212. Discharges. 

122C-213 to 122C-220. [Reserved.] 


Part 3. Voluntary Admissions and Dis- 
charges, Minors, Facilities for 
the Mentally Ill and Sub- 
stance Abusers. 


122C-221. Admissions. 

122C-222. Emergency admission to a 24-hour 
facility. 

122C-223. Judicial determination. 

122C-224. Discharges. 

122C-225 to 122C-230. [Reserved.] 


Part 4. Voluntary Admissions and Dis- 
charges, Incompetent Adults, 
Facilities for the Men- 
tally Ill and Sub- 
stance Abusers. 


122C-231. Admissions. 
122C-232. Judicial determination. 
122C-233. Discharges. 
122C-234 to 122C-240. [Reserved.] 


Part 5. Voluntary Admissions and Dis- 
charges, Minors and Adults, Fa- 
cilities for Individuals with 
Mental Retardation. 


122C-241. Admissions. 
122C-242. Discharges. 
122C-243 to 122C-250. [Reserved.] 


Part 6. Involuntary Commitment — 
General Provisions. 


122C-251. Transportation. 

122C-252. Twenty-four hour facilities for cus- 
tody and treatment of involuntary 
clients. 

122C-253. Fees under commitment order. 

122C-254. Housing responsibility for certain 
clients in or escapees from invol- 
untary commitment. 

122C-255 to 122C-260. [Reserved.] 


Part 7. Involuntary Commitment of the 
Mentally Ill and the Mentally Re- 
tarded with Behavior Disorders; 
Facilities for the 
Mentally Il. 


122C-261. Affidavit and petition before clerk 
or magistrate; custody order. 

122C-262. Special emergency procedure for vi- 
olent individuals. 

122C-263. Duties of law-enforcement officer; 
first examination by physician or 
eligible psychologist. 
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122C-264. 
122C-265. 


122C-266. 


122C-267. 
122C-268. 
122C-269. 


122C-270. 


122C-271. 
122C-272. 
122C-273. 


122C-274. 
122C-275. 


122C-276. 
122C-277. 
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Duties of clerk of superior court. 

Outpatient commitment; examina- 
tion and treatment pending hear- 
ing. 

Inpatient commitment; second ex- 
amination and treatment pending 
hearing. 


Outpatient commitment; district 
court hearing. ian 
Inpatient commitment; district 


court hearing. 

Venue of district court hearing 
when respondent held at a 24- 
hour facility pending hearing. 

Attorneys to represent the respon- 
dent and the State. 

Disposition. 

Appeal. 

Duties for follow-up on commitment 
order. 

Supplemental hearings. 

Outpatient commitment; 
ings. 

Inpatient commitment; rehearings. 

Release and conditional release; ju- 
dicial review. 


rehear- 


122C-278 to 122C-280. [Reserved. | 


Part 8. Involuntary Commitment of 
Substance Abusers, Facilities 


122C-281. 
122C-282. 
122C-283. 
122C-284. 
122C-285. 
122C-286. 
122C-287. 
122C-288. 
122C-289. 
122C-290. 
122C-291. 


122C-292. 
122C-293. 


122C-294. 


for Substance Abusers. 


Affidavit and petition before clerk 
or magistrate; custody order. 

Special emergency procedure for vi- 
olent individuals. 

Duties of law-enforcement officer; 
first examination by physician or 
eligible psychologist. 

Duties of clerk of superior court. 
Commitment; second examination 
and treatment pending hearing. 
Commitment; district court hear- 

ing. 

Disposition. 

Appeal. 

Duty of assigned counsel; 
charge. 

Duties for follow-up on commitment 
order. 

Supplemental hearings. 

Rehearings. 

Release by area authority or physi- 
cian. 

Local plan. 


dis- 


122C-295 to 122C-300. [Reserved.] 


Part 9. Public Intoxication. 
122C-301. Assistance to an individual who is 


intoxicated in public; procedure 
for commitment to shelter or facil- 
ity. 


122C-302. Cities and counties may employ of- 


Sec. 
ficers to assist intoxicated indi. 
viduals. 

122C-303. Use of jail for care for intoxicated 
individual. 


122C-304 to 122C-310. [Reserved.] 


Part 10. Voluntary Admissions, Involuntary 
Commitments and Discharges, Inmates 
and Parolees, Department of 
Correction. 


122C-311. Individuals on parole. 

122C-312. Voluntary admissions and _ dis- 
charges of inmates of the Depart- 
ment of Correction. 

122C-313. Inmate becoming mentally ill and 
dangerous to himself or others. 

122C-314 to 122C-320. [Reserved.] 


Part 11. Voluntary Admissions, Involuntary 
Commitments and Discharges, the 
Psychiatric Service of North 
Carolina Memorial Hospital. 


122C-321. Voluntary admissions and dis- 
charges. 
122C-322. Involuntary commitments. 


122C-323 to 122C-330. [Reserved.] 


Part 12. Voluntary Admissions, Involuntary | 


Commitments and Discharges, 
Veterans Administration 
Facilities. 


122C-331. Voluntary admissions and _ dis- 
charges. 

122C-332. Involuntary commitments. 

122C-333. Order of another state. 


122C-334 to 122C-340. [Reserved.] 


Part 13. Voluntary Admissions, Involuntary © 


Commitment and Discharge of Non-State 
Residents and the Return of North 
Carolina Resident Clients. 


122C-341. 
122C-342. 


Determination of residence. 

Voluntary admissions and dis- 
charges. 

Involuntary commitments. 

Citizens of other countries. 


122C-343. 

122C-344. 

122C-345. 

ent to his resident state. 

122C-346. 
reciprocal agreements. 

Return of North Carolina resident 
clients from other states. 

122C-348. Residency not affected. 

122C-349 to 122C-360. [Reserved.] 


122C-347. 


Part 14. Interstate Compact on Mental 
Health. 


122C-361. Compact entered into; form of Com- | 
pact. 

122C-362. eta Administrator. 

122C-363. Supplementary agreements. 
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Sec. 

122C-364. Financial arrangements. 
122C-365. Transfer of clients. 
122C-366. Transmittal of copies of Part. 
122C-367 to 122C-400. [Reserved.] 


Article 6. 
Special Provisions. 


Part 1. Camp Butner and Community of 
Butner. 


122C-401. Use of Camp Butner Hospital au- 
thorized. 

Application of State highway and 
motor vehicle laws at State insti- 
tutions on Camp Butner reserva- 
tion. 

Ordinances and rules for enforce- 
ment of Part. 

Community of Butner Planning 
Commission. 

Recordation of ordinances and 
rules; printing and distribution. 

Violations made misdemeanor. 


122C-402. 


122C-403. 
122C-404. 
122C-405. 
122C-406. 
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Sec. 

122C-407. Water and sewer system. 

122C-408. Butner Public Safety Division of 
the Department of Crime Control 
and Public Safety; jurisdiction; 
fire and police district. 

122C-409. Community of Butner comprehen- 
sive emergency management 
plan. 

122C-410 to 122C-420. [Reserved.] 


Part 2. Black Mountain Joint Security 
Force. 


122C-421. Joint security force. 
122C-422 to 122C-430. [Reserved.] 


Part 3. North Carolina Alcoholism Research 
Authority. 


122C-431. North Carolina Alcoholism Re- 
search Authority created. 

122C-432. Authorized to receive and spend 
funds. 

122C-433. Applications for grants; promulga- 
tion of rules. 


ARTICLE 1. 


General Provisions. 


§ 122C-1. Short title. 


This Chapter may be cited as the Mental Health, Mental Retardation, and 
Substance Abuse Act of 1985. (1985, c. 589, s. 2.) 


Editor’s Note. — As to comparable sections 
of repealed Chapter 122 and new Chapter 
122C, see the table at the end of Chapter 122C. 

Session Laws 1985, c. 589, s. 64 provides that 
prosecutions for offenses occurring before the 
effective date of the act (January 1, 1986) are 
not abated or affected by the act, and that the 
statutes that would be applicable but for the 
act remain applicable to those prosecutions. 

Session Laws 1985, c. 589, s. 66 makes this 
Chapter effective January 1, 1986. Section 66 


§ 122C-2. Policy. 


provides further that rules to implement the 
act which are authorized to be adopted by the 
act or which are otherwise authorized to be 
adopted by law may be adopted at any time 
after ratification of the act, but shall not be- 
come effective before January 1, 1986. The act 
was ratified July 4, 1985. 

Session Laws 1985, c. 589, s. 65 is a sever- 
ability clause. 


The policy of the State is to assist individuals with mental illness, mental 
retardation, and substance abuse problems in ways consistent with the dig- 
nity, rights, and responsibilities of all North Carolina citizens. Within avail- 
able resources it is the obligation of State and local government to provide 
services to eliminate, reduce, or prevent the disabling effects of mental illness, 
mental retardation, and substance abuse through a service delivery system 
designed to meet the needs of clients in the least restrictive available setting, 
if the least restrictive setting is therapeutically most appropriate, and to 


maximize their quality of life. 


State and local governments shall develop and maintain a unified system of 
services centered in area programs. The public service system will strive to 
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provide a continuum of services for clients while considering the availability | 
of services in the private sector. . 
The furnishing of services to implement the policy of this section requires | 
the cooperation and financial assistance of counties, the State, and the federal 
government. (1977, c. 568, s. 1; 1979, c. 358, s. 1; 1983, c. 383, s. 1; 1985, c. 589, | 
Bet ibe) | 


| 
Effect of Amendments. — The 1985 tuted “and local” for “and to local” in the first | 
amendment, effective January 1, 1986, substi- sentence of the second paragraph. | 


§ 122C-3. Definitions. 


As used in this Chapter, unless another meaning is specified or the context | 
clearly requires otherwise, the following terms have the meanings specified: 

(1) “Area authority” means the area mental health, mental retardation, 
and substance abuse authority. 

(2) “Area board” means the area mental health, mental retardation, and 
substance abuse board. 

(3) “Camp Butner reservation” means the original Camp Butner reserva- 
tion as may be designated by the Secretary as having been acquired 
by the State and includes not only areas which are owned and occu- 
pied by the State but also those which may have been leased or 
otherwise disposed of by the State. 

(4) “City” has the same meaning as in G.S. 153A-1(1). 

(5) “Catchment area” means the geographic part of the State served by a 
specific area authority. , } 

(6) “Client” means an individual who is admitted to and receiving service 
from, or who in the past had been admitted to and received services 
from, a facility. 

(7) “Client advocate” means a person whose role is to monitor the protec- 
tion of client rights or to act as an individual advocate on behalf of a 
particular client in a facility. 

(8) “Commission” means the Commission for Mental Health, Mental Re- 
tardation, and Substance Abuse Services, established under Part 4 of 
Article 3 of Chapter 143B of the General Statutes. 

(9) “Confidential information” means any information, whether recorded 
or not, relating to an individual served by a facility that was received 
in connection with the performance of any function of the facility. 
“Confidential information” does not include statistical information 
from a Sa and records or information regarding treatment or ser- 
vices which is shared for training, treatment, habilitation, or moni- 
toring purposes that does not identify clients either directly or by 
reference to publicly known or available information. 

(10) “County of residence” of a client means the county of his domicile at 
the time of his admission or commitment to a facility. A county of 
residence is not changed because an individual is temporarily out of 
his county in a facility or otherwise. 

(11) “Dangerous to himself or others” means: 

a. “Dangerous to himself’ means that within the recent past: 
1. The individual has acted in such a way as to show: 

I. That he would be unable, without care, supervision, and 
the continued assistance of others not otherwise avail- 
able, to exercise self-control, judgment, and discretion in 
the conduct of his daily responsibilities and social rela- 
tions, or to satisfy his need for nourishment, personal or 
medical care, shelter, or self-protection and safety; and 
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II. That there is a reasonable probability of his suffering 
serious physical debilitation within the near future 
unless adequate treatment is given pursuant to this 
Chapter. A showing of behavior that is grossly irratio- 
nal, of actions that the individual is rent to control, of 
behavior that is grossly inappropriate to the situation, 
or of other evidence of severely impaired insight and 
judgment shall create a prima facie inference that the 
individual is unable to care for himself; or 

2. The individual has attempted suicide or threatened suicide 
and that there is a reasonable probability of suicide unless 
adequate treatment is given pursuant to this Chapter; or 

3. The individual has mutilated himself or attempted to muti- 
late himself and that there is a reasonable probability of 
serious self-mutilation unless adequate treatment is given 
pursuant to this Chapter. 

Previous episodes of dangerousness to self, when applicable, may 

be considered when determining reasonable probability of physi- 
cal debilitation, suicide, or self-mutilation. 

b. “Dangerous to others” means that within the recent past, the indi- 
vidual has inflicted or attempted to inflict or threatened to inflict 
serious bodily harm on another, or has acted in such a way as to 
create a substantial risk of serious bodily harm to another, or has 
engaged in extreme destruction of property; and that there is a 
reasonable probability that this conduct will be repeated. Previ- 
ous episodes of dangerousness to others, when applicable, may be 
considered when determining reasonable probability of future 
dangerous conduct. 

(12) “Department” means the North Carolina Department of Human Re- 
sources. 
| (13) “Division” means the Division of Mental Health, Mental Retardation 
and Substance Abuse Services of the Department. 
(13a) “Eligible psychologist” means a licensed practicing psychologist 
who has at least two years’ clinical experience. 
| (14) “Facility” means any person at one location whose primary purpose 
| is to provide services for the care, treatment, habilitation, or rehabili- 
tation of the mentally ill, the mentally retarded, or substance 
abusers, and includes: 

a. An “area facility”, which is a facility that is operated by or under 
contract with the area authority. A facility that is providing 
services under contract with the area authority is an area facility 
for purposes of the contracted services only. Area facilities may 
also be licensable facilities in accordance with Article 2 of this 
Chapter. A State facility is not an area facility; 

b. A “licensable facility”, which is a facility that provides services for 
one or more minors or for two or more adults. When the services 
offered are provided to individuals who are mentally ill or men- 
tally retarded, these services shall be day services offered to the 
same individual for a period of three hours or more during a 24- 
hour period, or residential services provided for 24 consecutive 
hours or more. When the services offered are provided to individ- 
uals who are substance abusers, these services shall include all 
outpatient services, day services offered to the same individual 
for a period of three hours or more during a 24-hour period, or 
residential services provided for 24 consecutive hours or more. 
Facilities for individuals who are substance abusers include 
chemical dependency facilities; 
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. A “private facility”, which is a facility that is either a licensable 
: ne ora spat unit of a general hospital or a part of either in 
which the specific service provided is not covered under the 
terms of a contract with an area Bonin 
d. The psychiatric service of North Carolina Memorial Hospital, 
e. A “residential facility”, me is a 24-hour facility that is not a 
hospital, including a group home; 
f. A “State facility”, ah is a facility that is operated by the Secre- 


g. Atanas facility”, which is a facility that provides a structured 
living environment and services for a period of 24 consecutive 
hours or more and includes hospitals that are facilities under 
this Chapter; and at 

h, A Veterans Administration facility or part thereof that provides 
services for the care, treatment, habilitation, or rehabilitation of 
the mentally ill, the mental retarded, or substance abusers. 

(15) “Guardian” means a person appointed as a guardian of the person or 
general guardian by the court under Chapters 7A, 33, or 35 of the 
General Statutes. as 

(16) “Habilitation” means training, care, and specialized therapies un- 
dertaken to assist a client in maintaining his current level of func- 
tioning or in achieving progress in developmental skills areas. 

(17) “Incompetent adult” means an adult individual adjudicated incom- 

ent. 

(18) “Intoxicated” means the condition of an individual whose mental or 


physical functioning is presently substantially impaired as a result of _ 


the use of alcohol or other substance. 

(19) “Law-enforcement officer” means sheriff, deputy sheriff, police offi- 
cer, State highway patrolman, or an officer employed by a city or 
county under G.S. 122C-302. 

(20) “Legally responsible person” means: (i) when applied to an adult, 
who has been adjudicated incompetent, a guardian, or an attorney-in- 
fact acting under a valid durable power of attorney that authorizes 
him to provide or consent to medical care and hospitalization for the 
principal; or (ii) when applied to a minor, a parent, guardian, a per- 
son standing in loco parentis, or a legal custodian other than a parent 
who has been granted specific authority by law or in a custody order 
to consent for medical care, including psychiatric treatment. 

(21) “Mental illness” means: (i) when applied to an adult, an illness 
which so lessens the capacity of the individual to use self-control, 
judgment, and discretion in the conduct of his affairs and social rela. 
tions as to make it necessary or advisable for him to be under treat- 
ment, care, supervision, guidance, or control; and (ii) when applied to 
a minor, a mental condition, other than mental retardation alone, 
that so lessens or impairs the youth’s capacity either to develop or 
exercise age appropriate or age adequate self-control, judgment, or 
initiative in the conduct of his activities and social relationships as to 
make it necessary or advisable for him to be under treatment, care, 
supervision, guidance, or control. 

(22) “Mental retardation” means significantly subaverage general intel- 
lectual functioning existing concurrently with deficits in adaptive 
behavior and manifested before age 22. 

(23) “Mentally retarded with accompanying behavior disorder” means an 


individual who is mentally retarded and who has a pattern of mal- — 


adaptive behavior that is recognizable no later than adolescence and 


is characterized by gross outbursts of rage or physical aggression 
against other individuals or property. 
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(24) “Next of kin” means the individual designated in writing by the 
client or his legally responsible person upon the client’s acceptance at 
a facility; provided that if no such designation has been made, “next 
of kin” means the client’s spouse or nearest blood relation in accor- 
dance with G.S. 104A-1. 

(25) “Operating costs” means expenditures made by an area authority in 
the delivery of services for mental health, mental retardation, and 
substance abuse as provided in this Chapter and includes the employ- 
ment of legal counsel on a temporary basis to represent the interests 
of the area authority. 

(26) “Operator” means the individual who is responsible for the manage- 
ment of a licensable facility. 

(27) “Outpatient treatment” as used in Part 7 of Article 5 means treat- 
ment in an outpatient setting and may include medication, individ- 
ual or group therapy, day or partial day programming activities, 
services and training including educational and vocational activities, 
supervision of living arrangements, and any other services prescribed 
either to alleviate the individual’s illness or disability, to maintain 
semi-independent functioning, or to prevent further deterioration 
that may reasonably be predicted to result in the need for inpatient 
commitment to a 24-hour facility. 

(28) “Person” means any individual, firm, partnership, corporation, com- 
pany, association, joint stock association, agency, or area authority. 

(29) “Physician” means an individual licensed to practice medicine in 
North Carolina under Chapter 90 of the General Statutes or a li- 
censed medical doctor employed by the Veterans Administration. 

(30) “Provider of support services” means a person that provides to a 
facility support services such as data processing, dosage preparation, 
laboratory analyses, or legal, medical, accounting, or other profes- 
sional services, including human services. 

(30a) “Psychologist” means an individual licensed to practice psychology 
under Chapter 90. The term “eligible psychologist” is defined in sub- 
division (13a). 

(31) “Qualified professional” means any individual with appropriate 
training or experience as specified by the General Statutes or by rule 
of the Commission in the fields of mental health or mental retarda- 
tion or substance abuse treatment or habilitation, including physi- 
cians, psychologists, psychological associates, educators, social 
workers, registered nurses, and certified counselors. 

(32) “Responsible professional” means an individual within a facility who 
is designated by the facility director to be responsible for the care, 
treatment, habilitation, or rehabilitation of a specific client and who 
is eligible to provide care, treatment, habilitation, or rehabilitation 
relative to the client’s disability. 

(33) “Secretary” means the Secretary of the Department. 

(34) “Single portal of entry and exit policy” means an admission and 
discharge policy for State and area facilities that may be adopted by 
an area authority and shall be approved by the Secretary before it is 
in force. The policy and its provisions shall be designed to promote 
quality client care in and among State and area facilities. Further- 
more, the policy shall be designed to integrate otherwise independent 
facilities into a unified and coordinated system, in which system the 
area authority shall be responsible for assuring that the individual 
client can receive services from the facility that is best able to meet 
his needs. However, the policy may not be inconsistent with any 
other provisions of the General Statutes, nor may the policy include 
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the complete exclusion of clients from admission to any specific State 


or area facility. 


(35) “Single portal area” means the county or counties that comprise the 
catchment area of an area authority that has adopted a single portal 


of entry and exit policy. 


(36) “Substance abuse” means the pathological use or abuse of alcohol or 


other drugs in a way or to a degree that produces an impairment in 


= . ° 99 ; 
personal, social, or occupational functioning. “Substance abuse” may 


include a pattern of tolerance and withdrawal. . 

(37) “Substance abuser” means an individual who engages in substance | 
abuse. (1899, c. 1, s. 28; Rev., s. 4574; C.S., s. 6189; 1945, c. 952, s. 18; | 
1947, c. 537,\8..12; 1949, c. 71, s. 351955, c. 387, 8. 1; ab eee eee 
13; 1959, c. 1028, s. 4; 1963, c. 1166, ss. 2, 10; c. 1184S aiSGa nem 


933; 1973, c. 475, s. 2; c. 476, s. 183; c. 726, s. 1; c. 1408, ss. 1, 3; 1977, | 
c. 400, ss. 2, 12; c. 568, s. 1; c. 679, s. 7; 1977, 2nd Sess., c. 1134, s. 2; 
1979, c. 164, ss. 3, 4; c. 171, s. 2; c. 358, ss: 2, 26; c. 915, s. 1; c. 751, s.) 


28; 1981, c. 51, ss. 2-4; c. 539, s. 1; 1983, c. 280; c. 383, s. 2; c. 638, s. 2; 


c. 718, s. 1; c. 864, s. 4; 1983 (Reg. Sess., 1984), c. 1110, s. 4; 1985, c. | 


Dodrene, CaO. Si Cal ioe See 


Effect of Amendments. — Session Laws 
1985, c. 695, s. 1, effective January 1, 1986, 
added subdivisions (13a) and (30a). 

Session Laws 1985, c. 777, s. 2, effective Jan- 
uary 1, 1986, inserted “by law or” following 
“authority” in clause (ii) of subdivision (20). 


CASE 


Editor’s Note. — The cases cited below were 
decided under comparable provisions of former 
Chapter 122. 

Statutory language establishes a two 
prong test for dangerousness to self. The 
first prong addresses self-care ability regard- 
ing one’s daily affairs. The second prong, which 
also must be satisfied for involuntary commit- 
ment to result, mandates a specific finding of a 
probability of serious physical debilitation re- 
sulting from the more general finding of lack of 
self-caring ability. In re Monroe, 49 N.C. App. 
23, 270 S.E.2d 537 (1980); In re Crainshaw, 54 
N.C. App. 429, 283 S.E.2d 553 (1981); In re 
Medlin, 59 N.C. App. 33, 295 S.E.2d 604 
(1982). 

Failure to Care for Needs as Dangerous- 
ness. — Failure of a person to properly care for 
her medical needs, diet, grooming and general 


affairs would meet the required test of danger- - 


ousness to self. In re Medlin, 59 N.C. App. 33, 
295 S.E.2d 604 (1982). 

Unusual eating habits alone do not 
amount to danger as contemplated in this 
statute. In re Monroe, 49 N.C. App. 23, 270 
S.E.2d 537 (1980). 

The State may involuntarily commit a 
person who cannot be relied upon to main- 
tain the proper diet necessary to her welfare 
and who has no income to cover the expense of 


Legal Periodicals. — For survey of 1979 


administrative law, see 58 N.C.L. Rev. 1185 
(1980). For survey of 1983 law on constitu- 
tional law, see 62 N.C.L. Rev. 1149 (1984). 


NOTES 


food, clothing, fuel or shelter. In re Medlin, 59 
N.C. App. 33, 295 S.E.2d 604 (1982). 

Trial court must find three elements 
present in order to find that respondent is 
dangerous to others: (1) within the recent 
past (2) respondent has (a) inflicted serious 
bodily harm on another, or (b) attempted to 
inflict serious bodily harm on another, or (c) 
threatened to inflict serious bodily harm on an- 
other, or (d) has acted in such a manner as to 
create a substantial risk of serious bodily harm 
to another, and (3) there is a reasonable proba- 
bility that such conduct will be repeated. In re 
Monroe, 49 N.C. App. 23, 270 S.E.2d 537 
(1980). 

Present statutory definition of “danger- 
ous to others” does not require a finding of 
overt acts. In re Monroe, 49 N.C. App. 23, 270 
S.E.2d 537 (1980). 

Prisoners receiving mental health care 
were not covered by subsection (g) of former 
§ 122-36 (see now § 122C-3) and former 
§ 122-55.2 (see now §§ 122C-53, 122C-58, and 
122C-62); the statute applied only to mental 
health patients who were not imprisoned with 
the Department of Corrections. Baugh v. 
Woodard, 56 N.C. App. 180, 287 S.E.2d 412, 


cert. denied, 305 N.C. 759, 292 S.R.2d 574 
(1982). 
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§ 122C-4 


With respect to the rights of prisoners receiv- 
ing care in Department of Human Resources- 
operated facilities, § 143B-261.1 and the regu- 
lations adopted pursuant thereto apply, rather 
than former § 122-36 (see now § 122C-3) and 
former § 122-55.2 (see now §8§ 122C-53, 
122C-58, and 122C-62), as they do to those 
_ prisoners who remain in prison for their men- 
tal health care. Baugh v. Woodard, 56 N.C. 
App. 180, 287 S.E.2d 412, cert. denied, 305 
N.C. 759, 292 S.E.2d 574 (1982). 
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Applied in In re Collins, 49 N.C. App. 243, 
271 S.E.2d 84 (1980); In re Frick, 49 N.C. App. 
273, 271 S.E.2d 84 (1980). 

Quoted in In re Guffey, 54 N.C. App. 462, 
283 S.E.2d 534 (1981). 

Stated in In re Holt, 54 N.C. App. 352, 283 
S.E.2d 413 (1981); In re Guffey, 54 N.C. App. 
462, 283 S.E.2d 534 (1981). 

Cited in Willie M. v. Hunt, 657 F.2d 55 (4th 
Cir. 1981); In re Perkins, 60 N.C. App. 592, 299 
S.E.2d 675 (1983). 


§ 122C-4. Use of phrase “client or his legally responsible 


person.” 


Except as otherwise provided by law, whenever in this Chapter the phrase 
“client or his legally responsible person” is used, and the client is a minor or 
an incompetent adult, the duty or right involved shall be exercised not by the 
client, but by the legally responsible person. (1985, c. 589, s. 2.) 


§§ 122C-5 to 122C-20: Reserved for future codification purposes. 


ARTICLE 2. 


Licensure of Facilities for the Mentally III, 
the Mentally Retarded, and Substance 
Abusers. 


~§ 122C-21. Purpose. 


The purpose of this Article is to provide for licensure of facilities for the 
mentally ill, mentally retarded, and substance abusers by the development, 
establishment, and enforcement of basic rules governing: 

(1) The provision of services to individuals who receive services from 
licensable facilities as defined by this Chapter, and 

(2) The construction, maintenance, and operation of these licensable fa- 
cilities that in the light of existing knowledge will ensure safe and 
adequate treatment of these individuals. (1983, c. 718, s. 1; 1985, c. 


589, s. 2.) 


§ 122C-22. Exclusions from licensure; deemed status. 


(a) The following are excluded from the provisions of this Article and are 
not required to obtain licensure under this Article: 

(1) Physicians and psychologists engaged in private office practice; 

(2) General hospitals licensed under Article 5 of Chapter 131E of the 
General Statutes, that operate special units for the mentally ill, men- 
tally retarded, or substance abusers; 

(3) State and federally-operated facilities; 

(4) Domiciliary care homes licensed under Chapter 131D of the General 


Statutes; 


(5) Developmental child day care centers licensed under Article 7 of 
Chapter 110 of the General Statutes; 
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(6) Persons subject to licensure under rules of the Social Services Com- | 


mission; vt ' 
(7) Persons subject to rules and regulations of the Division of Vocational 
Rehabilitation Services; and 


(8) Facilities that provide occasional respite care for not more than two 


individuals at a time; provided that the primary purpose of the facil- 
ity is other than as defined in G.S. 122C-3(14). 


(b) If a licensable facility is certified by a nationally-recognized agency, | 


such as the Joint Commission on Accreditation of Hospitals, then the Com- 


mission may by rule deem the facility licensed under this Article. Any facility | 


licensed under the provisions of this subsection shall continue to be subject to 
inspection by the Secretary. (1983, c. 718, s. 1; 1983 (Reg. Sess., 1984), c. 1110, 
s. 5; 1985, c. 589, s. 2; c. 695, s. 13.) 


Effect of Amendments. — The 1985 Statutes and” following “Physicians and psy- 


amendment, effective January 1, 1986, deleted chologists” at the beginning of subdivision 


“duly licensed under Chapter 90 of the General (a)(1). 


§ 122C-23. Licensure. 


(a) No person shall establish, maintain, or operate a licensable facility for 
the mentally ill, mentally retarded or substance abusers without a current 
license issued by the Secretary. 

(b) Each license is issued only for the premises named in the application 
and for the operator named in the application and shall not be transferable or 
assignable except with prior written approval of the Secretary. } 

(c) Any person who intends to establish, maintain, or operate a licensable 
facility shall apply to the Secretary for a license. The Secretary shall prescribe 
by rule the contents of the application forms. 

(d) The Secretary shall issue a license if the Secretary finds that the opera- 
tor complies with this Article and the rules of the Commission and Secretary. 

(e) Unless a license is provisional or has been suspended or revoked, it shall 
be valid for a period not to exceed two years from the date of issue. The 
expiration date of a license shall be specified on the license when issued. 
Renewal of a regular license is contingent upon receipt of information re- 
quired by the Secretary for renewal and continued compliance with this Arti- 
cle and the rules of the Commission and the Secretary. 

A provisional license for a period not to exceed six months may be granted 
by the Secretary to a person who is temporarily unable to comply with a rule 
or rules. During this period the licensable facility shall correct the noncompli- 
ance based on a plan submitted to and approved by the Secretary. The non- 
compliance may not present an immediate threat to the health and safety of 
the individuals in the licensable facility. A provisional license for an addi- 
tional period of time to meet the noncompliance may not be issued. 

(f) Upon written application and in accordance with rules of the Commis- 
sion, the Secretary may for good cause waive any of the rules implementing 
this Article, provided those rules do not affect the health, safety, or welfare of 
the individuals within the licensable facility. Decisions made pursuant to this 
subsection may be appealed to the Commission for a hearing in accordance 
with Chapter 150A of the General Statutes. (1899, c. 1, s. 60; Rev., s. 4600: C. 
S., 8. 6219; 1945, c. 952, s. 41; 1957, c. 100, ss. 1, 4; 1963, c. 813, s. 1; ¢. 1166 S. 
7; 1965, c. 1178, ss. 1-3; 1969, c. 954; 1973, ¢. 476, ss. 133, 152; 1977, c. 679. s. 
7; 1981, c. 51, s. 3; 1983, c. 718, ss. 1, 4; 1985, c. 589, s. 2.) 
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§ 122C-24. Adverse action ona license. 


(a) The Secretary may deny, suspend, amend, or revoke a license in any 
case in which the Secretary finds that there has been a substantial failure to 
comply with any provision of this Article or any rule adopted pursuant to it. 
‘Actions under this section and appeals of those actions shall be in accordance 
‘with rules of the Commission and Chapter 150A of the General Statutes. 
(b) When an appeal is filed concerning the denial, suspension, amendment, 
or revocation of a license, a copy of the proposal for decision shall be sent to 
the Chairman of the Commission in addition to the parties specified in G.S. 
150A-34. The Chairman or members of the Commission designated by the 
Chairman may submit for the Secretary’s consideration written or oral com- 
ments concerning the proposal prior to the issuance of a final agency decision 
in accordance with G.S. 150A-36. (1983, c. 718, s. 1; 1985, c. 589, s. 2.) 


§ 122C-25. Inspections; confidentiality. 


(a) The Secretary shall make or cause to be made inspections that the 
Secretary considers necessary. Facilities licensed under this Article shall be 
subject to inspection at all times by the Secretary. 

(b) Notwithstanding G.S. 8-538, G.S. 8-53.3 or any other law relating to 
confidentiality of communications involving a patient or client, in the course 
of an inspection conducted under this section, representatives of the Secretary 
may review any writing or other record concerning the admission, discharge, 
medication, treatment, medical condition, or history of any individual who is 
or has been a patient, resident, or client of a licensable facility and the person- 
nel records of those individuals employed by the licensable facility. 

A licensable facility, its employees, and any other individual interviewed in 
the course of an inspection are immune from liability for damages resulting 

from disclosure of any information to the Secretary. 

Except as required by law, it is unlawful for the Secretary or an employee of 
the Department to disclose the following information to someone not autho- 
rized to receive the information: 

(1) Any confidential or privileged information obtained under this section 
unless the client or his legally responsible person authorizes disclo- 
sure in writing; or 

(2) The name of anyone who has furnished information concerning a 
licensable facility without the individual’s consent. 

Violation of this subsection is a misdemeanor punishable by a fine, not to 
exceed five hundred dollars ($500.00). 

All confidential or privileged information obtained under this section and 
the names of persons providing this information are exempt from Chapter 132 
of the General Statutes. 

(c) The Secretary shall adopt rules regarding inspections, that, at a mini- 
mum, provide for: 

(1) A general administrative schedule for inspections; and 

(2) An unscheduled inspection without notice, if there is a complaint 
alleging the violation of any licensing rule adopted under this Arti- 
cle. (1983, c. 718, s. 1; 1985, c. 589, s. 2.) 
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§ 122C-26. Powers of the Commission. 


In addition to other powers and duties, the Commission shall exercise the 
following powers and duties: ' 

(1) Adopt, amend, and repeal rules consistent with the laws of this State 
and the laws and regulations of the federal government to implement 
the provisions and purposes of this Article; bs | 

(2) Issue declaratory rulings needed to implement the provisions and 
purposes of this Article; | 

(3) Adopt rules governing appeals of decisions to approve or deny licen- | 
sure under this Article; and 

(4) Adopt rules for the waiver of rules adopted under this Article. (1983, 
c}'718; 8. 1; 1985; c. 589,'s. 2.) | 


§ 122C-27. Powers of the Secretary. | 


The Secretary shall: 
(1) Administer and enforce the provisions, rules, and decisions pursuant 
to this Article; ) 

(2) Appoint hearing officers to conduct appeals under this Article; , 

(3) Prescribe by rule the contents of the application for licensure and — 
renewal; | 

(4) Inspect facilities and records of each facility to be licensed under this — 
Article under the rules and decisions pursuant to this Article; | 

(5) Issue a license upon a finding that the applicant and facility comply | 
with the provisions of this Article and the rules of the Commission | 
and the Secretary; 

(6) Define by rule procedures for submission of periodic reports by facili- 
ties licensed under this Article; 

(7) Grant, deny, suspend, or revoke a license under this Article; 

(8) In accordance with rules of the Commission, make final agency deci- 
sions for appeals from the denial, suspension, or revocation of a li- 
cense in accordance with G.S. 122C-24; and 

(9) In accordance with rules of the Commission, grant waiver for good 
cause of any rules implementing this Article that do not affect the 
health, safety, or welfare of individuals within a licensable facility. 
(1983, c. 718, s. 1; 1985, c. 589, s. 2.) 


§ 122C-28. Penalties. 


Operating a licensable facility without a license is a misdemeanor and is 
punishable by a fine not to exceed fifty dollars ($50.00), for the first offense 
and a fine, not to exceed five hundred dollars ($500.00), for each subsequent 
offense. Each day’s operation of a licensable facility without a license is a 
separate offense. (1983, c. 718, s. 1; 1985, c. 589, s. 2.) 


§ 122C-29. Injunction. 


(a) Notwithstanding the existence or pursuit of any other remedy, the Sec- 
retary may, in the way provided by law, maintain an action in the name of the 
State for injunction or other process against any person to restrain or prevent 
the establishment, conduct, Management, or operation of a licensable facility 
operating without a license or in a way that threatens the health, safety, or 
welfare of the individuals in the licensable facility. 
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(b) If any individual interferes with the proper performance or duty of the 
Secretary in carrying out this Article, the Secretary may institute an action in 
the superior court of the county in which the interference occurred for injunc- 
tive relief against the continued interference, irrespective of all other reme- 
dies at law. (1983, c. 718, s. 1; 1985, c. 589, s. 2.) 


-§§ 122C-30 to 122C-50: Reserved for future codification purposes. 


ARTICLE 3. 
Clients’ Rights. 


§ 122C-51. Declaration of policy on clients’ rights. 


It is the policy of the State to assure basic human rights to each client of a 
facility. These rights include the right to dignity, privacy, humane care, and 
freedom from mental and physical abuse, neglect, and exploitation. Each facil- 
ity shall assure to each client the right to live as normally as possible while 
receiving care and treatment. 

It is further the policy of this State that each client who is admitted to and 
is receiving services from a facility has the right to treatment, including 
access to medical care and habilitation, regardless of age or degree of mental 
illness, mental retardation, or substance abuse. Each client has the right to an 
individualized written treatment or habilitation plan setting forth a program 
to maximize the development or restoration of his capabilities. (1973). Ce4 Tass. 
1; c. 1436, ss. 1, 8; 1985, c. 589, s. 2.) 


Editor’s Note. — The correct citation to the Legal Periodicals. — For comment on ex- 
_ opinion of the Attorney General in the bound clusionary zoning of community facilities, see 
volume under former § 122-55.1, the compara- 12N.C. Cent. L.J. 167 (1980). 
ble provision in former Chapter 122, is 48 
N.C.A.G. 9. 


§ 122C-52. Right to confidentiality. 


(a) Confidential information acquired in attending or treating a client is 
not a public record under Chapter 132 of the General Statutes. 

(b) Except as authorized by G.S. 122C-53 through G.S. 122C-56, no individ- 
ual having access to confidential information may disclose this information. 

(c) Except as provided by G.S. 122C-53 through G.S. 122C-56, each client 
has the right that no confidential information acquired be disclosed by the 
facility. 

(d) No provision of G.S. 122C-53 through G.S. 122C-56 permitting disclo- 
sure of confidential information may apply to the records of a client when 
federal statutes or regulations applicable to that client prohibit the disclosure 
of this information. 

(e) Except as required or permitted by law, disclosure of confidential infor- 
mation to someone not authorized to receive the information is a misde- 
meanor and is punishable by a fine, not to exceed five hundred dollars 
($500.00). (1955, c. 887, s. 12; 1963, c. 1166, s. 10; 1965, c. 800, s. 4; 1973, c. 47, 
s. 2: c. 476, s. 133; c. 673, s. 5; c. 1408, s. 2; 1979, c. 147; 1983, c. 383, s. 10; c. 
491; c. 638, s. 22; c. 864, s. 4; 1985, c. 589, s. Ze) 
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Legal Periodicals. — For survey of 1979 } 
law on evidence, see 58 N.C.L. Rev. 1456 { 
(1980). ; 
CASE NOTES 4 


Editor’s Note. — The case cited below was Cited in Baugh v. Woodard, 56 N.C. App. 
decided under comparable provisions of former 180, 287 S.E.2d 412 (1982). 
Chapter 122. 


§ 122C-53. Exceptions; client. 


(a) A facility may disclose confidential information if the client or his 
legally responsible person consents in writing to the release of the informa- 
tion to a specified person. This release is valid for a ppaete length of time 
and is subject to revocation by the consenting individual. ; | 

(b) A facility may disclose the fact of admission or ee of a client to 
the client’s next of kin whenever the responsible professional determines that 
the disclosure is in the best interest of the client. es sts 

(c) Upon request a client shall have access to confidential information in 
his client record except information that would be injurious to the client’s: 
physical or mental well-being as determined by the attending physician or, if 
there is none, by the facility director or his designee. If the attending physi- 
cian or, if there is none, the facility director or his designee has refused to. 
provide confidential information to a client, the client may request that the 
information be sent to a physician or psychologist of the client’s choice, and in 
this event the information shall be so provided. ; | 

(d) Except as provided by G.S. 90-21.4(b), upon request the legally responsi-_ 
ble person of a client shall have access to confidential information in the 
client’s record; except information that would be injurious to the client’s phys- 
ical or mental well-being as determined by the attending physician or, if there 
is none, by the facility director or his designee. If the attending physician or, if 
there is none, the facility director or his designee has refused to provide 
confidential information to the legally responsible person, the legally respon- 
sible person may request that the information be sent to a physician or psy- 
chologist of the feaaily responsible person’s choice, and in this event the infor- 
mation shall be so provided. 

(e) A client advocate’s access to confidential information and his responsi- 
bility for safeguarding this information are as provided by subsection (g) of 
this section. 

(f) As used in subsection (g) of this section, the following terms have the 
meanings specified: 

(1) “Internal client advocate” means a client advocate who is employed by 
the facility or has a written contractual agreement with the Depart- 
ment or with the facility to provide monitoring and advocacy services 
to clients in the facility in which the client is receiving services; and 

(2) “External client advocate” means a client advocate acting on behalf of 
a particular client with the written consent and authorization; 

a. In the case of a client who is an adult and who has not been 
adjudicated incompetent under Chapters 33 or 35 of the General 
Statutes, of the client; or 

b. In the case of any other client, of the client and his legally respon- 
sible person. 

(g) An internal client advocate shall be granted, without the consent of the 
client or his legally responsible person, access to routine reports and other 
confidential information necessary to fulfill his monitoring and advocacy 
functions. In this role, the internal client advocate may disclose confidential 
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information received to the client involved, to his legally responsible person, 
to the director of the facility or his designee, to other individuals within the 


facility who are involved in the treatm 


ent or habilitation of the client, or to 


the Secretary in accordance with the rules of the Commission. Any further 
disclosure shall require the written consent of the client and his legally re- 
sponsible person. An external client advocate shall have access to confidential 
information only upon the written consent of the client and his legally respon- 
sible person. In this role, the external client advocate may use the information 
only as authorized by the client and his legally responsible person. 

(h) In accordance with G.S. 122C-205, the facility shall notify the appropri- 


ate individuals upon the escape from an 


hour facility. 


d subsequent return of clients to a 24- 


(i) Upon the request of a client, a facility shall disclose to an attorney 
confidential information relating to that client. (1973, c. 475, s. 1; c. 1436, ss. 


2-5; 1985, c. 589, s. 2.) 


CASE NOTES 


Editor’s Note. — The case cited below was 
decided under comparable provisions of former 
Chapter 122. 

Prisoners receiving mental health care 
were not covered by former § 122-36 (see now 
§ 122C-3) and former § 122-55.2 (see now 
§§ 122C-53, 122C-58, and 122C-62); the stat- 
utes applied only to mental health patients 
who were not imprisoned with the Department 
of Corrections. Baugh v. Woodard, 56 N.C. 
App. 180, 287 S.E.2d 412, cert. denied, 305 
N.C. 759, 292 S.E.2d 574 (1982). 


With respect to the rights of prisoners receiv- 
ing care in Department of Human Resources- 
operated facilities, § 143B-261.1 and the regu- 
lations adopted pursuant thereto apply, rather 
than former § 122-36 (see now § 122C-3) and 
former § 122-55.2 (see now 8§ 122C-53, 
122C-58, and 122C-62), as they do to those 
prisoners who remained in prison for their 
mental health care. Baugh v. Woodard, 56 N.C. 
App. 180, 287 S.E.2d 412, cert. denied, 305 
N.C. 759, 292 S.E.2d 574 (1982). 


§ 122C-54. Exceptions; abuse reports and court proceed- 


ings. 


(a) A facility shall disclose confidential information if a court of competent 
jurisdiction issues an order compelling disclosure. 

(b) If an individual is a defendant in a criminal case and a mental examina- 
tion of the defendant has been ordered by the court, the facility may send the 
results or the report of the mental examination to the clerk of court, to the 
district attorney or prosecuting officer, and to the attorney of record for the 
defendant as provided in G.S. 15A-1002(d). 

(c) Certified copies of written results of examinations by physicians and 
records in the cases of clients voluntarily admitted or involuntarily committed 
and facing district court hearings and rehearings pursuant to Article 5 of this 
Chapter shall be furnished by the facility to the client’s counsel, the attorney 
representing the State’s interest, and the court. The confidentiality of client 
information shall be preserved in all matters except those pertaining to the 
necessity for admission or continued stay in the facility or commitment under 
review. The relevance of confidential information for which disclosure is 
sought in a particular case shall be determined by the court with jurisdiction 


over the matter. 


(d) Any individual seeking confidential information contained in the court 


files or the court records of a proceed 
Chapter may file a written motion in 


ing made pursuant to Article 5 of this 
the cause setting out why the informa- 


tion is needed. A district court judge may issue an order to disclose the confi- 


dential information sought if he finds the order is appropriate under the 
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circumstances and if he finds that it is in the best interest of the individual 


admitted or committed or of the public to have the information disclosed. © 


(e) Upon the request of the legally responsible person or the minor admit- 
ted or committed, and after that minor has both been released and reached 
adulthood, the court records of that minor made in proceedings pursuant to 
Article 5 of this Chapter may be expunged from the files of the court. The 


minor and his legally responsible person shall be informed in writing by the | 
court of the right provided by this subsection at the time that the application | 


for admission is filed with the court. 


(f) A State facility and the psychiatric service of North Carolina Memorial | 
Hospital may disclose confidential information to staff attorneys of the Attor- — 
ney General’s office whenever the information is necessary to the performance | 


of the statutory responsibilities of the Attorney General’s office or to its per- | 
formance when acting as attorney for a State facility or the psychiatric service — 


of North Carolina Memorial Hospital. 


(g) A facility may disclose confidential information to an attorney who rep- — 
resents either the facility or an employee of the facility, if such information is | 


relevant to litigation, to the operations of the facility, or to the provision of | 


services by the facility. An employee may discuss confidential information | 
with his attorney or with an attorney representing the facility in which he is | 


employed. 


(h) A facility may disclose confidential information for purposes of | 


complying with Article 44 of Chapter 7A of the General Statutes and Article 6 
of Chapter 108A of the General Statutes, or as required by other State or 
federal law. (1955, c. 887, s. 12; 19638, c. 1166, s. 10; 1973, c. 47, s. 2; c. 476, s. 
133; c. 673, s. 5; c. 1408, s. 2; 1977, c. 696, s. 1; 1979, c. 147; c. 915, s. 20; 1983, 
c. 383, s. 10; c. 491; c. 638, s. 22: c. 864, s. 4; 1985, c. 589, s. 2.) 


§ 122C-55. Exceptions; care and treatment. 


(a) Any area or State facility or the psychiatric service of North Carolina 
Memorial Hospital may share confidential information regarding any client of 
that facility with any other area or State facility or the psychiatric service of 
North Carolina Memorial Hospital upon a written determination by the re- 
sponsible professional possessing the information that the sharing of informa- 
tion is necessary for the appropriate and effective care and treatment of the 
client and that failure to share this information would be detrimental to the 
care and treatment of the client. Under the circumstances described in this 
subsection, the consent of the client or legally responsible person is not re- 
quired for this information to be furnished, and the information may be fur- 


ted for outpatient treatment under the provisions of Article 5 of this Chapter 
may request, receive, and disclose confidential] information to the extent nec- 


Department of Correction when requested by that department regardi 

client of that facility when the inmate has bees detariived by a eDesaee 
ment of Correction to be in need of treatment for mental illness, mental 
retardation, or substance abuse. The Department of Correction may furnish to 
a facility confidential information in its possession about treatment for men- 
tal illness, mental retardation, or substance abuse that the Department of 
Correction has provided to any present or former inmate if the inmate is 
presently seeking treatment from the requesting facility or if the inmate has 
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been involuntarily committed to the requesting facility for inpatient or outpa- 
tient treatment. Under the circumstances described in this subsection, the 
‘consent of the client or inmate shall not be required in order for this informa- 
tion to be furnished and the information shall be furnished despite objection 
by the client or inmate. Confidential information disclosed pursuant to this 
subsection is restricted from further disclosure. 

(d) A responsible professional may disclose confidential information when 
in his opinion there is an imminent danger to the health or safety of the client 
or another individual or there is a likelihood of the commission of a felony or 
violent misdemeanor. 

(e) A responsible professional may exchange confidential information with 
a physician or other health care provider who is providing emergency medical 
services to a client. Disclosure of the information is limited to that necessary 
to meet the emergency as determined by the responsible professional. 

(f) A facility may disclose confidential information to a provider of support 
services whenever the facility has entered into a written agreement with a 
person to provide support services and the agreement includes a provision in 
which the provider of support services acknowledges that in receiving, 
storing, processing, or otherwise dealing with any confidential information, 
he will safeguard and not further disclose the information. 

(g) Whenever there is reason to believe that the client is eligible for finan- 
cial benefits through a governmental agency, a facility may disclose confiden- 
tial information to State or federal government agencies. Disclosure is limited 
to that confidential information necessary to establish financial benefits for a 
client. After establishment of these benefits, the consent of the client or his 
legally responsible person is required for further release of confidential infor- 
mation under this subsection. 

(h) Within a facility, employees, students, consultants or volunteers in- 
volved in the care, treatment, or habilitation of a client may exchange confi- 
dential information as needed for the purpose of carrying out their responsi- 
bility in serving the client. 

(i) Upon specific request, a responsible professional may release confiden- 
tial information to a physician or psychologist who referred the client to the 
facility. (1955, c. 887, s. 12; 1963, c. 1166, s. 10; 1973, c. 47, s. 2; c. 476, s. 133; 
c. 673, s. 5; c. 1408, s. 2; 1979, c. 147; 1983, c. 383, s. 10; c. 491; c. 638, s. 22; c. 
864, s. 4; 1985, c. 589, s. 2; ¢. 695, s. 15.) 


Effect of Amendments. — The 1985 “practicing” preceding “psychologist” in sub- 
amendment, effective January 1, 1986, deleted section (i). 


§ 122C-56. Exceptions; research and planning. 


(a) The Secretary may require information that does not identify clients 
from State and area facilities for purposes of preparing statistical reports of 
activities and services and for planning and study. The Secretary may also 
receive confidential information from State and area facilities when specifi- 
cally required by other State or federal law. 

(b) The Secretary may have access to confidential information from private 
or public agencies or agents for purposes of research and evaluation in the 
areas of mental health, mental retardation, and substance abuse. No confiden- 
tial information shall be further disclosed. 

(c) A facility may disclose confidential information to persons responsible 
for conducting general research or clinical, financial, or administrative audits 
if there is a justifiable documented need for this information. A person receiv- 
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ing the information may not directly or indirectly identify any client in any 
report of the research or audit or otherwise disclose client identity in any way. 
(1965, c. 800, s. 4; 1973, c. 476, s. 133; 1985, c. 589, s. 2.) 


§ 122C-57. Right to treatment and consent to treatment. 


(a) Each client who is admitted to and is receiving services from a facility 
has the right to receive age-appropriate treatment for mental health, mental 
retardation, and substance abuse illness or disability. Each client within 30 
days of admission to a facility shall have an individual written treatment or 
habilitation plan implemented by the facility. The client and his legally re- 
sponsible person shall be informed in advance of the potential risks and al- 
leged benefits of the treatment choices. ' 

(b) Each client has the right to be free from unnecessary or excessive medi- 
cation. Medication shall not be used for punishment, discipline, or staff conve- 
nience. 

(c) Medication shall be administered in accordance with accepted medical 
standards and only upon the order of a physician as documented in the client’s 
record. 

(d) Each voluntarily admitted client or his legally responsible person has 
the right to consent to or refuse any treatment offered by the facility. Consent 
may be withdrawn at any time by the person who gave the consent. If treat- 
ment is refused, the qualified professional shall determine whether treatment 
in some other modality is possible. If all appropriate treatment modalities are 
refused, the voluntarily admitted client may be discharged. In an emergency, 
a voluntarily admitted client may be administered treatment or medication, 
other than those specified in subsection (f) of this section, despite the refusal 
of the client or his legally responsible person. The Commission may adopt 
rules to provide a procedure to be followed when a voluntarily admitted client 
refuses treatment. 

(e) In the case of an involuntarily committed client, treatment measures 
other than those requiring express written consent as specified in subsection 
(f) of this section may be given despite the refusal of the client or his legally 
responsible person in the event of an emergency or when consideration of side 
effects related to the specific treatment measure is given and in the profes- 
sional judgment, as documented in the client’s record, of the treating physi- 
cian and a second physician, who is either the director of clinical services of 
the facility, or his designee, either: 

(1) The client, without the benefit of the specific treatment measure, is 
incapable of participating in any available treatment plan which will 
give him a realistic opportunity of improving his condition; 

(2) There is, without the benefit of the specific treatment measure, a 
significant possibility that the client will harm himself or others 
before improvement of his condition is realized. 

(f) Treatment involving electroshock therapy, the use of experimental 
drugs or procedures, or surgery other than emergency surgery may not be 
given without the express and informed written consent of the client or his 
legally responsible person. This consent may be withdrawn at any time by the 
person who gave the consent. The Commission may adopt rules specifying 


informed written consent of the client or his legally responsible person prior to 
their initiation. (1973, c. 475, s. 1; c. 1436, ss. 6, 7; 1981, c. 328, ss. 1, 2;°1985, 
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Editor’s Note. — Session Laws 1985, c. 589, 
5. 63(0) provides: “The Department of Human 
Resources shall prepare a report regarding al- 
ternative procedures to G:S. 122C-57(e) de- 
signed to better protect the involuntary client’s 
right to consent or refuse specific treatment 
measures. Included in this report shall be an 
assessment of the feasibility of appointing a 
guardian ad litem or a guardian for a respon- 
dent while he is held involuntarily in a 24- 
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hour facility. If the 1985 General Assembly 
Adjournment Resolution allows a report from 
the Mental Health Study Commission during 
the 1986 Short Session, then the Department’s 
report shall be made to the Mental Health 
Study Commission by March 1, 1986. If not, 
then the Department’s report shall be made to 
the Mental Health Study Commission no later 
than September 1, 1986.” The 1985 General 
Assembly allowed the report. 


§ 122C-58. Civil rights and civil remedies. 


Except as otherwise provided in this Chapter, each adult client of a facility 
keeps the same right as any other citizen of North Carolina to exercise all 
civil rights, including the right to dispose of property, execute instruments, 
make purchases, enter into contractual relationships, register and vote, bring 
civil actions, and marry and get a divorce, unless the exercise of a civil right 
has been precluded by an unrevoked adjudication of incompetency. This sec- 
tion shall not be construed as validating the act of any client who was in fact 
incompetent at the time he performed the act. (1973, ¢. A475, s. 1; c. 1436, ss. 


9-5; 1985, c. 589, s. 2.) 


CASE NOTES 


Editor’s Note. — The case cited below was 
decided under comparable provisions of former 
Chapter 122. 

Prisoners receiving mental health care 
were not covered by former § 122-36 (see now 
§ 122C-3) and former § 122-55.2 (see now 
§§ 122C-53, 122C-58, and 122C-62); the stat- 
utes applied only to mental health patients 
who were not imprisoned with the Department 
of Corrections. Baugh v. Woodard, 56 N.C. 
App. 180, 287 S.E.2d 412, cert. denied, 305 
N.C. 759, 292 S.E.2d 574 (1982). 


With respect to the rights of prisoners receiv- 
ing care in Department of Human Resources- 
operated facilities, § 143B-261.1 and the regu- 
lations adopted pursuant thereto apply, rather 
than former § 122-36 (see now § 122C-3) and 
former § 122-55.2 (see now §§ 122C-53, 
122C-58, and 122C-62), as they do to those 
prisoners who remained in prison for their 
mental health care. Baugh v. Woodard, 56 N.C. 
App. 180, 287 S.E.2d 412, cert. denied, 305 
N.C. 759, 292 S.E.2d 574 (1982). 


§ 122C-59. Use of corporal punishment. 
Corporal punishment may not be inflicted upon any client. (1973, c. 475, s. 


1; 1985, c. 589, s. 2.) 


§ 122C-60. Use of physical restraints or seclusion. 


(a) Physical restraint or seclusion of a client shall be employed only when 
there is imminent danger of abuse or injury to himself or others, when sub- 


stantial property damage is occurring 
necessary as a measure of therapeutic 


or when the restraint or seclusion 1s 


treatment. All instances of restraint or 


seclusion and the detailed reasons for such action shall be documented in the 
client’s record. Each client who is restrained or secluded shall be observed 
frequently, and a written notation of the observation shall be made in the 


client’s record. 


(b) The Commission may adopt rules to implement this section. (1973, c. 


475, s. 1; 1985, c. 589, s. 2.) 
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§ 122C-61. Treatment rights in 24-hour facilities. | 
In addition to the rights set forth in G.S. 122C-57 , each client who is receiv- 
ing services at a 24-hour facility has the following rights: ; | 
(1) The right to receive necessary treatment for and prevention of physi-| 
cal ailments based upon the client’s condition and projected length of 
stay. The facility may seek to collect appropriate reimbursement for ; 
its costs in providing the treatment and prevention; and sill 
(2) The right to have, as soon as practical during treatment or habilita- 
tion but not later than the time of discharge, an individualized writ- 
ten discharge plan containing recommendations for further services 
designed to enable the client to live as normally as possible. A dis- 
charge plan may not be required when it is not feasible because of an 
unanticipated discontinuation of a client’s treatment. With the con- 
sent of the client or his legally responsible person, the professionals 
responsible for the plans shall contact appropriate agencies at the 
client’s destination or in his home community before formulating the 
recommendations. A copy of the plan shall be furnished to the client _ 
or to his legally responsible person and, with the consent of the client, | 
to the client’s next of kin. (1973, c. 475, s. 1; c. 1436, ss. 6, 7; 1981, c. 
328, ss. 1, 2; 1985, c. 589, s. 2.) } 


: 


§ 122C-62. Additional rights in 24-hour facilities. 


(a) In addition to the rights enumerated in G.S. 122C-51 through G.S. | 
122C-61, each adult client who is receiving treatment or habilitation in a 24- 
hour facility keeps the right to: | 

(1) Send and receive sealed mail and have access to writing material, 
postage, and staff assistance when necessary; 

(2) Contact and consult with, at his own expense and at no cost to the - 
facility, legal counsel, private physicians, and private mental health, — 
mental retardation, or substance abuse professionals, of his choice; 
and | 

(3) Contact and consult with a client advocate if there is a client advo- — 
cate. : 

The rights specified in this subsection may not be restricted by the facility and — 
each adult client may exercise these rights at all reasonable times. 

(b) Except as provided in subsections (e) and (h) of this section, each adult 
client who is receiving treatment or habilitation in a 24-hour facility at all 
times keeps the right to: 

(1) Make and receive confidential telephone calls. All long distance calls 
shall be paid for by the client at the time of making the call or made 
collect to the receiving party; 

(2) Receive visitors between the hours of 8:00 a.m. and 9:00 p.m. for a 
period of at least six hours daily, two hours of which shall be after 
6:00 p.m.; however visiting shall not take precedence over therapies; 

(3) Communicate and meet under appropriate supervision with individ- 
uals of his own choice upon the consent of the individuals; 

(4) Make visits outside the custody of the facility unless: 

Bi Commitment proceedings were initiated as the result of the cli- 


volving an assault with a deadly weapon, and the respondent 
was found not guilty by reason of insanity or incapable of pro- 
ceeding; 
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b. The client was voluntarily admitted or committed to the facility 
while under order of commitment to a correctional facility of the 
Department of Correction; or 

c. The client is being held to determine capacity to proceed pursuant 
to G.S. 15A-1002; 

A court order may expressly authorize visits otherwise prohibited by 

the existence of the conditions prescribed by this subdivision; 

(5) Be out of doors daily and have access to facilities and equipment for 
physical exercise several times a week; 

(6) Except as prohibited by law, keep and use personal clothing and pos- 
sessions; 

(7) Participate in religious worship; 

(8) Keep and spend a reasonable sum of his own money; 

(9) Retain a driver’s license, unless otherwise prohibited by Chapter 20 of 
the General Statutes; and 

(10) Have access to individual storage space for his private use. 

(c) In addition to the rights enumerated in G.S. 122C-51 through G:S. 
122C-57 and G.S. 122C-59 through G.S. 122C-61, each minor client who is 
receiving treatment or habilitation in a 24-hour facility has the right to have 

access to proper adult supervision and guidance. In recognization of the 
minor’s status as a developing individual, the minor shall be provided oppor- 
tunities to enable him to mature physically, emotionally, intellectually, 
socially, and vocationally. In view of the physical, emotional, and intellectual 
immaturity of the minor, the 24-hour facility shall provide appropriate struc- 
ture, supervision and control consistent with the rights given to the minor 
_ pursuant to this Article. The facility shall also, where practical, make reason- 
able efforts to ensure that each minor client receives treatment apart and 
separate from adult clients unless the treatment needs of the minor client 
dictate otherwise. 
Each minor client who is receiving treatment or habilitation from a 24-hour 
facility has the right to: 

(1) Communicate and consult with his parents or guardian or the agency 
or individual having legal custody of him, 

(2) Contact and consult with, at his own expense or that of his legally 
responsible person and at no cost to the facility, legal counsel, private 
physicians, private mental health, mental retardation, or substance 
abuse professionals, of his or his legally responsible person’s choice; 


an 
(3) Contact and consult with a client advocate, if there is a client advo- 


cate. 
The rights specified in this subsection may not be restricted by the facility and 
each minor client may exercise these rights at all reasonable times. 

(d) Except as provided in subsections (e) and (h) of this section, each minor 
aa who is receiving treatment or habilitation in a 24-hour facility has the 
right to: 

: (1) Make and receive telephone calls. All long distance calls shall be paid 
for by the client at the time of making the call or made collect to the 
receiving party; 

(2) Send and receive mail and have access to writing materials, postage, 
and staff assistance when necessary; 

(3) Under appropriate supervision, receive visitors between the hours of 
8:00 a.m. and 9:00 p.m. for a period of at least six hours daily, two 
hours of which shall be after 6:00 p.m.; however visiting shall not 
take precedence over school or therapies; 

(4) Receive special education and vocational training in accordance with 
federal and State law; 


151 


§ 122C-62 1985 CUMULATIVE SUPPLEMENT § 122C-62 


(5) Be out of doors daily and participate in play, recreation, and physical 
exercise on a regular basis in accordance with his needs; . 

(6) Except as prohibited by law, keep and use personal clothing and pos-| 
sessions under appropriate supervision; | 

(7) Participate in religious worship; ‘ 

(8) Have access to individual storage space for the safekeeping of per- 
sonal belongings; 

(9) Have access to and spend a reasonable sum of his own money; and 

(10) Retain a driver’s license, unless otherwise prohibited by Chapter 20° 
of the General Statutes. | 

(e) No right enumerated in subsections (b) or (d) of this section may be 
limited or restricted except by the qualified professional responsible for the 
formulation of the client’s treatment or habilitation plan. A written statement 
shall be placed in the client’s record that indicates the detailed reason for the | 
restriction. The restriction shall be reasonable and related to the client’s 
treatment or habilitation needs. A restriction is effective for a period not to’ 
exceed 30 days. An evaluation of each restriction shall be conducted by the 
qualified professional at least every seven days, at which time the restriction | 
may be removed. Each evaluation of a restriction shall be documented in the | 
client’s record. Restrictions on rights may be renewed only by a written state- | 
ment entered by the qualified professional in the client’s record that states the | 
reason for the renewal of the restriction. In the case of an adult client who has 
not been adjudicated incompetent, in each instance of an initial restriction or | 
renewal of a restriction of rights, an individual designated by the client shall, | 
upon the consent of the client, be notified of the restriction and of the reason _ 
for it. In the case of a minor client or an incompetent adult client, the legally | 
responsible person shall be notified of each instance of an initial restriction or 
renewal of a restriction of rights and of the reason for it. Notification of the — 
designated individual or legally responsible person shall be documented in | 
writing in the client’s record. 

(f) The Commission may adopt rules to implement subsection (e) of this | 
section. 

(g) With regard to clients being held to determine capacity to proceed pur- 
suant to G.S. 15A-1002 or clients in a facility for substance abuse, and not- — 
withstanding the prior provisions of this section, the Commission may adopt | 
rules restricting the rights set forth under (b) (2) and (d) (8) of this section if | 
restrictions are necessary and reasonable in order to protect the health, 
safety, and welfare of the client involved or other clients. 

(h) The rights stated in subdivisions (b) (2), (b) (4), (b) (5), (b) (10), (d) (3), (d) 
(5) and (d) (8) may be modified in a general hospital by that hospital to be the 
same as for other patients in that hospital; provided that any restriction of a | 
specific client’s rights shall be done in accordance with the provisions of sub- | 

| 
| 


—- = 


are (e) of this section. (1973, c. 475, s. 1; c. 1436, ss. 2-5, 8; 1985, c. 589, s. 


CASE NOTES 


Editor’s Note. — The case cited below was who were not imprisoned with the Department 
decided under comparable provisions of former of Corrections. Baugh v. Woodard, 56 N.C. 
Chapter v8 gh: App. 180, 287 S.E.2d 412, cert. denied, 305 

Prisoners receiving mental health care N.C. 759, 292 S.E.2d 574 (1982). 
were not covered by former § 122-36 (see now With respect to the rights of prisoners receiv- 
§ 122C-3) and former § 122-55.2 (see now ing care in Department of Human Resources- _ 
§§ 122C-53, 122C-58, and 122C-62): the stat- operated facilities, § 143B-261.1 and the regu- 
utes applied only to mental health patients lations adopted pursuant thereto apply, rather 
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than former § 122-36 (see now § 122C-3) and mental health care. Baugh v. Woodard, 56 N.C. 
‘former § 122-55.2 (see now §§ 122C-53, App. 180, 287 S.E.2d 412, cert. denied, 305 
122C-58, and 122C-62), as they do to those N.C. 759, 292 S.E.2d 574 (1982). 

‘prisoners who remained in prison for their 


§ 122C-63. Assurance for continuity of care for individuals 
with mental retardation. 


~ (a) Any individual with mental retardation admitted for residential care or 
treatment for other than respite or emergency care to any residential facility 
operated under the authority of this Chapter and supported all or in part by 
state-appropriated funds has the right to residential Pincanietit in an alterna- 
tive facility if the client is in need of placement and if the original facility can 
no longer provide the necessary care or treatment. 

(b) The operator of a residential facility providing residential care or treat- 
ment, for other than respite or emergency care, for individuals with mental 
retardation shall notify the area authority serving the client’s county of resi- 
dence of his intent to close a facility or to discharge a client who may be in 
need of continuing care at least 60 days prior to the closing or discharge. 
_ The operator’s notification to the area authority of intent to close a facility 
or to discharge a client who may be in need of continuing care constitutes the 
Baers acknowledgement of the obligation to continue to serve the client 
until: 

(1) The area authority determines that the client is not in need of contin- 
uing care; 

(2) The client is moved to an alternative residential placement; or 

(3) Sixty days have elapsed; 

whichever occurs first. 

In cases in which the safety of the client who may be in need of continuing 

care, of other clients, of the staff of the residential facility, or of the general 

ublic, is concerned, this 60-day notification period may be waived by secur- 
ing an emergency placement in a more secure and safe facility. The operator 
of the residential facility shall notify the area authority that an emergency 
placement has been arranged within 24 hours of the placement. The area 
authority and the Secretary shall retain their respective responsibilities upon 
receipt of this notice. 

(c) An individual who may be in need of continuing care may be discharged 
from a residential facility without further claim for continuing care against 
the area authority or the State if: 

(1) After the parent or guardian, if the client is a minor or an adjudicated 
incompetent adult, or the client, if an adult not adjudicated incompe- 
tent, has entered into a contract with the operator upon the client’s 
admission to the original residential facility the parent, guardian, or 
client who entered into the contract refuses to carry out the contract, 


or 

(2) After an alternative placement for a client in need of continuing care 
is located, the parent or guardian who admitted the client to the 
residential facility, if the client is a minor or an adjudicated incompe- 
tent adult, or the client if an adult not adjudicated incompetent, 
refuses the alternative placement. 

(d) Decisions made by the area authority regarding the need for continued 
placement or regarding the availability of an alternative placement of a client 
may be appealed eee to the appeals process of the area authority and 
subsequently to the Secretary or the Commission under their rules. If the 
Be eal process extends beyond the operator’s 60-day obligation to continue to 
serve the client, the Secretary shall arrange a temporary placement in a State 
facility for the mentally retarded pending the outcome of the appeal. 


153 


§ 122C-64 1985 CUMULATIVE SUPPLEMENT § ke 


(e) The area authority that serves the county of residence of the client is 
responsible for assessing the need for continuity of care and for the coordina- 
tion of the placement among available public and private facilities whenever 
the authority is notified that a client may be in need of continuing care. If an 
alternative placement is not available beyond the operator’s 60-day obligation 
to continue to serve the client, the Secretary shall arrange for a temporary 
placement in a State facility for the mentally retarded. The area authority 
shall retain responsibility for coordination of placement during a temporary 
placement in a State facility. | 

(f) The Secretary is responsible for coordinative and financial assistance to 
the area authority in the performing of its duties to coordinate placement so. 
as to assure continuity of care and for assuring a continuity of care placement: 
beyond the operator’s 60-day obligation period. 

(g) The area authority’s financial responsibility, through local and 
allocated State resources, is limited to: 

(1) Costs relating to the identification and coordination of alternative 
placements; | 
(2) If the original facility is an area facility, maintenance of the client in| 
the original facility for up to 60 days; and | 
(3) Release of allocated categorical State funds used to support the care or 
treatment of the specific client at the time of alternative placement if’ 
the Secretary requires the release. | 

(h) In accordance with G.S. 143B-147(a)(1) the Commission shall develop 
programmatic rules to implement this section, and, in accordance with G.S. 
122C-112(a)(6), the Secretary shall adopt budgetary rules to implement this. 
section. (1981, c. 1012; 1985, c. 589, s. 2.) : 


—— 


§ 122C-64. Human rights committees. 


Human rights committees responsible for protecting the rights of clients 
shall be established at each State facility and may be established for area | 
authorities. The Commission shall adopt rules for the establishment of com- 
mittees. These rules shall include the composition and duties of the commit- | 
tees and procedures for appointment of the members by the Secretary for 
State facilities and by the area board for area authorities. (1985, c. 589, s. 2.) 


§ 122C-65. Offenses relating to clients. 


(a) For the protection of clients receiving treatment or habilitation in a 24- 
hour facility, it is unlawful for any individual who is not a mentally retarded : 
client in a facility: 

(1) To assist, advise, or solicit, or to offer to assist, advise, or solicit a | 
client of a facility to leave without authority; 
(2) To transport or to offer to transport a client of a facility to or from any | 
place without the facility’s authority; : 
(3) To receive or to offer to receive a minor client of a facility into any | 
place, structure, building, or conveyance for the purpose of engaging © 
in any act that would constitute a sex offense, or to solicit a minor. 
client of a facility to engage in any act that would constitute a sex. 
offense; | 
(4) To hide an individual who has left a facility without authority; or 
(5) To engage in, or offer to engage in an act with a client of a facility that. 
would constitute a sex offense. 
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 (b) Violation of this section is a misdemeanor and is punishable as provided 
‘in G.S. 14-3. (1899, c. 1, s. 53; Rev., s. 3694; Cis... s26171;.1963,c. 1184; ssicls 
(6; 1985, c. 589, s. 2.) 


Editor’s Note. — Session Laws 1985, ch. § 122C-66 apply only to acts or omissions oc- 
589, s. 63(b) provides that this section and curring on or after January 1, 1986. 


§ 122C-66. Protection from abuse and exploitation; report- 
ing. 


(a) An employee of or a volunteer at a facility who, other than as a part of 
generally accepted medical or therapeutic procedure, knowingly causes pain 
or injury to a client or borrows or takes personal property from a client is 
guilty of a misdemeanor and is punishable as provided in G.S. 14-3. Any 
employee or volunteer who uses reasonable force to carry out the provisions of 

G.S. 122C-60 or to protect himself or others from a violent client does not 
violate this subsection. 

(b) An employee of a facility who witnesses or has knowledge of a violation 

of subsection (a) or of an accidental injury to a client shall report the violation 
or accidental injury to authorized personnel designated by the facility. No 
employee making a report may be threatened or harassed by any other em- 
ployee or volunteer on account of the report. Violation of this subsection is a 
‘misdemeanor punishable by a fine, not to exceed five hundred dollars 
($500.00). 
_ (c) The identity of an individual who makes a report under this section or 
‘who cooperates in an ensuing investigation may not be disclosed without his 
consent, except to persons authorized by the facility or by State or federal law 
to investigate or prosecute these incidents, or in a grievance or personnel 
hearing or civil or criminal action in which a reporting individual is testify- 
ing, or when disclosure is legally compelled or authorized by judicial discov- 
ery. This subsection shall not be interpreted to require the disclosure of the 
identity of an individual where it is otherwise prohibited by law. 

(d) An employee who makes a report in good faith under this section is 
immune from any civil liability that might otherwise occur for the report. In 
any case involving liability, making of a report under this section is prima 
facie evidence that the maker acted in good faith. 

(e) The duty imposed by this section is in addition to any duty imposed by 
G.S. 7A-543 or G.S. 108A-102. 

(f) The facility shall investigate or provide for the investigation of all re- 
ports made under the provisions of this section. (1985, c. 589, s. 2.) 


Editor’s Note. — Session Laws 1985, ch. section apply only to acts or omissions occur- 
589, s. 63(b) provides that § 122C-65 and this _ ring on or after January 1, 1986. 


§ 122C-67. Other rules regarding abuse, exploitation, 
neglect not prohibited. 

G.S. 122C-66 does not prohibit the Commission from adopting rules for 

State and area facilities and does not prohibit other facilities from issuing 


policies regarding other forms of prohibited abuse, exploitation, or neglect. 
(1985, c. 589, s. 2.) 
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§§ 122C-68 to 122C-100: Reserved for future codification purposes. — 


ARTICLE 4. 


Organization and System for Delivery of Mental Health, | 
Mental Retardation, and Substance Abuse Services. 


Part 1. Policy. 


§ 122C-101. Policy. 


Within the public system of mental health, mental retardation, and sub 
stance abuse services, there are both area and State facilities. An area author 
ity is the locus of coordination among public services for clients of it, 
catchment area. To assure the most appropriate and efficient care of client 
within the publicly supported service system, area authorities are encourage 
to develop and secure approval for a single portal of entry and exit policy fo 
their catchment areas. (1985, c. 589, s. 2.) 


§§ 122C-102 to 122C-110: Reserved for future codification purposes. 


Part 2. State, County and Area Authority. 


§ 122C-111. Administration. ; 

The Secretary shall administer and enforce the provisions of this Chapte) 
and the rules of the Commission and shall operate State facilities. An areg 
director shall administer the programs of the area authority and enforce the! 
rules of the area board, applicable State laws, rules of the Commission, anc 
rules of the Secretary. The Secretary in cooperation with area directors anc! 
State facility directors shall provide for the coordination of services betweer 
area authorities and State facilities. (1963, c. 1166, s. 3; 1973, c. 476, s. 133) 
1985, c. 589, s. 2.) 


§ 122C-112. Powers and duties of the Secretary. 


(a) The Secretary shall: | 

(1) Enforce the provisions of this Chapter and the rules of the Commis- 

sion and the Secretary; | 

(2) Assist counties and area authorities in the establishment and opera- 

tion of community-based programs within catchment areas specified 

in rules adopted by the Commission; | 

(3) Operate State facilities and adopt rules pertaining to their operation; 

(4) Promote a unified system of services for the citizens of this State by 

coordinating services provided in State facilities and area facilities; 

(5) Approve the plans and budgets of an area authority and adopt rules 

pertaining to the content and format of these plans and budgets; 

(6) Adopt rules governing the expenditure of all area authority funds; 

(7) Adopt rules for the establishment of single portal designation and 
approve an area as a Epa portal area; 

(8) Except as provided in G.S. 122C-26(4), adopt rules establishing proce- 


ete for waiver of rules adopted by the Secretary under this Chap- 
er. 
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(9) Notify the clerks of superior court of changes in the designation of 
State facility regions and of facilities designated under G.S. 
122C-252; 

(10) Promote public awareness and understanding of mental health, 
mental illness, mental retardation, and substance abuse; 

(11) Administer and enforce rules that are conditions of participation in 
federal or State financial aid; and 

(12) Carry out G.S. 122C-361. 

(b) The Secretary may: 

(1) Acquire by purchase or otherwise in the name of the Department 
equipment, supplies, and other personal property necessary to carry 
out the mental health, mental retardation, and substance abuse pro- 
grams; 

(2) Sponsor training opportunities in the fields of mental health, mental 
retardation, and substance abuse; 

(3) Promote and conduct research in the fields of mental health, mental 
retardation, and substance abuse; 

(4) Provide technical assistance for the development and improvement of 
prevention services; 

(5) Receive donations of money, securities, equipment, supplies, or any 
other personal property of any kind or description which shall be 
used by the Secretary for the purpose of carrying out mental health, 
mental retardation, and substance abuse programs. Any donations 
shall be reported to the Office of State Budget and Management as 
determined by that office; | 

(6) Accept, allocate, and spend any federal funds for mental health, men- 
tal retardation, and substance abuse activities that may be made 
available to the State by the federal government. This Chapter shall 
be liberally construed in order that the State and its citizens may 
benefit fully from these funds. Any federal funds received shall be 
deposited with the State Treasurer and shall be appropriated by the 
General Assembly for the mental health, mental retardation, or sub- 
stance abuse purposes specified; 

(7) Enter agreements authorized by G.5. 122C-346. (C.S., s. 6153; 1929, 
c. 265, s. 1; 1938, c. 342, s. 1; 1943, c. 32 164; 1945, C902. Sad, 
1947, c. 537, ss. 5, 6; 1957, c. 1232, s. 1; 1959, c. 348, s. 3; c. 1002, s. 3; 
c. 1028, ss. 1, 2, 3, 5; 1963, c. 451, 5.1; c. 1166, ss. 3, 6, 10; c. 1184, s. 6; 
1965, c. 800, s. 1; c. 929, s. 3; 1969, c. 676, s. 2; 1971, c. 470, s. 1; 1973, 
c. 476, s. 133; c. 661; 1977, c. 568, s. 1; c. 679, s.7; 1979, c. 358, ss. 2-4, 
23; 1981, c. 51, ss. 3, 4; c. 539, s. 1; 1983, c. 280; c. 383, s. 2; 1985, c. 
589, s. 2.) 


-§ 122C-113. Cooperation between Secretary and other 
\ agencies. 


| (a) The Secretary shall cooperate with other State agencies to coordinate 
services for the treatment and habilitation of individuals who are mentally ill, 
mentally retarded, or substance abusers. The Secretary shall also coordinate 
with these agencies to provide public education to promote a better under- 
standing of mental illness, mental retardation, and substance abuse. 

(b) The Secretary shall promote cooperation among area facilities, State 
facilities, and local agencies to facilitate the provision of services to individ- 
uals who are mentally ill, mentally retarded, or substance abusers. 
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c) The Secretary shall adopt rules to assure this coordination. (1968, c. 
ges 853; 1973: c. 176, s. 133; 1977, c. 679, s. 7; 1981, c. 51, s. 3; 1985, c. 589, s. 


2.) 


—_ hee = 


§ 122C-114. Powers and duties of the Commission. 


The Commission shall have authority as provided by this Chapter, Chapters 
90 and 148 of the General Statutes, and by G.S. 143B-147. (C. S., s. 6153; 
1929, c. 265, s. 1; 1933, c. 342, s. 1; 1943, cc. 32, 164; 1945, c. 952, s. 9; 1947, c. 
537 s. 5; 1957, c. 1232, s. 1; 1959, c. 348, s. 35 ¢. 1002, s. 3; c. 1028, ss. 1, 2, 3, 5; 
1963, c. 451, 8. 1; c. 1166, s. 10; 1973, c. 476, s. 133; 1977, c. 679, s. 7; 1981, c. 
51, 8. 351985, c: 589, 8.2.) | 


— 


§ 122C-115. Powers and duties of counties and cities. 


(a) Except as provided in G.S. 153A-77, a county shall provide mental) 
health, mental retardation, and substance abuse services through an area 
authority. 

(b) Counties and cities may appropriate funds for the support of programs 
that serve the catchment area, whether the programs are physically located 
within a single county or whether any facility housing a program is owned 
and operated by the city or county. Counties and cities may make appropria- 
tions for the purposes of this Chapter and may allocate for these purposes 
other revenues not restricted by law, and counties may fund them by levy of: 
property taxes pursuant to G.S. 153A-149(c)(22). 

(c) Within a catchment area designated by the Commission, a board of 
county commissioners or two or more boards of county commissioners jointly: 
shall establish an area authority with the approval of the Secretary. ( 1977, c.| 


568, s. 1; c. 679, s. 7; 1979, c. 358, ss. 5, 23; 1981, c. 51, s. 3; 1985, c. 589, s. 2.) 


§ 122C-116. Status of area authority. 


An area authority is a local political subdivision of the State except that a’ 
single county area authority is considered a department of the county in 
which it is located for the purposes of Chapter 159 of the General Statutes. 
(1977, c. 568, s. 1; c. 679, s. 7; 1979, c. 358, s. 2; 1981, c. 51, ss. 3, 4; c. 539, s. 15) 


1983, c. 280; c. 383, s. 2; 1985, c. 589, s. 2.) 


§ 122C-117. Powers and duties of the area authority. , 
(a) The area authority shall: ! 
(1) Engage in comprehensive planning, budgeting, implementing, and 
monitoring of community-based mental health, mental retardation, 

and substance abuse services; 

(2) Provide services to clients in the catchment area; 

(3) Determine the needs of the area authority’s clients and coordinate 
with the Secretary the provision of services to clients through area 
and State facilities; | 

(4) Develop plans and budgets for the area authority subject to the ap- 
proval of the Secretary; 

(5) Assure that the services provided by the area authority meet the rules 
of the Commission and Secretary; ; 

(6) Comply with federal requirements as a condition of receipt of federal 
grants; and | 
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i= 


(7) Appoint an area director. 

| (b) The governing unit of the area authority is the area board. All powers, 
duties, functions, rights, privileges, or immunities conferred on the area au- 

thority may be exercised by the area board. (1971, c. 470, s. 1; 1973, c. 476, s. 

133; c. 661; 1977, c. 568, s. 1; c. 679, s. 7; 1979, c. 358, ss. 1, 3, 14, 23; 1981, c. 

} 51,8. 3; 1983, c. 383, s. 1; 1985, c. 589, s. 2.) 


—— 


} § 122C-118. Structure of area board. 


- (a) An area board shall have no less than 15 members and no more than 25 
| members. The size of the area board may be changed from time to time as 
follows: 

(1) In a single-county area, by the board of county commissioners; 

(2) In a multi-county area by agreement of the boards of county commis- 
sioners of all the counties in the catchment area. The agreement 
shall be evidenced by concurrent resolutions adopted by the affected 
boards of county commissioners. 

(b) In a single county area, the board of county commissioners shall appoint 
the members of the area board who may be removed with or without cause. 
(ce) In areas consisting of more than one county, each board of county com- 
| missioners within the area shall appoint one commissioner as a member of the 
. area board. These members shall appoint the other members. A member may 
s be removed, with or without cause, by the group authorized to make the 
initial appointment. 

(d) The group of county commissioners authorized to make appointments to 
| the area board shall appoint new members to the area board to fill vacancies 
|) Occurring on the board before the end of the appointed term of office. These 
| appointments are for the rest of the unexpired term of office. 

(e) The area board shall include: 

(1) At least one county commissioner from each county in the area except 
that in a single-county area authority the board of commissioners 
may instead appoint any resident of the county; 

(2) At least two physicians licensed under Chapter 90 of the General 
Statutes to practice medicine in North Carolina; 

(3) At least one professional representative from the fields either of psy- 
chology, social work, nursing, or religion; 

(4) At least one individual each representing the interests of or from 
citizens’ organizations representing the interests of individuals with: 
a. Mental illness; 

b. Mental retardation; 
c. Alcoholism; and 
d. Drug abuse; 

(5) At least one representative from local hospitals or area planning orga- 
nizations; and 

(6) At least one attorney licensed to practice in North Carolina. 

(f) Any member of an area board who is a county commissioner serves on 
the board in an ex officio capacity. The terms of county commissioners on an 
area board are concurrent with their terms as county commissioners. The 
terms of the other members on the area board shall be for four years, except 
+ that upon the initial formation of an area board one fourth shall be appointed 
for one year, one fourth for two years, one fourth for three years, and all 
remaining members for four years. (1971, c. 470, s. 1; 1973, c. 455; c. 476, s. 
133; c. 13855; 1975, c. 400, ss. 1-4; 1977, c. 568, s. 1; c. 679, s. 7; 1979, c. 358, ss. 
m5, 6. 23: c. 455; 1981) c. 51,'s. 3; c. 52; 1983, c. 6; c. 383, s. 1; 1985, c/589)'s. 
2.) 
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Editor’s Note. — Session Laws 1985, c. 589, (a) of this section, it shall remain the same size 
s. 63(]) provides that until any change is made as on December 31, 1985. 
in the size of an area board under subsection 


§ 122C-119. Organization of area board. 


(a) The area board shall meet at least six times per year. | 

(b) Meetings shall be called by the area board chairman or by three or more 
members of the board after notifying the area board chairman in writing. 

(c) Members of the area board elect the board’s chairman. The term of office | 
of the area board chairman shall be one year. A county commissioner area | 
board member may serve as the area board chairman. (1971, c. 470, s. 1; 1973, | 
c. 455; c. 476, s. 133; c. 13855; 1975, c. 400, ss. 1-4; 1977, c. 568, s. 1; 1979, c. 
358, ss. 6, 23; c. 455; 1981, c. 52; 1983, c. 6; 1985, c. 589, s. 2.) q 


§ 122C-120. Compensation of area board members. 


(a) Area board members may receive as compensation for their services per — 
diem and a subsistence allowance for each day during which they are engaged | 
in the official business of the area board. The amount of the per diem and | 
subsistence allowances shall be established by the area board and the’ 
amounts shall not exceed those authorized by G.S. 138-5 for State boards. | 

(b) Area board members may be reimbursed for all necessary travel ex- 
penses and registration fees in amounts fixed by the board. (1979, c. 358, s. 28; | 
1985, c. 589, s. 2.) 


§ 122C-121. Area director. 


The area director is an employee of the area board and shall serve at the 
pleasure of the area board. The director is responsible for the staff appoint- 
ments, for implementation of the policies and programs of the board in compli- | 
ance with rules of the Commission and the Secretary, and for the supervision | 
of all service programs and staff. (1971, c. 470, s. 1; 1973, c. 476, s. 1383; 1977, | 
c. 568, s. 1; c. 679, s. 7; 1979, c. 358, s. 14; 1981, c. 51, s.'3; 1985),er 589es; 2:) 8 


§ 122C-122. Public guardians. 


The officers and employees of the Division, or any successor agency, and the 
area director or any officer or employee of an area authority designated by the 
area board, or any officer or employee of any area facility designated by the 
area board, may, if they are a disinterested public agent as defined by G.S. 
35-1.7(4), serve as guardians for adults adjudicated incompetent under the | 
provisions of Article 1A of Chapter 35 of the General Statutes, and they shall — 
so act if ordered to serve in that capacity by the clerk of superior court having — 
jurisdiction of a guardianship proceeding brought under that Article. Bond 
shall be required or purchased as provided by G.S. 35-1.19. (1977, c. 679, s. 7; 
c. 725, s. 7; 1979, c. 358, s. 26; 1985, c. 589, s. 2.) 


CASE NOTES 


Editor’s Note. — The case cited below was Cited in Thomas S. v. Morrow, 601 F. Supp. 
decided under comparable provisions of former 1055 (W.D.N.C. 1984). + 
Chapter 122. 
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88 122C-123 to 122C-130: Reserved for future codification purposes. 


Part 3. Service Delivery System. 


§ 122C-131. Composition of system. 


_ Mental health, mental retardation, and substance abuse services of the 
public system in this State shall be delivered through area authorities and 
State facilities. (1985, c. 589, s. 2.) 


8 122C-132. Single portal of entry and exit designation. 


(a) The public system should provide for a single portal of entry and exit 
policy. In order to accomplish this objective, an area authority desiring desig- 
nation as a single portal area shall present to the Secretary a single portal of 
entry and exit plan approved by the area board. The decision as to whether to 
‘choose to submit a plan is in the discretion of the area authority after weigh- 
ing the policy goal stated in this subsection and in G.S. 122C-101. 

(b) In order for a single portal area to be designated, the single portal of 
entry and exit plan shall be subject to approval by the Secretary. Once an area 
_is designated by the Secretary as a single portal area, any changes to the plan 
shall be subject to approval by the Secretary. However, an approved plan and 
designation as a single portal area shall remain in force pending approval of 
any changes. 

(c) The plan shall include but not be limited to: 

(1) A specific listing of facilities to be covered by the single portal of entry 
and exit plan; 

(2) Procedures for review of individuals to be admitted to or discharged 
from State and area facilities; 

(3) Procedures for shared responsibility when individuals are admitted 
directly to a State facility; 

(4) Evidence of incorporation of these plans within the contracts between 
the area authority and the State facilities as required by G.S. 
122C-143(c) and with other public and private agencies as required in 
G.S. 122C-141; 

(5) Evidence of cooperative arrangements with local law enforcement, 
local courts, and the local medical society; and 

(6) Procedures for review of citizen complaints. 

(d) Residents of a county in a designated single portal area shall be admit- 
ted to or discharged from State and area facilities through the area authority 
as described in the area’s single portal of entry and exit policy. (1977, c. 568, s. 
}1;c. 679, s. 7; 1979, c. 358, ss. 1, 2, 12; 1981, c. 51, ss. 3, 4; c. 539, s. 1; 1983, c. 
| 280; c. 383, ss. 1-3; 1985, c. 589, s. 2.) 


§§ 122C-133 to 122C-140: Reserved for future codification purposes. 
Part 4. Area Facilities. 


18 122C-141. Provision of services. 


(a) The area authority may provide services directly and may contract with 
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| 


other public or private agencies, institutions, or resources for the provision 9 
services. . . | 

(b) All area authority services provided directly or under contract shal 
meet the requirements of applicable State statutes and the rules of the Com 
mission and the Secretary. The Secretary may delay payments and, witl 
written notification of cause, may reduce or deny payment of funds if an areé 
authority fails to meet these requirements. (1977, c. 568, s. 1; c. 679, s. 7 
1979, c. 358, ss. 7, 18; 1981, c. 51, s. 3; c. 539, ss. 3, 4; c. 614, s. 7; 1985, c. + 
s. 2.) | 


§ 122C-142. Contract for services. 


(a) When the area authority contracts with persons for the provision 0} 
services, the area authority shall assure that these contracted services meet 
the requirements of applicable State statutes and the rules of the Commissior. 
and the Secretary. Terms of the contract shall require the area authority tc 
monitor the contract to assure that rules and State statutes are met. The 
Secretary may also monitor contracted services to assure that rules and State 
statutes are met. | 

(b) When the are authority contracts for services, it may provide funds tc 
purchase liability insurance, to provide legal representation, and to pay any 
claim with respect to liability for acts, omissions, or decisions by members of 
the boards or employees of the persons with whom the area authority con- 
tracts. These acts, omissions, and decisions shall be ones that arise out of the 
performance of the contract and may not result from actual fraud, corruption, 
or actual malice on the part of the board members or employees. (1977, c. 568, 
s. 1; c. 679, s. 7; 1979, c. 358, s. 18; 1981, c. 51, s. 3; c. 539, ss. 3, 4; 1985, c. 589, 
Ss. 2) 1 


§ 122C-143. Plans and budgets required by the Secretary. 


(a) Subject to the rules of the Secretary, area authorities shall develop and 
submit plans and budgets, including annual plans and budgets that provide 
for the delivery of services to residents of the catchment area. | 

(b) The annual plan and budget shall include an inventory of existing ser- 
vices, a description of the needs of catchment area residents, and major ac- 
tions to be completed by the area authority to meet the identified needs. It 
shall also include strategies consistent with Parts 7 and 8 of Article 5 of this 
Chapter for maximum utilization of area facilities. 

(c) The annual plan and budget shall include a plan for contracting with 
those State facilities designated to serve residents of the catchment area. 

(d) The annual plan and budget shall show the planned spending of all 
ae State, and federal funds for each service according to the source of the 

unds. 

(e) In addition to annual plans and budgets, the Secretary may require area 
authorities to develop with State facilities joint long-range plans that identify 
needs and resources to address those needs in the least restrictive setting, if 
the least restrictive setting is therapeutically most appropriate, and that pro- 
vide a method for coordination of services. 

(f) Plans and budgets and subsequent changes are subject to approval by 
the Secretary. If the Secretary disapproves a plan and budget or subsequent 
changes, the Secretary may delay payments and with written notification of 
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‘cause may reduce or deny payment of funds. If the Secretary later approves 
the plan and budget or subsequent changes, restoration of funds is within the 


discretion of the Secretary. (1973, c. 1408, s. 1; 1977, c. 568, s. 1; c. 679, ss. 7, 8; 
1979, c. 358, ss. 12, 26, 27; 1981, c. 51, s. 3° 1983, c. 383, s. 3; 1985, c. 589, s. 2.) 


'§ 122C-144. Reports. 


| (a) Periodically as specified by the Secretary by rule, each area authority 
| es provide the Secretary and the board or boards of county commissioners 
with: 

(1) A budget report that indicates receipts and expenditures for the total 
area authority according to a reporting format prescribed by the Sec- 
retary. This format shall conform as nearly as practical to the recom- 
mended budget format of the Local Government Commission under 
the provisions of the Local Government Budget and Fiscal Control 
Act, Article 3 of Chapter 159 of the General Statutes; and 

(2) An audit report prepared by an independent certified public account- 
ant, which report may be made by the county independent certified 
public accountant as a part of the county’s normal annual audit if 
satisfactory to the Secretary. 

_ (b) The Secretary may require reports of activities and services of the area 

authority, but the reports may not identify individual clients of the area 

| authority unless specifically required by State statute, federal statute or regu- 

| lation, or unless valid consent for the release has been given by the client or 

_ legally responsible person. 

(© Reports required of the area authority by the Secretary shall be re- 

' viewed by the Secretary biennially, and only those reports considered neces- 

) sary by the Secretary shall thereafter be required. 

 (d) If an area authority fails to file required reports within the time limit 

set by the Secretary, the Secretary may: 

(1) Delay payments; and 

(2) With written notification of cause and subject to an appeal as pro- 
vided by G.S. 122C-145, may reduce or deny payment of funds. (1977, 
c. 568, s. 1; 1979, c. 358, ss. 13, 30; 1985, c. 589, s. 2.) 


| § 122C-145. Appeal by area authorities. 


_ (a) The area authority may appeal to the Commission any action regarding 
’ rules under the jurisdiction of the Commission or rules under the joint juris- 
diction of the Commission and the Secretary. 

(b) The area authority may appeal to the Secretary any action regarding 
rules under the jurisdiction of the Secretary. 

(c) Appeals shall be conducted according to rules adopted by the Commis- 
sion and Secretary and in accordance with Chapter 150A of the General Stat- 
utes. (1977, c. 568, s. 1; c. 679, s. 7; 1979, c. 358, ss. 7, 19; 1981, c. 51, s. 33 ¢. 
614, s. 7; 1985, c. 589, s. 2.) 


Editor’s Note. — Session Laws 1985, c. 589, in effect at the time of the appeal, and that if 
s. 63(f) provides that if any appeal under any appeal was allowable under one of those 
§§ 122-35.41, 122-35.50, or 122-35.52 is pend- sections, but was not taken before the effective 
ing on the effective date of the act January 1, date of the act, it shall be governed by this 
1986), it shall be governed by the law andrules _ section. 
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§ 122C-146. Fee for service. 


The area authority and its contractual agencies shall prepare fee schedules} 
for services and shall make every reasonable effort to collect appropriate 


§ 122C-147. Allocation of funds to area authorities. 


(a) All State and federal funds appropriated within the Department’s bud. 
get for area mental health, mental retardation, and substance abuse services| 
shall be allocated to area authorities in accordance with the annual plan and} 
budget adopted by the area authority and approved by the Secretary. An area 
authority may receive and allocate non-State resources for capital purchases.) 
capital improvements, and equipment acquisitions if the expenditures are} 
made in the support of the annual plan. The final share of State and federal) 
funds shall be allocated on the basis of actual expenditures and reported in a} 
way prescribed by the Secretary. Unspent State and federal funds shall be) 
remitted to the Department within 60 days after the date that a certified) 
audit is rendered as required by the Local Government Commission. If an} 
audit is not submitted to the State within five days of the due date for the 
audit as approved by the Local Government Commission, Department funds 
for the area authority may be withheld by the Secretary until the audit is 
submitted. 

(b) Unless otherwise specified by the Secretary, State appropriations to 
area authorities shall be used exclusively for the operating costs of the area| 
authority; provided however: | 

(1) The Secretary may specify that designated State funds may be used 
by area authorities (i) for the purchase, alteration, improvement, or 
rehabilitation of real estate to be used as a residential facility or (ii) 
in contracting with a private, nonprofit corporation that operates 
residential facilities for the mentally ill, mentally retarded, or sub-| 
stance abusers and according to the terms of the contract between the 
area authority and the private, nonprofit. corporation, for the pur- 
chase, alteration, improvement, rehabilitation of real estate or, to 
make a lump sum down payment or periodic payments on a real 
property mortgage in the name of the private, nonprofit corporation. 

(2) Upon cessation of the use of the residential facility by the area au- 
thority, if operated by the area authority, or upon termination, de- 
fault, or nonrenewal of the contract if operated by a contractual 
agency, the Department shall be reimbursed in accordance with rules 
adopted by the Secretary for the Department’s participation in the 
purchase of the residential facility. | 

(c) All real Bae pene Buran ases for use by the area authority shall be pro- 
vided by local or federal funds unless otherwise allowed under subsection (b) 
of this section. The title to this real property and the authority to acquire it is 
held by the county where the property is located. The authority to hold title to 
real property and the authority to acquire it may be held by the area author- 
ity with the consent of the board or boards of commissioners of all the counties 
which comprise the area authority. The consent to this variation shall be by 


: 
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resolution of the affected board or boards of county commissioners and may 
have any necessary or proper conditions, including provisions for distribution 
of the proceeds in the event of disposition of the property by the area author- 
ity. 

(d) The area authority may lease real property. 

(e) Equipment necessary for the operation of the area authority may be 
- obtained with local, State, federal, or donated funds, or a combination of these. 
(f) The area authority may acquire or lease personal property, including by 
' lease-purchase agreement. Title to personal property may be held by the area 
authority. 

(g) All area authority funds shall be spent in accordance with the rules of 

the Secretary. Failure to comply with the rules is grounds for the Secretary to 
stop participation in the funding of the particular program. The Secretary 
may withdraw funds from a specific program of services not being adminis- 
tered in accordance with an approved plan and budget after written notice and 
subject to an appeal as provided by G.S. 122C-145 and Chapter 150A of the 
_ General Statutes. 
- (h) Notwithstanding subsection (b) of this section and in addition to the 
purposes listed in that subsection, the funds allocated by the Secretary for 
services for members of the class identified in Willie M., et al. vs. Hunt, et al. 
 (C-C-79-294, Western District) may be used for the purchase, alteration, im- 
provement, or rehabilitation of real property owned or to be owned by a non- 
_ profit corporation and used or to be used as a facility. 

(i) Notwithstanding subsection (c) of this section and in addition to the 

purposes listed in that subsection, funds allocated by the Secretary for ser- 
_ vices for members of the class identified in Willie M., et al. vs. Hunt, et al. (C- 
 C-79-294, Western District) may be used for the purchase, alteration, im- 
| provement, or rehabilitation of real property used by an area authority as 
long as the title to the real property is vested in the county where the property 
is located or is vested in another governmental entity. If the property ceases to 
be used in accordance with the annual plan, the unamortized part of funds 
_ spent under this subsection for the purchase, alteration, improvement, or 
rehabilitation of real property shall be returned to the Department, in accor- 
~ dance with the rules of the Secretary. 
_ G) Notwithstanding subsection (c) of this section the area authority, with 
the approval of the Secretary, may use local funds for the alteration, improve- 
_ ment, and rehabilitation of real property owned by a nonprofit corporation 
under contract with the area authority and used or to be used as a residential 
facility. Prior to the use of county appropriated funds for this purpose, the 
area authority must obtain consent of the board or boards of commissioners of 
all the counties which comprise the area authority. The consent shall be by 
resolution of the affected board or boards of county commissioners and may 
have any necessary or proper conditions, including provisions for distribution 
of the proceeds in the event of disposition of the property. (1973, c. 476, s. 133; 
c. 613; 1977, c. 568, s. 1; c. 679, s. 7; 1979, c. 358, s. 29; 1981, c. 51, s. 3; 1983, c. 
5: c. 25; c. 402; 1985, c. 589, s. 2.) 


Editor’s Note. — Session Laws 1981 (Reg. 
Sess., 1982), c. 1282, s. 25, establishes a sched- 
ule of priorities for allocating funds to local 
area mental health programs and local educa- 
tion agencies to provide appropriate treatment 
and education programs to children under the 
age of 18 who suffer from emotional, mental, or 
neurological handicaps accompanied by violent 


or assaultive behavior, identified as a class in 
the case of Willie M., et al. vs. Hunt, et al. The 
act appropriates funds to the Division of Men- 
tal Health, Mental Retardation, and Substance 
Abuse, to the Division of Youth Services, and 
to the Department of Public Education, 
establishes a reserved fund, and provides for 
certain reporting requirements. The act fur- 
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ther provides that the prohibitions on use of 
State funds prescribed by G.S. 122-35.53(c) do 
not apply to any funds appropriated for the 
treatment of members of the above named 
class. 

Session Laws 1983, c. 761, s. 77, effective 
July 1, 1983, sets out legislative findings with 
regard to funds and programs serving mem- 
bers of the class of Willie M., et al. vs. Hunt, et 
al., provides for the expenditure of funds on 
behalf of this class, and provides for certain 
reporting requirements. 

Session Laws 1983 (Reg. Sess., 1984), c. 
1034, s. 61, and Session Laws 1985, c. 479, s. 
85, set out legislative findings with regard to 
the children identified as a class in the case of 
Willie M., et al. vs. Hunt, et al. The section 
also indicates the legislative intent with 
regard to expenditure of funds appropriated for 
the class members and provides for a supple- 
mental reserve fund to be allocated to local ed- 
ucation agencies to serve class members. In ad- 
dition, the section sets out reporting require- 
ments and authorizes the Department of 
Human Resources to ensure the provision of 
appropriate services to class members where a 
local program is not providing appropriate ser- 
vices. 

Session Laws 1983 (Reg. Sess., 1984), c. 
1116, s. 76, provides that in addition to reports 
required by Session Laws 1983 (Reg. Sess., 
1984), c. 1034, s. 61, the Department of Human 
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Resources and Public Education shall report! 
periodically to the Commission on Children’ 
with Special Needs, as requested by the Com-| 
mission, on operations of programs to benefit, 
Willie M. class members. 

Session Laws 1985, c. 589, s. 63(d) provides:| 
“Because this act becomes effective at the! 
middle of a fiscal year, the Secretary may) 
adopt rules to implement G.S. 122C-147 for fis-) 
cal year 1985-86 to cover the transition be- 
tween G.S. 122-35.53 and G.S. 122C-147.” J 

Session Laws 1985, c. 791, ss. 18 and 18.1) 
provide: i 

“The Department of Public Education shall 
report to the Joint Legislative Commission on 
Governmental Operations and to the Fiscal Re-. 
search Division 30 days prior to the convening 
of the 1986 Regular Session of the 1985 Gen- 
eral Assembly on the cost of educating a Willie) 
M. child in the public schools over the past) 
three years. This report shall include the cost’ 
of educating a Willie M. child and the source of | 
these funds. | 

“The State Board of Education is directed to’ 
determine the most cost effective methods of 
educating Willie M. students and to report its 
findings to the Joint Legislative Commission. 
on Governmental Operations and to the Fiscal 
Research Division by March 1, 1986.” | 

Session Laws 1983 (Reg. Sess., 1984), c.. 
1034, s. 256, and c. 1116, s. 115, are severabil- | 
ity clauses. 


§ 122C-148. Allocations to be made annually; base grant; 
additional allocations. 


Subject to the provisions of this Article, allocations shall be made annually | 


by the Secretary to area authorities for the provision of community-based | 
services. Provided sufficient funds are appropriated, the allocations shall be 
made in the form of a base grant computed on the basis of one thousand two | 
hundred dollars ($1,200) per 1,000 population within the catchment area. | 
Additional allocations may be made to area authorities on the conditions and | 


formula basis provided by G.S. 122C-147 through G.S. 122C-151. (1977, c. 


068, s. 1; 1979, c. 358, s. 22; 1985, c. 589, s. 2.) | 


| 


§ 122C-149. Allocation of matching funds to area authori- 
ties. 


(a) State-appropriated matching funds shall be distributed subject to rules 
of the Secretary which set a formula based on the relative fiscal capacity of 
the county to fund mental health, mental retardation, and substance abuse 
services. The rules shall be reviewed biennially by the Secretary. Area au- 
thority funds used for matching State funds shall include fees from services 
including Medicare and the local and federal share of Medicaid receipts, fees 
from agencies under contract, gifts and donations, and county and municipal 
funds. Except as specifically provided, area financial participation to match 
State allocations may not include State or federal funds. 
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| (b) Area authorities may not use funds received under G.S. 20-17 9.2(f) or 


| G.S. 90-96.01(a)(4) to match funds under this section. (1977, c. 568, s. 1; 1979, 
_c. 358, ss. 31, 32; 1985, c. 589, s. 2.) 


-§ 122C-150. Direct grants for services. 


In addition to the allocations provided in G.S. 122C-148 and G.S. 122C-149, 
the Department shall make direct grants to area authorities from State and 


federal funds appropriated for special programs. The grants shall be for the 


‘treatment of individuals by area facilities rather than in State facilities and 
shall be administered as provided in G.S. 122C-147. (1977, c. 568, s. 1; 1979, c. 
| 858, s. 24; 1985, c. 589, s. 2.) 


§ 122C-151. Responsibilities of those receiving appropria- 


tions. 


All resources allocated to and received by any area authority and used for 
rograms of mental health, mental retardation, substance abuse or other 


related fields are subject to the conditions specified in this Article and to the 


rules of the Commission and the Secretary. (1977, c. 568, s. 1; c. 679, s. 7; 


1979, c. 358, s. 25; 1981, c. 51, s. 3; 1985, c. 589, s. 2.) 


_§ 122C-152. Liability insurance and waiver of immunity as 


to torts of agents, employees, and board mem- 
bers. 


(a) An area authority, by securing liability insurance as provided in this 


section, may waive its governmental immunity from liability for damage by 
| reason of death or injury to person or property caused by the negligence or tort 


of any agent, employee, or board member of the area authority when acting 
within the scope of his authority or within the course of his duties or employ- 


| ment. Governmental immunity is waived by the act of obtaining this insur- 
| ance, but it is waived by only to the extent that the area authority is 
| indemnified by insurance for the negligence or tort. 


(b) Any contract of insurance purchased pursuant to this section shall be 
issued by a company or corporation licensed and authorized to execute insur- 


| ance contracts in this State and shall by its terms adequately insure the area 
| authority against any and all liability for any damages by reason of death or 
injury to a person or property proximately caused by the negligent acts or 
torts of the agents, employees, and board members of the area authority when 
acting within the course of their duties or employment. The area board shall 
! determine the extent of the liability and what agents, employees by class, and 
board members are covered by any insurance purchased pursuant to this 


subsection. Any company or corporation that enters into a contract of insur- 
ance as described in this section with the authority, by this act waives any 
defense based upon the governmental immunity of the area authority. 

(c) Any persons sustaining damages, or, in the case of death, his personal 


} representative, may sue an area authority insured under this section for the 
| recovery of damages in any court of competent jurisdiction in this State, but 


only in a county located within the geographic limits of the authority. It is no 
defense to any action that the negligence or tort complained of was in pursu- 


ance of a governmental or discretionary function of the area authority if, and 
' to the extent that, the authority has insurance coverage as provided by this 


section. 
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(d) Except as expressly provided by subsection (c) of this section, nothing i 
this section deprives any area authority of any defense whatsoever to an 
action for damages or to restrict, limit, or otherwise affect any defense which 
the area authority may have at common law or by virtue of any statute. 
Nothing in this section relieves any person sustaining damages nor any per- 
sonal representative of any decedent from any duty to give notice of a claim to 
the area authority or to commence any civil action for the recovery of damages 
within the applicable period of time prescribed or limited by statute. _ 

(e) The area authority may incur liability pursuant to this section only 
with respect to a claim arising after the authority has procured liability insur- 
ance pursuant to this section and during the time when the insurance is in 
force. 

(f) No part of the pleadings that relate to or allege facts as to a defendant’s 
insurance against liability may be read or mentioned in the presence of the 
trial jury in any action brought pursuant to this section. This liability does | 
not attach unless the plaintiff waives the right to have all issues of law or fact’ 
relating to insurance in the action determined by a jury. These issues shall be’ 
heard and determined by the judge, and the jury shall be absent during any | 
motions, arguments, testimony, or announcement of findings of fact or conclu- | 
sions of law with respect to insurance. (1981, c. 539, s. 2; 1985, c. 589, s. 2.) 


§ 122C-153. Defense of agents, employees, and board mem- | 


} 


bers. 


(a) Upon request made by or in behalf of any agent, employee, or board | 
member or former agent, employee, or board member of the area authority, | 
any area authority may provide for the defense of any civil or criminal action | 
or proceeding brought against him either in his official or in his individual | 
capacity, or both, on account of any act done or omission made, or any act 
allegedly done or omission allegedly made, in the scope and course of his duty 
as an agent, employee, or board member. The defense may be provided by the 
local board by employing counsel or by purchasing insurance that requires 
that the insurer provide the defense. Nothing in this section requires any area’ 
authority to provide for the defense of any action or proceeding of any nature. 

(b) An area authority may budget funds for the purpose of paying all or 
part of the claim made or any civil judgment entered against any of its agents, 
employees, or board members or former agents, employees, or board members 
when a claim is made or judgment is rendered as damages on account of any 
act done or omission made, or any act allegedly done or omission allegedly 
made, in the scope and course of his duty as an agent, employee, or board 
member of the area authority. Nothing in this section shall authorize any 
area authority to budget funds for the purpose of paying any claim made or 
civil judgment against any of its agents, employees, or board members, or 
former agents, employees, or board members, if the authority finds that the 
agent, employee, or board member acted or failed to act because of actual 
fraud, corruption, or actual malice on his part. Any authority may budget for 
and purchase insurance coverage for payment of claims or judgments pursu- 
ant to this section. Nothing in this section requires any authority to pay any 
claim or judgment referred to, and the purchase of insurance coverage for 
payment of the claim or judgment may not be considered an assumption of 
any liability not covered by the insurance contract and may not be deemed an 
assumption of liability or payment of any claim or judgment in excess of the 
limits of coverage in the insurance contract. 

(c) Subsection (b) of this section does not authorize an authority to pay all 
or part of a claim made or civil judgment entered or to provide a defense to a 
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criminal charge unless (i) notice of the claim or litigation is given to the area 
authority before the time that the claim is settled or civil judgment is entered; 
and (ii) the area authority has adopted, and made available for public inspec- 
tion, uniform standards under which claims made, civil judgments entered, or 
criminal charges against agents, employees, or board members or former 
» agents, employees, or board members shall be defended or paid. 

| (d) The board or boards of county commissioners that establish the area 
authority and the Secretary may allocate funds not otherwise restricted by 
| law, in addition to the funds allocated for the operation of the program, for the 
| purpose of paying legal defense, judgments, and settlements under this sec- 
| tion. (1981, c. 539, s. 2; 1985, c. 589, s. 2.) 


} 
) 


Lg 122C-154. Personnel. 


| Employees under the direct supervision of the area authority are employees 
| of the area authority. For the purpose of personnel administration, Chapter 
| 126 of the General Statutes applies unless otherwise provided in this Article. 
| (1971, c. 470, s. 1; 1973, c. 476, s. 133; 1977, c. 568, s. 1; ¢. 679; sit; /1979;:c- 
| 358, s. 14; 1981, c. 51, s. 3; 1985, c. 589, s. 2.) 


§ 122C-155. Supervision of Berviccs. 


Unless otherwise specified, client services are the responsibility of a 
qualified professional. Direct medical and psychiatric services shall be pro- 
vided by a qualified psychiatrist or a physician with adequate training and 
experience acceptable to the Secretary. (1971, c. 470, s. 1; 1978, c. 476, s. LW 
1977, c. 568, s. 1; c. 679, s. 7; 1979, c. 358, s. 14; 1981, c. 51, s. 3; 1985, c. 589, s. 
ee.) 


| § 122C-156. Salary plan for employees of the area author- 
ity. 


| (a) The area authority shall establish a salary plan which shall set the 
salaries for employees of the area authority. The salary plan shall be in com- 
| pliance with Chapter 126 of the General Statutes. In a multi-county area, the 
| salary plan shall not exceed the highest paying salary plan of any county in 
| that area. In a single-county area, the salary plan shall not exceed the 
| county’s salary plan. The salary plan limitations set forth in this section may 
be exceeded only if the area authority and the board or boards of county 
- commissioners, as the case may be, jointly agree to exceed these limitations. 
(b) An area authority may purchase life insurance or health insurance or 
| both for the benefit of all or any class of authority officers or employees as a 
| part of its compensation. An area authority may provide other fringe benefits 
| for authority officers and employees. 

| (c) An area authority that is providing health insurance under subsection 
 (b) of this section may provide health insurance for all or any class of former 
| officers and employees of the area authority who are receiving benefits under 
| Article 3 of Chapter 128 of the General Statutes. Health insurance may be 
| paid entirely by the area authority, partly by the area authority and former 
officer or employee, or entirely by the former officer or employee, at the option 
of the area board. (1977, c. 568, s. 1; 1979, c. 358, ss. 15, 23; 1985, c. 589, s. 2.) 
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§ 122C-157. Establishment of a professional reimburse- 
ment policy. 


The area authority shall adopt and enforce a professional reimbursement 
policy. This policy shall (i) require that fees for the provision of services re- 
ceived directly under the supervision of the area authority shall be paid to the 
area authority, (ii) prohibit employees of the area authority from providing 
services on a private basis which require the use of the resources and facilities 
of the area authority, and (iii) provide that employees may not accept dual 
compensation and dual employment unless they have the written permission 
of the area authority. (1977, c. 568, s. 1; 1979, c. 358, s. 17; 1985, c. 589, s. 2.) 


§ 122C-158. Privacy of personnel records. 


(a) Notwithstanding the provisions of G.S. 132-6 or any other State statute 
concerning access to public records, personnel files of employees or applicants 
for employment maintained by an area authority are subject to ins ection and 
may be disclosed only as provided by this section. For purposes of this section, 
an employee's personnel file consists of any information in any form gathered 
by the area authority with respect to that employee, including his application, 
selection or nonselection, performance, promotions, demotions, transfers, sus- 
pensions and other disciplinary actions, evaluation forms, leave, salary, and 
termination of employment. As used in this section, “employee” includes for- 
mer employees of aN area authority. 

(b) The following information with respect to each employee is a matter of 
public record: name; age; date of original employment or appointment to the 


area authority; current position title; current salary; date and amount of most 


recent increase or decrease in salary; date of the most recent promotion, 
demotion, transfer, suspension, separation, or other change in position classi- 
fication; and the office to which the employee is currently assigned. The area 
authority shall determine in what form and by whom this information will be 
maintained. Any person may have access to this information for the purpose 
of inspection, examination, and copying during regular business hours, sub- 
ject only to rules for the safekeeping of public records as the area authority 
may have adopted. Any person denied access to this information may apply to 
the appropriate division of the General Court of Justice for an order compel- 
ling disclosure, and the court shall have jurisdiction -to issue these orders. 

(c) All information contained in an employee’s personnel file, other than 
the information made public by subsection (b) of this section, is confidential 
and is open to inspection only in the following instances: 


(1) The employee or an authorized agent may examine portions of his 


personnel file except (i) letters of reference solicited before employ- 
ment, and (ii) information concerning a medical disability, mental or 
eee that a prudent physician would not divulge to a patient. 
(2) A licensed physician designated in writing by the employee may ex- 
amine the employee’s medical record. 
(3) An area authority employee nee supervisory authority over the 
employee may examine all material in the employee’s personnel file. 
(4) By order of a court of competent Jurisdiction, any person may examine 
the part of an employee’s personnel file that is ordered by the court. 
(5) An official of an agency of the State or federal government, or any 
political subdivision of the State, may inspect any part of a personnel 
file pursuant to G.S. 122C-25(b) or GS. 122C-192(a) or when the 
Inspection is considered by the official having custody of the records 


to be inspected to be necessary and essential to the pursuance of a | 


proper function of the inspecting agency. No information may be 
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divulged for the purpose of assisting in a criminal prosecution of the 
employee or for the purpose of assisting in an investigation of the 
employee’s tax liability. However, the official having custody of the 
records may release the name, address, and telephone number from a 
personnel file for the purpose of assisting in a criminal investigation. 

(6) An employee may sign a written release, to be placed with the em- 
ployee’s personnel file, that permits the person with custody of the 
file to provide, either in person, by telephone or by mail, information 
specified in the release to prospective employers, educational institu- 
tions, or other persons specified in the release. 

(7) The area authority may tell any person of the employment or 
nonemployment, promotion, demotion, suspension, or other disciplin- 
ary action, reinstatement, transfer, or termination of an employee 
and the reasons for that personnel action. Before releasing the infor- 
mation, the area authority shall determine in writing that the re- 
lease is essential to maintaining public confidence in the administra- 
tion of services or to maintaining the level and quality of services. 
This written determination shall be retained as a record for public 
inspection and shall become part of the employee’s personnel file. 

(d) Even if considered part of an employee’s personnel file, the following 
information need not be disclosed to an employee nor to any other person: 

(1) Testing or examination material used solely to determine individual 
qualifications for appointment, employment, or promotion in the area 
authority service, when disclosure would compromise the objectivity 
or the fairness of the testing or examination process. | 

(2) Investigative reports or memoranda and other information concern- 
ing the investigation of possible criminal action of an employee, until 
the investigation is completed and no criminal action taken, or until 
the criminal action is concluded. 

(3) Information that might identify an undercover law-enforcement offi- 
cer or a law-enforcement informer. 

(4) Notes, preliminary drafts, and internal communications concerning 
an employee. In the event these materials are used for any official 
personnel decision, then the employee or an authorized agent has a 
right to inspect these materials. 

(e) The area authority may permit access, subject to limitations it may 
impose, to selected personnel files by a professional representative of a train- 
ing, research, or academic institution if that representative certifies that he 
will not release information identifying the employees whose files are opened 
and that the information will be used solely for statistical, research, or teach- 
ing purposes. This certification shall be retained by the area authority as long 
as each personnel file so examined is retained. 

(f) The area authority that maintains personnel files containing informa- 
tion other than the information mentioned in subsection (b) of this section 
shall establish procedures whereby an employee who objects to material in the 
employee’s file on grounds that it is inaccurate or misleading may seek to 
have the material removed from the file or may place in the file a statement 
relating to the material. 

(g) Permitting access, other than that authorized by this section, to a per- 
sonnel file of an employee of an area authority is a misdemeanor and is 
punishable by a fine, not to exceed five hundred dollars ($500.00). 

(h) Anyone who, knowing that he is not authorized to do so, examines, 
removes, or copies information in a personnel file of an employee of an area 
authority is guilty of a misdemeanor and is punishable by a fine, not to exceed 
five hundred dollars ($500.00). (1983, c. 281; 1985, c. 589, s. 2.) 
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§§ 122C-159 to 122C-180: Reserved for future codification purposes. 
Part 5. State Facilities. 


§ 122C-181. Secretary’s jurisdiction over State facilities. 


(a) Except as provided in subsection (b) of this section, the Secretary shall 
operate the following facilities: | 
(1) For the mentally ill: 
a. Cherry Hospital; 
b. Dorothea Dix Hospital; 
c. John Umstead Hospital; and 
d. Broughton Hospital; and 
(2) For the mentally retarded: 
a. Caswell Center; 
b. O’Berry Center; 
c. Murdoch Center; 
d. Western Carolina Center; and 
e. Black Mountain Center; and | 
(3) For substance abusers: 
a. Walter B. Jones Alcoholic Rehabilitation Center; | 
b. Alcoholic Rehabilitation Center at Butner; and | 
| 
! 
! 


c. Alcoholic Rehabilitation Center at Black Mountain; and 
(4) As special care facilities: 

a. Wilson Special Care Center; 

b. Whitaker School; and ? | 

c. Wright School. | 

(b) The Secretary may, with the approval of the Governor and Council of ~ 

State, close any State facility. (Code, ss. 2227, 2240; 1899;°eo 1) Selshevee sn 
4542; C.S., s. 6151; 1945, c. 952, s. 8; 1947, c. 537, s. 2; 1949, c. 1206, s. 1; 1955, — 
c. 887, s. 1; 1959, c. 348, s. 1; c. 1002, s. 1; c. 1008; c. 1028, ss. 1-4; 1961, c. 513; 
c. 1173, ss. 1, 2, 4; 1963, c. 1166, ss. 2, 10, 12; c. 1184, s. 6: 1967, c. 151; 1969, c. © 
982; 1973, c. 476, ss. 128, 133, 138; 1975, c. 19, s. 41; 1977, ¢. 679, 8. 73:1981) c. 
o1,s. 3; c. 77; c. 412, 's. 4; 1983, c. 383, s. 9; 1985, c. 089, s. 2.) 


§ 122C-182. Authority to contract with area authorities. | 


To establish a coordinated system of services for its clients, a State facility 
shall contract with an area authority. Contracted services shall meet the rules 
of the Commission and the Secretary. (1985, c. 589, s. 2.) 


§ 122C-183. Appointment of employees as police officers 
who may arrest without warrant. 


The director of each State facility may epeorn as special police officers the 
number of employees of their respective facilities they consider necessary. 
Within the grounds of the State facility the employees appointed as special 
police officers have all the powers of police officers of cities. They have the 
right to arrest without warrant individuals committing violations of the State 
law or the ordinances or rules of that facility in their presence and to bring 
the offenders before a magistrate who shall proceed as in other criminal cases. 
(1899, c. 1, s. 55; 1901, c. 627; Rev., s. 4569; C.S., s. 6181; 1921, c. 207: 1957. c. 
1232, s. 12; 1959, c. 1002, s. 12; 1973, c. 108, s. 73: ¢. 673, s. 12.1; 1981, c. 635 
s. 5; 1985, c. 589, s. 2.) 
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§ 122C-184. Oath of special police officers. 


Before exercising the duties of a special police officer, the employees ap- 
pointed under C.S. 122C-183 shall take an oath or affirmation of office before 
‘an officer empowered to administer oaths. The oath or affirmation shall be 
filed with the records of the Department. The oath or affirmation of office is: 


State of North Carolina:...........-. County. 


| ea , do solemnly swear (or affirm) that I will well and truly 
execute the duties of office of special police officer in and for the State facility 


he , according to the best of my skill and ability and according 


Sworn and subsribed before me, this.......... d 


to law; and that I will use my best endeavors to enforce all the ordinances of 
said facility, and to suppress nuisances, and to suppress and prevent disor- 
derly conduct within these grounds. So help me, God. 


wees MO LeAEe 6 ee (ee Ree e 8” (Oe) SR ee 


| ay 0 spe 3 
(1899, c. 1, s. 56; 1901, c. 627: Rev., s. 4570; C. S., s. 6182; 1963, c. 1166, s. ial 


1973, c. 108, s. 74; c. 476, s. 133; 1985, c. 589, s. 2.) 


'§ 122C-185. Application of funds belonging to State facili- 


ties. 
(a) All moneys and proceeds of property donated to any State facility shall 


be deposited into the State treasury and accounted for in the appropriate fund 


as determined by the Secretary and approved by the Office of State Budget 


and Management. All moneys and proceeds of property donated in which 


there are special directions for their application and the interest earned on 


“these funds shall be spent as the donor has directed and except as required for 


deposit with the State treasury, shall not be subject to the provisions of the 
| Executive Budget Act except for capital improvements projects which shall be 
authorized and executed in accordance with G.S. 143-18.1. 


(b) Proceeds from the transfer or sale of surplus, obsolete, or unused equip- 


ment of State facilities shall be deposited and accounted for in accordance 
| with G.S. 143-49(4). 


(c) The net proceeds from the sale, lease, rental, or other disposition of real 
estate owned by a State facility shall be deposited and accounted for in accor- 


_ dance with G.S. 146-30. 


(d) All proceeds from the operation of vending facilities as defined in G.S. 
111-42(d) and operated by State facilities shall be deposited and accounted for 
in accordance with G.S, 143-12.1. 

(e) All other revenues and other receipts collected by a State facility shall 
be deposited to the credit of the State treasury in accordance with G.S. 147-77. 
(1899, c. 1, s. 34; Rev., s. 4552; C. S., s. 6167; 1963, c. 1166, s. 13; 1973, c. 476, 
s. 133; 1985, c. 589, s. 2.) 


§ 122C-186. General Assembly visitors of State facilities. 


The members of the General Assembly are ex officio visitors of all State 
facilities, provided that the common law right of visitation of a State facility is 
abrogated to the extent that it does not include the right to access to confiden- 


tial information. This right of access is only as granted by statute. (1963, c. 


1184, s. 1; 1973, c. 476, s. 133; 1985, c. 589, s. 2.) 
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| 
Part 6. Quality Assurance. | 


§§ 122C-187 to 122C-190: Reserved for future codification purposes. 


§ 122C-191. Quality of services. L 


(a) The assurance that services provided are of the highest possible quality) 
within available resources is an obligation of the area authority and the 
Secretary. F 

(b) Each area authority and State facility shall comply with the rules of the’ 
Commission regarding quality assurance activities, including: program evalu- 
ation; utilization and peer review; and staff qualifications, privileging, super- 
vision, education, and training. These rules may not nullify compliance other-' 
wise required by Chapter 126 of the General Statutes. 

(c) Each area authority and State facility shall develop internal processes 
to monitor and evaluate the level of quality obtained by all its programs and 
services including the activities prescribed in the rules of the Commission. | 

(d) The Secretary shall develop rules for a review process to monitor area 
facilities and State facilities for compliance with the required quality assur- | 
ance activities as well as other rules of the Commission and the Secretary. | 
(1977, ¢:°568, 's.°1; 1979, c. 358; s. 1; 1983) 'c) 383) s..1) 1985. ceosumamom 


§ 122C-192. Review and protection of information. 


(a) Notwithstanding G.S. 8-53, G.S. 8-53.3, or any other law relating to_ 
confidentiality of communications involving a patient or client, as needed to 
ensure quality assurance activities, the Secretary may review any writing or 
other record concerning the admission, discharge, medication, treatment, | 
medical condition, or history of a client of an area authority or State facility. 
The Secretary may also review the personnel records of employees of an area 
authority or State facility. 

(b) An area authority, State facility, its employees, and any other individ- 
ual interviewed in the course of an inspection are immune from hability for | 
damages resulting from disclosure of any information to the Secretary. 

Except as required by law, it is unlawful for the Secretary or his representa- 
tive to disclose: 

(1) Any confidential or privileged information obtained under this section 
unless the client or his legally responsible person authorizes disclo- 
sure in writing; or 

(2) The name of anyone who has furnished information concerning an 
area authority or State facility without that individual’s consent. 

Violation of this subsection is a misdemeanor punishable by a fine, not to 
exceed five hundred dollars ($500.00). 

(c) The Secretary shall adopt rules to ensure that unauthorized disclosure 
does not occur. 

(d) All confidential or privileged information obtained under this section 
and the names of individuals providing such information are not public 
records under Chapter 132 of the General Statutes. (1985, c. 589, s. 2.) 


§§ 122C-193 to 122C-200: Reserved for future codification purposes. 
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ARTICLE 5D. 


Procedures for Admission and Discharge of Clients. 
Part 1. General Provisions. 


Ns 122C-201. Declaration of policy. 


It is State policy to encourage voluntary admissions to facilities. It is fur- 

. ther State policy that no individual shall be involuntarily committed to a 24- 
hour facility unless he is mentally ill or a substance abuser and dangerous to 
himself or others, or unless he is mentally retarded and, because of an accom- 
_ panying behavior disorder, is dangerous to others. All admissions and com- 
mitments shall be accomplished under conditions that protect the dignity and 

- constitutional rights of the individual. , 
| It is further State policy that, except as provided in G.S. 122C-212(b), indi- 
_ yiduals who have been voluntarily admitted shall be discharged upon applica- 
- tion and that involuntarily committed individuals shall be discharged as soon 
as a less restrictive mode of treatment is appropriate. (1A973.c-l 2aySadn cu l20; 

s, 1: c. 1084; c. 1408, s. 1; 1977, c. 400, s. 1; 1979, c. 915, ss. 2, 11; 1983, c. 638, 


gs. 1; c. 864, s. 4; 1985, c. 589, s. ae) 


Editor’s Note. — Session Laws 1985, c. 589, 
s, 63(e) provides that respondents committed to 
a facility for a specific period of time before the 
effective date of Article 5 of Chapter 122C are 
deemed to have been committed the same pe- 
riod of time under that Article. 

Legal Periodicals. — For survey of 1979 


administrative law, see 58 N.C.L. Rev. 1185 
(1980). 


For an article on the result of the 1979 statu- 
tory changes in involuntary civil commitment 


' in North Carolina, see 60 N.C.L. Rev. 985 


(1982). 
CASE 


Editor’s Note. — The cases cited below were 
decided under comparable provisions of former 
Chapter 122. 

Constitutionality. — The statutory scheme 
for involuntary commitment is constitutional. 
In re Jackson, 60 N.C. App. 581, 299 S.E.2d 
677 (1983). 

The North Carolina General Assembly 
has enacted an _ excellent legislative 
scheme which adequately protects the inter- 
ests of all who may be involved in an involun- 
tary commitment proceeding. In re Jackson, 60 
N.C. App. 581, 299 S.E.2d 677 (1983). 

Public Policy to Prevent Unnecessary 
Commitments. — The policy of this State is to 
prevent the possibility that persons who are 
not mentally ill or inebriates and dangerous to 
themselves or others would be involuntarily 
committed. McLean v. Sale, 54 N.C. App. 538, 
984 S.E.2d 160 (1981), cert. denied, 305 N.C. 
301, 290 S.E.2d 703 (1982). 


For an article on the attorney’s role in invol- 
untary civil commitment in North Carolina, 
see 60 N.C.L. Rev. 1027 (1982). | 

For article discussing involuntary commit- 
ment of the mentally disabled, see 14 N.C. 
Cent. L.J. 406 (1984). 

For note discussing the overinclusive and 
underinclusive nature of the North Carolina 
involuntary civil commitment system, see 63 
N.C.L. Rev. 241 (1984). 


NOTES 


Purpose of Involuntary Commitment 
Proceeding. — Two purposes for the involun- 
tary commitment statute are (1) to allow tem- 
porary withdrawal from society of those who 
may be dangerous and (2) to provide treat- 
ment. In re Medlin, 59 N.C. App. 33, 295 
S.E.2d 604 (1982). 

Requirements for Entering Commitment 
Order. — To enter a commitment order, the 
trial court is required to ultimately find two 
distinct facts, i.e., that the respondent is men- 
tally ill and is dangerous to himself or to 
others. In re Collins, 49 N.C. App. 243, 271 
S.E.2d 72 (1980). 

Applied In In re Perkins, 60 N.C. App. 592, 
299 S.E.2d 675 (1983). 

Cited in Willie M. v. Hunt, 657 F.2d 55 (4th 
Cir. 1981); State v. Harris, 306 N.C. 724, 295 
S.E.2d 391 (1982). 


175 


§ 122C-202 1985 CUMULATIVE SUPPLEMENT § 122C-20! 


| 
; 
| 


§ 122C-202. Applicability of Article. 


This Article applies to all facilities unless expressly provided otherwise 
Specific provisions that are delineated by the disability of the client, wheth@ 
mentally ill, mentally retarded, or substance abuser, also apply to all facilities 
for that client’s disability. Provisions that refer to a specific facility or type ¢ 
facility apply only to the designated facility or facilities. (1985, c. 589, s. 2.) 


§ 122C-202.1. Hospital privileges. 


Nothing in this Article related to admission, commitment, or treatment 
shall be deemed to mandate hospitals to grant or deny to any Reese | 
privileges to practice in hospitals. (1985, c. 589, s. 2.) 

| 
, 


§ 122C-203. Admission or commitment and incompetency 
proceedings to have no effect on one another. 


The admission or commitment to a facility of an alleged mentally ill indi-. 
vidual, an alleged substance abuser, or an alleged mentally retarded individ- 
ual under the provisions of this Article shall in no way affect incompetency 
proceedings as set forth in Chapters 33 or 35 of the General Statutes and 
incompetency proceedings under those Chapters shall have no effect upon 
admission or commitment proceedings under this Article. (1963, c. 1184, 5, 13] 
1985, c. 589, s. 2.) | 


§ 122C-204. Civil liability for corruptly attempting admis-. 
sion or commitment. | 


Nothing in this Article relieves from liability in any suit instituted in the. 
courts of this State any individual who unlawfully, maliciously, and corruptly — 
attempts to admit or commit any individual to any facility under this Article. 
(1963, c. 1184, s. 1; 1985, c. 589, s. 2.) | 


§ 122C-205. Return of clients to 24-hour facilities. 


(a) When a client of a 24-hour facility who: 

(1) Has been involuntarily committed; 

(2) Is being detained pending a judicial hearing; 

(3) Has been voluntarily admitted but is a minor or incompetent adult; 

(4) Has been placed on conditional release from the facility; or 

(5) Is a competent adult who has been voluntarily admitted and who, in 
the opinion of the responsible professional at the facility involved is 
currently dangerous to himself or others escapes or breaches the con- 
dition of his release, if applicable, the responsible professional shall 
immediately notify the appropriate law-enforcement officer of the 
county of residence of the client, the appropriate law-enforcement 
officer of the county where the facility is located, and, if applicable, 
shall have recorded in the client’s record the condition of release that 
has been breached. If there are reasonable grounds to believe that the 
client is in any county other than his county of residence, the respon- 
sible professional shall also notify the appropriate law-enforcement 
officer of that county. Upon receipt of notice, the law-enforcement 
officer shall take the client into custody and have the client returned 
to the facility from which the client has escaped or has been condi- 
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tionally released. Transportation of the client back to the facility 
shall be provided in the same manner as described in G.S. 122C-251. 
Law-enforcement officers notified of a client’s escape or breach of 
conditional release shall be notified of his return. 
(b) The responsible professional shall also notify: 
(1) The next of kin or legally responsible person; 
| (2) The clerk of superior court of the county of residence of the client; 
| (3) The area authority of the county of residence, if appropriate; and 
(4) The physician or eligible psychologist who performed the first exami- 
| nation for commitment, if appropriate, of the escape or breach of 
condition of the client’s release upon the occurrence of either action 
| and of his subsequent return to the facility. (1899, c. 1, s. 27; Rev., s. 
4563; C. S., s. 6175; 1927, c. 114; 1945, c. 952, s. 1271953 2¢.,256,' 8:1; 
1955, c. 887, s. 3; 1973, c. 673, s. 11; 1983, c. 548; 1985, c. 589, s. 2; c. 
695, s. 2.) 


a a 


Effect of Amendments. — The 1985 _ serted “or eligible psychologist” in subdivision 
_ amendment, effective January 1, 1986, in-  (b)(4). 


| § 122C-206. Transfers of clients between 24-hour facilities. 


(a) Before transferring a voluntary adult client from one 24-hour facility to 
- another, the responsible professional at the original facility shall: (1) get au- 
 thorization from the receiving facility that the facility will admit the client; 
(ii) get consent from the client; and (iii) if consent to share information is 
granted by the client, notify the next of kin of the time and location of the 
_ transfer. The preceding requirements of this paragraph may be waived if the 
” client has been admitted under emergency procedures to a State facility not 
serving the client’s region of the State. Following an emergency admission, 
the client may be transferred to the appropriate State facility without consent 
according to the rules of the Commission. 

(b) Before transferring a respondent held for a district court hearing or a 
committed respondent from one 24-hour facility to another, the responsible 
professional at the original facility shall: 

(1) Obtain authorization from the receiving facility that the facility will 
admit the respondent; and 

(2) Provide reasonable notice to the respondent, or legally responsible 
person, of the reason for the transfer and document the notice in the 
client’s record. 

No later that 24 hours after the transfer, the responsible professional at the 
original facility shall notify the petitioner, the clerk of court, and, if consent is 
granted by the respondent, the next of kin, that the transfer is completed. If 
the transfer is completed before the judicial commitment hearing, these pro- 
ceedings shall be initiated by the receiving facility. 

(c) Minors and incompetent adults, admitted pursuant to Parts 3 and 4 of 
this Article, may be transferred from one 24-hour facility to another following 
the same procedures specified in subsection (b) of this section. In addition, the 
legally responsible person shall be consulted before the proposed transfer. If 
the transfer is completed before the judicial determination required in G.S. 
122C-223 or G.S. 122C-232, these proceedings shall be initiated by the receiv- 
ing facility. 

(d) Minors and incompetent adults, admitted pursuant to Part 5 of this 
Article, may be transferred from one 24-hour facility to another provided that 
prior to transfer the responsible professional at the original facility shall: 

(1) Obtain authorization from the receiving facility that the facility will 
admit the client; and 


His 
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(2) Provide reasonable notice to the client regarding the reason for trans- 
fer and document the notice in the client’s record; and a 

(3) Provide reasonable notice to and consult with the legally responsible 
person regarding the reason for the transfer and document the notice 
and consultation in the client’s record. , | 

No later than 24 hours after the transfer, the responsible professional at the 
original facility shall notify the legally responsible person that the transfer is 
completed. ji | 
(e) The responsible professional may transfer a client from one facility to 
another for emergency medical treatment, emergency medical evaluation, or 
emergency surgery without notice to or consent from the client. Within a | 
reasonable period of time the responsible professional shall notify the next of | 
kin or the legally responsible person of the client of the transfer. | 
(f) When a client is transferred to another facility solely for medical rea- | 
sons, the client shall be returned to the original facility when the medical care | 
is completed unless the responsible professionals at both facilities concur that | 
discharge of the client who is not subject to G.S. 122C-266(b) is appropriate. | 
(g) The Commission may adopt rules to implement this section. (1919, c. | 
330; C.S., s. 6163; 1925, c. 51, s. 1; 1945, c. 925, s. 5; 1947, c. 537, 8. 9; c. 628, s. | 
1; 1953, c. 675, s. 15; 1955, c. 1274, s. 1; 1959, c. 1002, s. 11; 1963, c. 1166, ss. | 
10, 12; 1978, c. 475, s. 1; c. 476, s. 133; c. 673, ss. 7, 8; c. 1436, ss. 6, 7; 1977, c. | 
679, s. 7; 1981, c. 51, s. 3; c. 328, ss. 1, 2; 1985, c. 589, s. 2.) | 


y 


§ 122C-207. Confidentiality. 


Court records made in all proceedings pursuant to this Article are confiden- | 
tial, and are not open to the general public except as provided for by G. S. | 
122C-54(d). (1977, c. 696, s. 1; 1979, c. 164, s. 2; c. 915, s. 20; 1985, c. 589, s. 2.) | 


Legal Periodicals. — For an article on the _untary civil commitment in North Carolina, | 
result of the 1979 statutory changes in invol- see 60 N.C.L. Rev. 985 (1982). 


§ 122C-208. Voluntary admission not admissible in invol- 
untary proceeding. 


Except when considering treatment history as it pertains to an involuntary 
outpatient commitment, the fact that an individual has been voluntarily ad- 
mitted for treatment shall not be competent evidence in an involuntary com- 
mitment proceeding. (1985, c. 589, s. 2.) 


§ 122C-209. Voluntary admissions acceptance. 


Nothing contained in Parts 2 through 5 of this Article requires a private 
physician or private facility to accept an individual as a client for examination 
or treatment. Examination or treatment at a private facility or by a private 
physician is at the expense of the individual to the extent that charges are not 


aaa a by contract between the area authority and private facility. (1985, 
4 eSe2) 
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-§ 122C-210. Guardian to pay expenses out of estate. 
| It is the duty of the guardian who has legal custody of the estate of an 


‘incompetent individual held pursuant to the provisions of this Article in a 
facility to supply funds for his support in the facility during the stay as long as 
there are sufficient funds for that purpose over and beyond maintaining and 
supporting those individuals who may be legally dependent on the estate. 
(1985, c. 589, s. 2.) 


‘$8 122C-210.1. Immunity from liability. 


No facility or any of its officials, staff, or employees, or any physician or 
other individual who is responsible for the examination, management, super- 
vision, treatment, or release of a client and who follows accepted professional 
judgment, practice, and standards is civilly liable, personally or otherwise, for 
| actions arising from these responsibilities or for actions of the client. This 
immunity is in addition to any other legal immunity from liability to which 
| these facilities or individuals may be entitled. (1899, c. 1, s. 31; Rev., s. 4560; 

C.S., s. 6172; 1961, c. 511, s. 1; 1973, c. 673, s. 10; 1983, c. 638, s. 15; c. 864, s. 
4; 1985, c. 589, s. 2.) 


_ Part 2. Voluntary Admissions and Discharges, Competent 
Adults, Facilities for the Mentally Ill and Substance 
Abusers. 


‘§ 122C-211. Admissions. 


(a) Except as provided in subsections (b) through (e) of this section, any 
individual in need of treatment for mental illness or substance abuse may 
seek voluntary admission at any facility for the mentally ill or substance 
_ abusers by presenting himself for evaluation to the facility. No physician’s 
statement is necessary, but a written application for evaluation or admission, 
signed by the individual seeking admission, is required. The application form 
| shall be available at all times at all facilities. However, no one shall be denied 
admission because application forms are not available. An evaluation shall 
determine whether the individual is in need of care, treatment, habilitation or 
rehabilitation for mental illness or substance abuse or further evaluation by 
the facility. Information provided by family members regarding the individ- 
ual’s need for treatment shall be reviewed in the evaluation. An individual 
may not be accepted as a client if the facility determines that the individual 
does not need or cannot benefit from the care, treatment, habilitation, or 
rehabilitation available and that the individual is not in need of further eval- 
uation by the facility. The facility shall give to an individual who is denied 
admission a referral to another facility or facilities that may be able to pro- 
vide the treatment needed by the client. 

(b) In 24-hour facilities the application shall acknowledge that the appli- 
cant may be held by the facility for a period of 72 hours after any written 
request for release that he may make, and shall acknowledge that the 24-hour 
facility may have the legal right to petition for involuntary commitment of 
the applicant during that period. At the time of application, the facility shall 
tell the applicant about procedures for discharge. 

(c) Any individual who voluntarily seeks admission to a 24-hour facility in 
- which medical care is an integral component of the treatment shall be exam- 
ined and evaluated by a physician of the facility within 24 hours of admission. 
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The evaluation shall determine whether the individual is in need of treatment 
for mental illness or substance abuse or further evaluation by the facility. If 
the evaluating physician determines that the individual will not benefit from 
the treatment available, the individual shall not be accepted as a client. a} 

(d) Any individual who voluntarily seeks admission to any 24-hour facility, 
other than one in which medical care is an integral component of the treat- 
ment, shall have a medical examination within 30 days before or after admis- 


sion if it is reasonably expected that he will receive treatment for more than | 


30 days. When applicable, this examination may be included in an examina- 
tion conducted to meet the requirements of G.S. 122C-223 or G.S. 122C-232. 


(e) When an individual from a single portal area seeks admission to an area 
or State 24-hour facility, the admission shall follow the procedures as pre-— 


scribed in the area plan. When an individual from a single portal area 
presents himself for admission to the facility directly and is in need of an 


emergency admission, he may be accepted for admission. The facility shall 
notify the area authority within 24 hours of the admission. Further planning | 


of treatment for the client is the joint responsibility of the area authority and | 


the facility as prescribed in the area plan. (1945, c. 952, s. 47/2; 1963, c. 1184, 
s. 22; 1973, c. 723, s. 1; c. 1084; 1983, c. 383, s. 4; 1985, c. 589, s. 2.) 


Editor’s Note. — Session Laws 1985, c. 589, 
s. 63(i) provides that Parts 2 through 4 of Arti- 
cle 5 of Chapter 122C shall apply to all new 
admissions of voluntary clients to facilities for 
the mentally ill and substance abusers occur- 
ring on or after the effective date of the act 
(January 1, 1986), and that in addition, 
§§ 122C-212 and 122C-224 shall apply to all 


§ 122C-212. Discharges. 


(a) Except as provided in subsections (b) and (c) of this section, an individ- | 


voluntary clients discharged from such a facil- 
ity on or after the effective date of the act. 

Legal Periodicals. — For an article enti- 
tled “Civil Commitment of Minors: Due and 
Undue Process,” see 58 N.C.L. Rev. 1133 
(1980). 

For survey of 1979 criminal law, see 58 
N.C.L. Rev. 1350 (1980). . 


ual who has been voluntarily admitted to a facility shall be discharged upon 


his own request. A request for discharge from a 24-hour facility shall be in — 


writing. 


(b) An individual who has been voluntarily admitted to a 24-hour facility 
may be held for 72 hours after his written application for discharge is submit- 


ted. 


(c) When an individual from a single portal area who has been voluntarily 
admitted to an area or State 24-hour facility is discharged, the discharge shall 
follow the procedures as prescribed in the area plan. (1973, c. 728, s. 1; c. 1084; 


1983, c. 383, s. 4; 1985, c. 589, s. 2.) 


Editor’s Note. — Session Laws 1985, c. 589, 
s. 63(i) provides that Parts 2 through 4 of Arti- 
cle 5 of Chapter 122C shall apply to all new 
admissions of voluntary clients to facilities for 


the mentally ill and substance abusers occur- - 


ring on or after the effective date of the act 
(January 1, 1986), and that in addition, this 
section and § 122C-224 shall apply to all vol- 
untary clients discharged from such a facility 
on or after the effective date of the act. 


§§ 122C-213 to 122C-220: Reserved for future codification purposes. 
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Part 3. Voluntary Admissions and Discharges, 
Minors, Facilities for the Mentally Ill 
and Substance Abusers. 


§ 122C-221. Admissions. 


_ Except as otherwise provided in this Part, a minor may be admitted to a 
facility if the minor is mentally ill or a substance abuser and in need of 
treatment. The provisions of G.S. 122C-211 shall apply to admissions of 
minors under this Part. Except as provided in G.S. 90-21.5, in applying for 
admission to a facility, in consenting to medical treatment when consent is 
yequired, and in any other legal procedure under this Article, the legally 
ates person shall act for a minor. (1973, c. 1084; 1983, c. 302, s.,1;.1989, 
c. 589, s. 2. 


Editor’s Note. — Session Laws 1985, c. 589, ring on or after the effective date of the act 
s. 63(i) provides that Parts 2 through 4 of Arti- (January 1, 1986), and that in addition, 
cle 5 of Chapter 122C shall apply to all new §§ 122C-212 and 122C-224 shall apply to all 
‘admissions of voluntary clients to facilities for voluntary clients discharged from such a facil- 
the mentally ill and substance abusers occur- __ ity onor after the effective date of the act. 


§ 122C-222. Emergency admission to a 24-hour facility. 


(a) In an emergency situation, a minor who is mentally ill or a substance 
abuser and in need of treatment may be admitted to a 24-hour facility upon 
‘his own written application, and the application shall serve as the initiating 
document for the hearing conducted in accordance with G.S. 122C-223. Within 
94 hours of admission, the facility shall notify the legally responsible person 
of the admission unless notification is impossible due to inability to identify 
‘the legally responsible person or to inability to locate or contact him after all 
reasonable means to establish contact have been attempted. 

(b) If after 30 days no legally responsible person can be located, the respon- 
sible professional shall initiate proceedings for juvenile protective services as 
described in Article 44 of Chapter 7A of the General Statutes in either the 
‘minor’s county of residence or in the county in which the facility is located. 
(1973, c. 1084; 1983, c. 302, s. 1; 1985, c. 589, s. 2.) 


§ 122C-223. Judicial determination. 


(a) When a minor is admitted to a 24-hour facility where the minor will be 
subjected to the same restrictions on his freedom of movement present in the 
State facilities for the mentally ill, or to similar restrictions, a hearing shall 
be held in the district court in the county in which the 24-hour facility is 
located within 10 days of the day that the minor is admitted to the facility. A 
continuance of not more than five days may be granted upon motion of: 

(1) The court; 
(2) Respondent’s counsel; or 
(3) The responsible professional. 

The Commission shall adopt rules governing procedures for admission to 
other 24-hour facilities not falling within the category of facilities where 
freedom of movement is restricted. These rules shall be designed to ensure 
that no minor is improperly admitted to or remains in a 24-hour facility. 

(b) In any case requiring the hearing described in subsection (a) of this 
section, no petition is necessary. The written application for voluntary admis- 
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sion shall serve as the initiating document for the hearing. The court shall 

determine whether the minor is mentally ill or a substance abuser and is In 

need of further treatment at the facility. Further treatment at the facility 

should be undertaken only when lesser measures will be insufficient. If the 

court finds by clear, cogent, and convincing evidence that these requirements, 

have been met, the court shall concur with the voluntary admission of the 

minor. If the court finds that these requirements have not been met, it shall 

order that the minor be released. A finding of dangerousness to himself or 
others is not necessary to support the determination that further treatment 

should be undertaken. , : i 

(c) When it appears that an extended period of diagnostic evaluation is 

necessary before a recommendation can be made to the court, the responsible) 

professional may request a continued stay in the facility not to exceed 30 days’ 

for diagnosis and evaluation. The following procedures apply: a 

(1) At least 48 hours in advance of the regularly calendared hearing) 

provided in subsection (a) of this section, the responsible professional i 

shall give written notice to the clerk of superior court, the minor, the 

legally responsible person, and the attorneys for all parties that diag- 

nosis and evaluation of the minor cannot be completed before the 

calendared hearing and that he will request that the court authorize | 

a period of continued stay in the facility not to exceed 30 days for the’ 

purpose of diagnosing and evaluating the minor. | 

(2) The court shall determine whether there exist reasonable grounds to. 

believe: | 

a. That the minor is probably mentally ill or a substance abuser; | 

b. That the minor may, upon diagnosis and evaluation, be found to) 

meet the criteria for admission as set out in subsection (b) of this | 

section; and 

c. That the additional time is required to complete the diagnosis and 

evaluation. | 

(3) If the court finds that the criteria set out in subdivision (2) of this | 

subsection have been met, it shall authorize a period of continued | 

stay in the facility for diagnosis and evaluation, not to exceed 30 | 

days, and establish a new date for the hearing provided in subsection | 

(a) of this section to occur by the end of the specified period. During 

this period, medical, psychiatric, psychological, educational, and > 

social evaluation shall be undertaken and reasonable and appropri- | 

ate medication and treatment that is consistent with accepted medi- 

cal standards may be administered. | 

(4) If the court does not make findings of fact as set out in subdivision (2) | 

of this subsection, the minor shall be ordered released. | 

(d) Unless otherwise provided in this Part, the hearing specified in subsec- 

tion (a) of this section, including the provisions for representation of indigent | 

minors, all subsequent proceedings, and conditional release are governed by 

the involuntary commitment procedures of Part 7 of this Article. 
(e) In addition to the notice of hearings and rehearings to the minor and his 
counsel required under Part 7 of this Article, notice shall be given by the clerk 
to the legally responsible person who signed the application for voluntary 
admission. The legally responsible person who signed the application for vol- 
untary admission, may also file a written waiver of his right to receive notice 
with the clerk of court. (1975, c. 839; 1977, c. 756; 1979, c. 17] S ee ee 

SS sal 2 Toso, Cupoo.s.2)) 


4 
() 
t 
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Legal Periodicals. — For an article enti- Undue Process,” see 58 N.C.L. Rev. 1133 
tled “Civil Commitment of Minors: Due and (1980). 
CASE NOTES 


Editor’s Note. — The case cited below was 
‘decided under comparable provisions of former 
Chapter 122. 


Editor’s Notes. — The opinion cited below 
was rendered under comparable provisions of 
_former Chapter 122. 
Following Admission of Minor Child to 
Treatment Facility Only Court or Facility 
May Release the Minor. — Pursuant to the 
current provisions of former § 122-56.7 (see 
now § 122C-223), parents who applied for ad- 
‘mission of their minor child to a treatment fa- 
cility could not later obtain a discharge of the 


§ 122C-224. Discharges. 


(a) Except as provided in subsection (b) of this section, a minor shall be 
discharged upon his legally responsible person’s request as provided in G.S. 


Cited in State v. Wilkinson, 302 N.C. 393, 
275 S.E.2d 836 (1981). 


OPINIONS OF ATTORNEY GENERAL 


child prior to judicial determination of the need 
for further treatment at the treatment facility. 
Only the court or the treatment facility could 
release the minor child and only then upon de- 
termination that the child did not need further 
hospitalization. See opinion of Attorney Gen- 
eral to Mary B. Chamblee, Assistant Public 
Defender, 26th Judicial District, 49 N.C.A.G. 
166 (1980). 


_ 122C-212. However, a minor admitted upon his own application shall be dis- 


charged upon his own application as provided in G.S. 122C-212. 
(b) After the court has concurred in the admission of a minor to a 24-hour 


facility as provided in G.S. 122C-223, only the facility or the court may release 
the minor when either determines that the minor is no longer in need of 
‘treatment at the facility. If the legally responsible person believes that re- 


lease is in the best interest of the minor, and the facility refuses release, the 


| legally responsible person may apply to the court for a hearing for discharge. 
(1975, c. 839; 1977, c. 756; 1979, c. 171, s. 1; 1983, c. 889, ss. 1, 2; 1985, c. 589, 


Ey 2)) 


Editor’s Note. — Session Laws 1985, c. 589, 
s. 63(i) provides that Parts 2 through 4 of Arti- 


| cle 5 of Chapter 122C shall apply to all new 


ring on or after the effective date of the act 
(January 1, 1986), and that in addition, 
§ 122C-212 and this section shall apply to all 


voluntary clients discharged from such a facil- 
ity on or after the effective date of the act. 


admissions of voluntary clients to facilities for 
the mentally ill and substance abusers occur- 


§§ 122C-225 to 122C-230: Reserved for future codification purposes. 


Part 4. Voluntary Admissions and Discharges, Incompetent 
Adults, Facilities for the Mentally Ill and Substance 
Abusers. 


18 122C-231. Admissions. 


Except as otherwise provided in this Part an incompetent adult may be 
admitted to a facility when the individual is mentally ill or a substance 
abuser and in need of treatment. The provisions of G.S. 122C-211 shall apply 
to admissions of an incompetent adult under this Part except that the legally 
responsible person shall act for the individual, in applying for admission to a 
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facility, in consenting to medical treatment when consent is required, in giv- 
ing or receiving any legal notice, and in any other legal procedure under this 
Article. (1973, c. 1084; 1983, c. 302, s. 1; 1985, c. 589, s. 2.) | 


Editor’s Note. — Session Laws 1985, c. 589, ring on or after the effective date of the a 
s. 63(i) provides that Parts 2 through 4 of Arti- (January 1, 1986), and that in addition, 
cle 5 of Chapter 122C shall apply to all new §§ 122C-212 and 122C-224 shall apply to all 
admissions of voluntary clients to facilities for voluntary clients discharged from such a facil- 
the mentally ill and substance abusers occur- __ ity on or after the effective date of the act. 


§ 122C-232. Judicial determination. 


(a) When an incompetent adult is admitted to a 24-hour facility where the 
incompetent adult will be subjected to the same restrictions on his freedom of 
movement present in the State facilities for the mentally ill, or to similar 
restrictions, a hearing shall be held in the district court in the county in which 
the 24-hour facility is located within 10 days of the day that the incompetent 
adult is admitted to the facility. A continuance of not more than five days may | 
be granted upon motion of: 

(1) The court; 

(2) Respondent’s counsel; or 

(3) The responsible professional. | 
The Commission shall adopt rules governing procedures for admission to. 
other 24-hour facilities not falling within the category of facilities where 
freedom of movement is restricted; these rules shall be designed to ensure that 
no incompetent adult is improperly admitted to or remains in a facility. 

(b) In any case requiring the hearing described in subsection (a) of this | 
section, no petition is necessary; the written application for voluntary admis- 
sion shall serve as the initiating document for the hearing. The court shall 
determine whether the incompetent adult is mentally ill or a substance 
abuser and is in need of further treatment at the facility. Further treatment 
at the facility should be undertaken only when lesser measures will be insuffi- - 
cient. If the court finds by clear, cogent, and convincing evidence that these 
requirements have been met, the court shall concur with the voluntary admis- | 
sion of the incompetent adult. If the court finds that these requirements have 
not been met, it shall order that the incompetent adult be released. A finding | 
of dangerousness to self or others is not necessary to support the determina- 
tion that further treatment should be undertaken. 

(c) Unless otherwise provided in this Part, the hearing specified in subsec- 
tion (a) of this section, including the provisions for representation of indigent | 
incompetent adults, all subsequent proceedings, and conditional release are ~ 
governed by the involuntary commitment procedures of Part 7 of this Article. 

(d) In addition to the notice of hearings and rehearings to the incompetent 
adult and his counsel required under Part 7 of this Article, notice shall be 
given by the clerk to the legally responsible person, or his successor. The 
legally responsible person, or his successor may also file with the clerk of 
court a written waiver of his right to receive notice. (1975, c. 839; 1977, c. 756; 
1979, c. 171, s. 1; 1983, c. 889, ss. 1, 2; 1985, c. 589, s. 2.) 
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§ 122C-233. Discharges. 


(a) Except as provided in subsection (b) of this section, an incompetent 
adult shall be discharged upon the request of the legally responsible person as 
provided in G.S. 122C-212. 

- (b) After the court has concurred in the admission of an incompetent adult 
to a 24-hour facility as provided in G.S. 122C-232, only the facility or the court 
may release the incompetent adult at any time when either determines that 
‘the incompetent adult does not need further treatment at the facility. If the 
legally responsible person believes that release is in the best interest of the 
‘incompetent adult, and the facility refuses release, the legally responsible 
| person may apply to the court for a hearing for discharge. (1975, c. 839; 1977, 
| c. 756; 1979, c. 171, s. 1; 1983, c. 889, ss. 1, 2; 1985, c. 589, s. 2.) 


| §§ 122C-234 to 122C-240: Reserved for future codification purposes. 


Part 5. Voluntary Admissions and Discharges, Minors 
and Adults, Facilities for Individuals with 
Mental Retardation. 


§ 122C-241. Admissions. 


| (a) Except as provided in subsection (c) of this section an individual with 
| mental retardation may be admitted to a facility for the mentally retarded in 
order that he receive care, habilitation, training, or treatment. Application for 
| admission is made as follows: 

(i) A minor with mental retardation may be admitted upon application by 
both the father and the mother if they are living together and, if not, 
by the parent or parents having custody or by the legally responsible 
person. 

(ii) An adult with mental retardation who has been adjudicated incompe- 
tent under Chapters 33 or 35 of the General Statutes may be admit- 
ted upon application by his guardian. 

(iii) An adult with mental retardation who has not been adjudicated in- 
competent under Chapters 33 or 35 of the General Statutes may be 
admitted upon his own application. 

 (b) Prior to admission to a 24-hour facility, the individual shall be exam- 

ined and evaluated by a physician or psychologist to determine whether the 
individual is mentally retarded. In addition, the individual shall be examined 
and evaluated by a qualified mental retardation professional no sooner than 
31 days prior to admission or within 72 hours after admission to determine 
whether the individual is in need of care, habilitation, training or treatment 
by the facility. If the evaluating professional determines that the individual 
a not benefit from an admission, the individual shall not be admitted as a 
-chent. 

(c) An admission to an area or State 24-hour facility of an individual from a 
single portal area shall follow the procedures as prescribed in the area plan. 
When an individual from a single portal area presents himself or is presented 
for admission to a State facility for the mentally retarded directly and is in 
need of an emergency admission, he may be accepted for admission. The State 
facility shall notify the area authority within 24 hours of the admission and 
further planning of treatment for the individual is the joint responsibility of 
the area authority and the State facility as prescribed in the area plan. (1963, 
c. 1184, s. 6; 1965, c. 800, s. 12; 1973, c. 476, s. 133; 1977, c. 679, s. 7; 1981, c. 
51, s. 3; 1983, c. 383, s. 7; 1985, c. 589, s. 2; c. 695, s. 14.) 
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Editor’s Note. — Session Laws 1985, c. 589, Effect of Amendments. — The 1985 
s. 63(j) provides that the admission of individ- amendment, effective January 1, 1986, substi- 
uals residing in facilities for individuals with tuted “or psychologist” for “licensed practicin 
mental retardation on the effective date of the psychologist or psychological associate” in the 
act (January 1, 1986) shall be reviewed by the first sentence of subsection (b). 
facility within two years subsequent to the ef- 
fective date to assure that the admission con- 
forms to the provisions of this section. 


§ 122C-242. Discharges. 


(a) Except as provided in subsections (b) through (d) of this section, dis-| 
charges from facilities for individuals with mental retardation are made upon 
request of the individual authorized in G.S. 122C-241(a) to make application 
for admission or by the director of the facility. | 

(b) Any adult who has not been declared incompetent and who is admitted 
to a 24-hour facility shall be discharged upon his own request, unless the’ 
director of the facility has reason to believe that the adult is endangering 
himself by the discharge. In this case the individual may be held for a period 
not to exceed five days while the director petitions for the adjudication of 
incompetency of the individual and the appointment of an interim guardian 
under Chapters 33 or 35 of the General Statutes. | 

(c) Any individual admitted to a 24-hour facility may be discharged when! 
in the judgment of the director of the facility the individual is no longer in 
need of care, treatment, habilitation or rehabilitation by the facility or the 
individual will no longer benefit from the service available. In the case of an’ 
area or State facility rules adopted by the Commission or by the Secretary in’ 
accordance with G.S. 122C-63 shall be followed. 

(d) When the individual to be discharged from an area or State 24-hour 
facility is a resident of a single portal area, the discharge shall follow the: 
procedures described in the area plan. (1963, c. 1184, s. 6; 1973, c. 476, s. 133; 
1983, c. 383, s. 8; 1985, c. 589, s. 2.) | 


: 
‘ 


§§ 122C-243 to 122C-250: Reserved for future codification purposes. 


Part 6. Involuntary Commitment — General Provisions. 


§ 122C-251. Transportation. 


(a) Except as provided in subsections (f) and (g), transportation of a respon- 
dent within a county under the involuntary commitment proceedings of this. 
Article, including admission and discharge, shall be provided by the city or 
county. The city has the duty to provide transportation of a respondent who is 
a resident of the city or who is taken into custody in the city limits. The 
county has the duty to provide transportation for a respondent who resides in 
the county outside city limits or who is taken into custody outside of city 
limits. However, cities and counties may contract with each other to provide 
transportation. 

(b) Except as provided in subsections (f) and (g) or in G.S. 122C-408(b), 
transportation between counties under the involuntary commitment proceed- 
ings of this Article for admission to a 24-hour facility shall be provided by the 
county where the respondent is taken into custody. Transportation between 
counties under the involuntary commitment proceedings of this Article for 
discharge of a respondent from a 24-hour facility shall be provided by the 
county of residence of the respondent. However, a respondent being dis- 
charged from a facility may use his own transportation at his own expense. 
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. (c) Transportation of a respondent may be by city- or county-owned vehicles 
_or by private vehicle by contract with the city or county. To the extent feasi- 
‘ble, law-enforcement officers transporting respondents shall dress in plain 
clothes and shall travel in unmarked vehicles. 
_ (d) In providing transportation of a respondent, a city or county shall pro- 
vide a driver or attendant who is the same sex as the respondent, unless the 
law-enforcement officer allows a family member of the respondent to accom- 
pany the respondent in lieu of an attendant of the same sex as the respondent. 
~ (e) In providing transportation required by this section, the law-enforce- 
ment officer may use reasonable force to restrain the respondent if it appears 
‘necessary to protect himself, the respondent, or others. No law-enforcement 
officer may be held criminally or civilly liable for assault, false imprisonment, 
or other torts or crimes on account of reasonable measures taken under the 
authority of this Article. 
(f) Notwithstanding the provisions of subsections (a), (b), and (c) of this 
section, a clerk, a magistrate, or a district court judge, where applicable, may 
authorize the family or immediate friends of the respondent, if they so re- 
_ quest, to transport the respondent in accordance with the procedures of this 

Article. This authorization shall only be granted in cases where the danger to 
| the public, the family or friends of the respondent, or the respondent himself 
is not substantial. The family or immediate friends of the respondent shall 

bear the costs of providing this transportation. 
_ (g) The governing body of a city or county may adopt a plan for transporta- 

tion of respondents in involuntary commitment proceedings in this Article. 
_Law-enforcement personnel, volunteers, or other public or private agency per- 
' sonnel may be designated to provide all or parts of the transportation required 
by involuntary commitment proceedings. Persons so designated shall be 
' trained and the plan shall assure adequate safety and protections for both the 
public and the respondent. Law enforcement, other affected agencies, and the 
area authority shall participate in the planning. If any person other than a 
law-enforcement agency is designated by a city or county, the person so desig- 
‘nated shall provide the transportation and follow the procedures in this Arti- 
cle. References in this Article to a law-enforcement officer apply to this per- 

son. 

(h) The cost and expenses of transporting a respondent to or from a 24-hour 
facility is the responsibility of the county of residence of the respondent. The 
State (when providing transportation under G.S. 122C-408(b)), a city, or a 
county is entitled to recover the reasonable cost of transportation from either 
(i the respondent or some other individual liable for his support and mainte- 
nance, if there is property sufficient to pay the cost; or (11) the county of 
residence of an indigent respondent. (1899, c. 1, s. 32; Rev., s. 4555; 1919, c. 
826, s. 4; C. S., ss. 6201, 6202; 1945, c. 952, ss. 29, 30; 1953, c. 256, s. 6; 1961, c. 
186; 1963, c. 1184, s. 1; 1969, c. 982; 1973, c. 1408, s. 1; 1979, c. 915, ss. 21, 22; 

1983, c. 138, ss. 1, 2; 1985, c. 589, s. 2.) 


§ 122C-252. Twenty-four hour facilities for custody and 
| treatment of involuntary clients. 


| State facilities, 24-hour facilities licensed under this Chapter or hospitals 

licensed under Chapter 131E may be designated by the Secretary as facilities 
| for the custody and treatment of involuntary clients. Designation of these 
| facilities shall be made in accordance with rules of the Secretary that assure 
the protection of the client and the general public. Facilities so designated 
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may detain a client under the procedures of Parts 7 and 8 of this Article bot 
before a district court hearing and after commitment of the respondent. (197¢ 
c. 726, s. 1; c. 1408, s. 1; 1977, c. 400, s. 4; c. 679, s. 8; c. 739, s. 1; 1979, c. 35§ 
s. 27; c. 915, s. 4; 1983, c. 380, ss. 4, 10; c. 638, ss. 6, 7, 25.1; c. 864, s. 4; 1985, 1 


589, s. 2.) 


§ 122C-253. Fees under commitment order. 


Nothing contained in Parts 6, 7, or 8 of this Article requires a privat 
physician, private psychologist, or private facility to accept a respondent as _ 
client either before or after commitment. Treatment at a private facility or b 
a private physician or private psychologist is at the expense of the responden 
to the extent that the charges are not disposed of by contract between the are) 
authority and the private facility. An area authority and its contract agencie| 
shall set and recover fees for inpatient or outpatient treatment services prc 
vided under a commitment order in accordance with G.S. 122C-146. (1973, « 
726, s. 1; c. 1408, s. 1; 1977, c. 400, s. 8; c. 739, s. 2; 1979, c. 358, s. 26; c. DLE 
ss. 8, 15, 16; 1981, c. 537, s. 1; 1983, c. 380, s. 8; c. 638, s. 14; c. 864, s. 4; 1988 
c. 589, s. 2; c. 695, s. 3.) . 


Effect of Amendments. — The 1985 tence and inserted “or private psychologist” i 
amendment, effective January 1, 1986, in- the second sentence. 
serted “private psychologist” in the first sen- 


§ 122C-254. Housing responsibility for certain clients in 0} 
escapees from involuntary commitment. © | 


(a) Any individual who has been involuntarily committed under the provi 

sions of this Article to a 24-hour facility: 
(1) Who escapes from or is absent without authorization from the facilit 
before being discharged; and | 
(2) Who is charged with a criminal offense committed after the escape 0 
during the unauthorized absence; and 
(3) Whose involuntary commitment is determined to be still valid by th 
judge or judicial officer who would make the pretrial release determi 
nation regarding the criminal offense under the provisions of G.S 
15A-533 and G.S. 15A-534; or 
(4) Who is charged with committing a crime while still residing in thi 
facility and whose commitment is still valid as prescribed by subdivi 
sion (3) of this section; 
shall be denied pretrial release pursuant to G.S. 15A-533 and G.S. 15A-534. h 
lieu of pretrial release, and pending the additional proceedings on the crimi 
nal offense, the individual shall be returned to the 24-hour facility in whiel 
he was residing at the time of the alleged crime or from which he escaped 0 
absented himself for continuation of his commitment. 

(b) Absent findings of lack of mental responsibility for his criminal offens: 
or lack of competency to stand trial for the criminal offense, the involuntar 
commitment of an individual as described in subsection (a) of this sectiol 
shall not be utilized in lieu of nor shall it constitute a bar to proceeding to tria 
for the criminal offense. At any time that the district court or the responsibl 
professional of the 24-hour facility finds that the individual should be uncon 
ditionally discharged, committed for outpatient treatment, or conditionall 
released, the facility shall notify the clerk of superior court in the county i 
which the criminal charge is pending before making the change in status. A 
this time, a pretrial release determination pursuant to the provisions of G.S 
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15A-533 and G.S. 15A-534 shall be made. In this event, arrangements for 
returning the individual for the pretrial release determination shall be the 
_responsibility of the clerk of superior court. 

(c) An individual who has been processed in accordance with subsections (a) 
_and (b) of this section may not later be returned to a 24-hour facility before 
trial except pursuant to involuntary commitment proceedings by the district 
court in accordance with Parts 7 and 8 of this Article or after proceedings in 
accordance with the provisions of G.S. 15A-1002 or G.S. 15A-1321. 

(d) Other involuntarily committed respondents who escape, but do not meet 
the additional criteria specified in subsection (a) of this section, are handled in 
accordance with the provisions of G.S. 122C-205. (1981, c. 936, s. 1; 1985, c. 
. 589, s. 2.) 


_ Editor’s Note. — Session Laws 1985, c.589, have committed crimes on or after October 1, 
gs. 63(h) provides that subsections (a) through 1981. 
(c) of this section apply to persons alleged to 


| §§ 122C-255 to 122C-260: Reserved for future codification purposes. 


Part 7. Involuntary Commitment of the Mentally Ill 
and the Mentally Retarded with Behavior 
Disorders; Facilities for the 
Mentally III. 


: § 122C-261. Affidavit and petition before clerk or magis- 
| trate; custody order. 


_ (a) Anyone who has knowledge of an individual who is: (i) mentally ill and 
either dangerous to himself or others or in need of treatment in order to 
prevent further disability or deterioration that would predictably result in 
dangerousness, or (ii) mentally retarded and, because of an accompanying 
_ behavior disorder, is dangerous to others, may appear before a clerk or assis- 
: tant or deputy clerk of superior court or a magistrate and execute an affidavit 
to this effect, and petition the clerk or magistrate for issuance of an order to 
| take the respondent into custody for examination by a physician or eligible 
psychologist. The affidavit shall include the facts on which the affiant’s opin- 
ion is based. Jurisdiction under this subsection is in the clerk or magistrate in 
the county where the respondent resides or is found. 

(b) If the clerk or magistrate finds reasonable grounds to believe that the 
facts alleged in the affidavit are true and that the respondent is probably (1) 
mentally ill and either dangerous to himself or others or in need of treatment 
in order to prevent further disability or deterioration that would predictably 
result in dangerousness, or (ii) mentally retarded and, because of an accom- 
panying behavior disorder, is dangerous to others, he shall issue an order to a 
law-enforcement officer or any other person authorized under G.S. 122C-251 
to take the respondent into custody for examination by a physician or eligible 
_ psychologist. 

_ (c) If the clerk or magistrate issues a custody order, he shall also make 
inquiry in any reliable way as to whether the respondent is indigent within 
_the meaning of G.S. 7A-450. A magistrate shall report the result of this in- 
: quiry to the clerk. 
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(d) If the affiant is a physician or eligible psychologist, he may execute th 
affidavit before any official authorized to administer oaths. He is not requirer 
to appear before the clerk or magistrate for this purpose. His examinatio 
shall comply with the requirements of the initial examination as provided i 
G.S. 122C-263(c). If the physician or eligible psychologist recommend 
inpatient commitment and the clerk or magistrate finds probable cause t 
believe that the respondent meets the criteria for inpatient commitment, hy 


enforcement officer or other person designated in the order shall take the 
respondent into custody within 24 hours after the order is signed, and proceet 
according to G.S. 122C-263. a a 

(f) When a petition is filed for an individual who is a resident of a single 
portal area, the procedures for examination by a physician or eligible psychol 
ogist as set forth in G.S. 122C-263 shall be carried out in accordance with the 
area plan. When an individual from a single portal area is presented foi 
commitment at a 24-hour area or State facility directly, he may be acceptec 
for admission in accordance with G.S. 122C-266. The facility shall notify the 
area authority within 24 hours of the admission and further planning 0: 
treatment for the client is the joint responsibility of the area authority anc 
the facility as prescribed in the area plan. (1973, c. 726, s. 1; c. 1408, s. 1; 1977, 


c. 400, s. 3; 1979, c. 164, s. 2; c. 915, ss. 3, 18; 1983, c. 383, s. 5; c. 638, ss. 3-5; ¢ 
864, s. 4; 1985, c. 589, s. 2; c. 695, ss. 2, 4.) 


Effect of Amendments. — The 1985 
amendment, effective January 1, 1986, in- 
serted “or eligible psychologist” in subsections 
(a) and (b); and inserted “or eligible psycholo- 
gist” in the first and last sentences of subsec- 
tion (d) and substituted “or eligible psycholo- 
gist recommends” for “petitioner’s recommen- 
dation is for” in the fourth sentence of subsec- 


tion (d); and inserted “or eligible psychologist’ 
in subsection (f). 
Legal Periodicals. — For survey of 197 
administrative law, see 58 N.C.L. Rev. 1185 
(1980). 
For survey of 1980 constitutional law, see 5 
N.C.L. Rev. 1097 (1981). 


CASE NOTES 


Editor’s Note. — The cases cited below were 
decided under comparable provisions of former 
Chapter 122. 

Requirements of former § 122-58.3 (see 
now §§ 122C-261 and 122C-281) were re- 
quired to be followed diligently. In re 
Hernandez, 46 N.C. App. 265, 264 S.E.2d 780 
(1980); In re Barnhill, — N.C. App. —, 32 
S.E.2d 308 (1985). 

Contents and Sufficiency of Affidavit. — 
The affidavit must set out facts upon which the 
affiant’s opinion is based. Such facts must be 
sufficient to establish to the affiant’s satisfac- 
tion that the patient is imminently dangerous 
to himself or others. In re Hernandez, 46 N.C. 
App. 265, 264 S.E.2d 780 (1980). 

Petition for involuntary commitment 
which was not confirmed by oath or affir- 


mation before a duly authorized certifying of: 
ficer did not comply with the requirements o1 
former § 122-58.3(a) (see now §8§ 122C-261, 
122C-281) and could not serve as a basis fol 
involuntary commitment. In re Ingram, — 
N.C. App. —, 328 S.E.2d 588 (1985). 
Statement Held Not to Establish 
Grounds for Commitment. — Statement 
that “respondent has strange behavior and ir- 
rational in her thinking” was not a statement 
of fact but a pure conclusion of the affiant, and 
did not suffice to establish reasonable grounds 
for issuance of commitment order. In re Ing. 
ram, — N.C. App. —, 328 S.E.2d 588 (1985). 
Statement Held Not to Establish Mental 
IiiIness or Dangerousness. — Statements 
that respondent “Leaves home and no one 
knows of her whereabouts, and at times spends 
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§ 122C-262 
, the night away from home. Accuses husband of 
improprieties” did not establish facts showing 


or tending to show that respondent was men- 
‘| tally ill or dangerous to herself or others. In re 


1§ 122C-262. 
viduals. 


IO. nat oe 


c. 695, s. 2.) 


Effect of Amendments. — The 1985 
amendment, effective January 1, 1986, in- 
yy. serted “or eligible psychologist” in the first and 
4 second paragraphs. 


Editor’s Note. — The case cited below was 
'decided under comparable provisions of former 
Chapter 122. 

Former § 122-58.18 (see now §§ 122C-262 
and 122C-282) was not intended to be used 
/ indiscriminately and clearly defined the lim- 
ited time and circumstances for such use. In re 
ff Hernandez, 46 N.C. App. 265, 264 S.E.2d 780 
(1980). 

| Affidavit. — The affidavit must set out facts 
upon which the affiant’s opinion is based. Such 
facts must be sufficient to establish to the affi- 
ant’s satisfaction that the patient is 
imminently dangerous to himself or others. In 
re Hernandez, 46 N.C. App. 265, 264 S.E.2d 
780 (1980). 

May Rely on Information Gained from 
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Ingram, — N.C. App. —, 328 S.E.2d 588 
(1985). 

Applied in In re Crouse, 65 N.C. App. 696, 
309 S.E.2d 568 (1983). 


Special emergency procedure for violent indi- 


_ When an individual subject to commitment under the provisions of this Part 
is also violent and requires restraint and when delay in taking him to a 
physician or eligible psychologist for examination would likely endanger life 
‘or property, a law-enforcement officer may take the individual into custody 
and take him immediately before a magistrate or clerk. The law-enforcement 
| officer shall execute the affidavit required by G.S. 122C-261 and in addition 
‘shall swear that the respondent is violent and requires restraint and that 
delay in taking the respondent to a physician or eligible psychologist for an 
examination would endanger life or property. 

If the clerk or magistrate finds by clear, cogent, and convincing evidence 
that the facts stated in the affidavit are true, that the respondent is in fact 
violent and requires restraint, and that delay in taking the respondent to a 
t@ physician or eligible psychologist for an examination would endanger life or 
4 property, he shall order the law-enforcement officer to take the respondent 
directly to a 24-hour facility described in G.S. 122C-252. 

_ Respondents received at a 24-hour facility under the provisions of this sec- 
tion shall be examined and processed thereafter in the same way as all other 
respondents under this Part. (1973, c. 726, s. 1; c. 1408, s. 1; 1985, c. 589, s. 2; 


Legal Periodicals. — For survey of 1980 
constitutional law, see 59 N.C.L. Rev. 1097 
(1981). 


CASE NOTES 


Others. — An officer’s petition for involuntary 
commitment of respondent pursuant to the 
emergency procedures for violent persons was 
not required to be dismissed because the officer 
did not personally observe the respondent in an 
act of violence but relied on information gained 
from others. In re Hernandez, 46 N.C. App. 
265, 264 S.E.2d 780 (1980). 

No Overt Act Required. — In finding one 
to be imminently dangerous, there is no re- 
quirement of an overt act. In re Hernandez, 46 
N.C. App. 265, 264 S.E.2d 780 (1980). 

Concealing a_ potentially dangerous 
weapon is evidence of imminent danger. In 
re Hernandez, 46 N.C. App. 265, 264 S.E.2d 
780 (1980). 


LOE 


§ 122C-263 1985 CUMULATIVE SUPPLEMENT § 122C-263' | 


§ 122C-263. Duties of law-enforcement officer; first exami- 
nation by physician or eligible psychologist. 


(a) Without unnecessary delay after assuming custody, the law-enforce- 
ment officer or the individual designated by the clerk or magistrate under 
G.S. 122C-251(g) to provide transportation shall take the respondent to an 
area facility for examination by a physician or eligible psychologist; if-a phys 
cian or eligible psychologist is not available in the area facility, he shall take | 
the respondent to any physician or eligible psychologist locally available. If a 

hysician or eligible psychologist is not immediately available, the respon- 
dene may be temporarily detained in an area facility, if one is available; 1f an’ 
area facility is not available, he may be detained under appropriate supervi- | 
sion in his home, in a private hospital or a clinic, in a general hospital, or in a 
State facility for the mentally ill, but not in a jail or other penal facility, | 

(b) The examination set forth in subsection (a) of this section 1s not required 
if: | 


(1) The affiant who obtained the custody order is a physician or eligible | 
sychologist who recommends inpatient commitment; 
(2) the custody order states that the respondent was charged with a’ 
violent crime, including a crime involving assault with a deadly 
weapon, and he was found not guilty by reason of insanity or incapa- ' 
ble of proceeding; or 
(3) The respondent is in custody under the special emergency procedure 
described in G.S. 122C-262. a 

In any of these cases, the law-enforcement officer shall take the respondent | 
directly to a 24-hour facility described in G.S. 122C-252. 2 | 
(c) The physician or eligible psychologist described in subsection (a) of this 4 
section shall examine the respondent as soon as Pores, and in any event | 
within 24 hours, after the respondent is presented for examination. The exam- |§j 
ination shall include but is not limited to an assessment of the respondent’s: |§ 
(1) Current and previous mental illness or mental retardation including, ¥ 
if available, previous treatment history; | q 
(2) Dangerousness to himself or others as defined in G.S. 122C-3(11); @ 
(3) Ability to survive safely without inpatient commitment, including the § 
availability of supervision from family, friends or others; and 4 


| 
( . 
o 


(4) Capacity to make an informed decision concerning treatment. ; | 
(d) After the conclusion of the examination the physician or eligible psy- 4 

chologist shall make the following determinations: | 
(1) Ifthe physician or eligible psychologist finds that: 
a. The respondent is mentally ill; P| 
b. The respondent is capable of surviving safely in the community J 
with available supervision from family, friends, or others; | 
c. Based on the respondent’s treatment history, the respondent is in 9 
need of treatment in order to prevent further disability or deteri- |} 
oration which would predictably result in dangerousness as de- |} 
fined by G.S. 122C-3(11); and a 

d. His current mental status or the nature of his illness limits or 
negates his ability to make an informed decision to seek volun- | 
tarily or comply with recommended treatment; | 
The physician or eligible psychologist shall so show on [the] his ex- | 
amination report and shall recommend outpatient commitment. In § 
addition the examining physician or eligible psychologist shall show 9 
the name, address, and telephone number of the proposed outpatient | 
treatment physician or center. The person designated in the order to | 
provide transportation shall return the respondent to his regular ' 
residence or to the home of a consenting individual, and he shall be | 
released from custody. | 


DI 
e 
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ni (2) If the physician or eligible psychologist finds that the respondent is 
mentally ill and is dangerous to himself or others, or is mentally 


retarded, and because of an accompanying behavior disorder, is dan- 


Ca! gerous to others, he shall recommend inpatient commitment, and he 
ey) shall so show on [the] his examination report. The law-enforcement 
a. officer or other designated person shall take the respondent to a 24- 
Sh) hour facility described in G.S. 122C-252 pending a district court hear- 
ke ing. If there is no area 24-hour facility and if the respondent is indi- 
fa gent and unable to pay for his care at a private 24-hour facility, the 
Ms) law-enforcement officer or other designated person shall take the 
aly respondent to a State facility for the mentally ill designated by the 
hy Commission for custody, observation, and treatment and immedi- 
Mt ately notify the clerk of superior court of his actions. 


y (3) If the physician or eligible psychologist finds that neither condition 
| described in subdivisions (1) or (2) of this subsection exists, the re- 
ie spondent shall be released and the proceedings terminated. 

_ (e) The findings of the physician or eligible psychologist and the facts on 
, which they are based shall be in writing in all cases. The physician or eligible 


iy psychologist shall send a copy of the findings to the clerk of superior court by 
ym. the most reliable and expeditious means. If it cannot be reasonably antici- 

pated that the clerk will receive the copy within 48 hours of the time that it 
1 was signed, the physician or eligible psychologist shall also communicate his 


findings to the clerk by telephone. 


at (f) When outpatient commitment is recommended, the examining physician 
_or eligible psychologist, if different from the proposed outpatient treatment 
lis physician or center, shall- give the respondent a written notice listing the 
‘ll name, address, and telephone number of the proposed outpatient treatment 


Editor’s Note. — Session Laws 1985, c. 695, 
substituted “his” for “physician’s” near the end 
of the first sentences of subdivisions (d)(1) and 
(d)(2). The word “the” preceding “his” probably 
also should have been deleted by the act and 
has therefore been bracketed. 

Effect of Amendments. — The 1985 
amendment, effective January 1, 1986, in- 
‘serted “or eligible psychologist” in subsections 


ex _ Editor’s Note. — The case cited below was 
li} decided under comparable provisions of former 
i) Chapter 122. 

ai! Duty of Physician to Make Examination. 
rf) — Former § 122-58.4 (see now §§ 122C-263 
at and 122C-283) imposed a positive duty to make 
ite the examination before signing the certificate. 
‘McLean v. Sale, 54 N.C. App. 538, 284 S.E.2d 


(a), (b), and (c); inserted “or eligible psycholo- 
gist” throughout subsection (d), and substi- 
tuted “his” for “physician’s” near the end of 
subdivision (d)(1) and in subdivision (d)(2); and 
inserted “or eligible psychologist” in subsection 
(e) and in two places in subsection (f). 

Legal Periodicals. — For survey of 1979 
administrative law, see 58 N.C.L. Rev. 1185 
(1980). 


CASE NOTES 


160 (1981), cert. denied, 305 N.C. 301, 290 
S.E.2d 703 (1982). 

Physical Presence of Person to Be Ex- 
amined Required. — “Examine” requires 
that the person to be examined be physically in 
the presence of the qualified physician, so that 
the physician may actually utilize his five 
senses, or such of them as he deems necessary, 
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in carrying out the mandate of this section. 
McLean v. Sale, 54 N.C. App. 538, 284 S.E.2d 
160 (1981), cert. denied, 305 N.C. 301, 290 
S.E.2d 703 (1982). 

The requirement that the law-enforcement 
officer must take and present the person to be 
examined to the physician requires that the 
person must be physically present before the 
physician for the purpose of the examination. 
McLean v. Sale, 54 N.C. App. 538, 284 S.E.2d 
160 (1981), cert. denied, 305 N.C. 301, 290 
S.E.2d 703 (1982). 

Relief from Wrongful Certification. — A 
physician’s failure to perform an examination 
prior to signing certificate is a violation of the 
statute, and if plaintiff is involuntarily com- 
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mitted as a result of defendant’s actions, 
cause of action arises against defendant, an 
this is true regardless of what may hay 
prompted defendant to fail to make the exami, 
nation of plaintiff. McLean v. Sale, 54 N.C 
App. 538, 284 S.E.2d 160 (1981), cert. denied 
305 N.C. 301, 290 S.E.2d 703 (1982). 

Relevance of Reasons for Failing to Ex 
amine. — The reasons defendant physiciar 
failed to make the required examination prioi 
to signing certificate were competent on the 
question of punitive damages, but not on the 
issue of whether defendant violated his statu: 
tory duty to plaintiff. McLean v. Sale, 54 N.C 
App. 538, 284 S.E.2d 160 (1981), cert. denied 
305 N.C. 301, 290 S.E.2d 703 (1982). 


~ 


§ 122C-264. Duties of clerk of superior court. 


(a) Upon receipt of a physician’s or eligible psychologist’s finding that the 
respondent meets the criteria of G.S. 122C-263(d)(1) and that outpatient com- 
mitment is recommended, the clerk of superior court of the county where the 
petition was initiated, upon direction of a district court judge, shall calendar 
the matter for hearing and shall notify the respondent, the proposed outpa- 
tient treatment physician or center, and the petitioner of the time and place of 
the hearing. The petitioner may file a written waiver of his right to notice 
under this subsection with the clerk of court. 

(b) Upon receipt of a physician’s or eligible psychologist’s finding that a 
respondent meets the criteria of G.S. 122C-263(d)(2) and that inpatient com- 
mitment is recommended, the clerk of superior court of the county where the 
24-hour facility is located shall, after determination required by G-.S. 
122C-261(c) and upon direction of a district court judge, assign counsel if 
necessary, calendar the matter for hearing, and notify the respondent, his 
counsel, and the petitioner of the time and place of the hearing. The petitioner 
may file a written waiver of his right to notice under this subsection with the 
clerk of court. : 

(c) Notice to the respondent, required by subsections (a) and (b) of this 
section, shall be given as provided in G.S. 1A-1, Rule 4G) at least 72 hours 
before the hearing. Notice to other individuals shall be sent at least 72 hours 
before the hearing by first-class mail postage prepaid to the individual’s last 
known address. | 

(d) In cases described in G.S. 122C-266(b) in addition to notice required in 

subsections (a) and (b) of this section, the clerk of superior court shall notify 
the chief district judge and the district attorney in the county in which the 
defendant was found not guilty by reason of insanity or incapable of proceed- 
ing. The notice shall be given in the same way as the notice required by 
subsection (c) of this section. The judge or the district attorney may file a 
mu WeR waiver of his right to notice under this subsection with the clerk of 
court. 
_ (e) The clerk of superior court of the county where outpatient commitment 
is to be supervised shall keep a separate list regarding outpatient commit- 
ment and shall prepare quarterly reports listing all active cases, the assigned 
supervisor, and the disposition of all hearings, supplemental hearings, and 
rehearings. 

(f) The clerk of superior court of the county where inpatient commitment 
hearings and rehearings are held shall provide all notices, send all records 
and maintain a record of all proceedings as required by this Part; provided 
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that if the respondent has been committed to a 24-hour facility in a county 
other than his county of residence and the district court hearing is held in the 
sounty of the facility, the clerk of superior court in the county of the facility 
shall forward the record of the proceedings to the clerk of superior court in the 
county of respondent’s residence, where they shall be maintained by receiving 
clerk. (1973, c. 1408, s. 1; 1977, c. 400, s. 5; c. 414, s. 1; 1979, c. 915, s. 5; 1983, 
>, 380, s. 9; c. 638, ss. 8, 16; c. 864, s. 4; 1985, c. 589, s. 2; c. 695, s. 7.) 


: Effect of Amendments. — The 1985 serted “or eligible psychologist’s” in subsec- 
amendment, effective January 1, 1986, in- tions (a) and (b). 


§ 122C-265. Outpatient commitment; examination and 
treatment pending hearing. 


(a) If a respondent, who has been recommended for outpatient commitment 
‘by an examining physician or eligible psychologist different from the proposed 
outpatient treatment physician or center, fails to appear for examination by 
the proposed outpatient treatment physician or center at the designated time, 
‘the physician or center shall notify the clerk of superior court who shall issue 
an order to a law-enforcement officer or other person authorized under G.S. 
122C-251 to take the respondent into custody and take him immediately to 
the outpatient treatment physician or center for evaluation. The law-enforce- 
‘ment officer may wait during the examination and return the respondent to 
his home after the examination. 

(b) The examining physician or the proposed outpatient treatment physi- 
cian or center may prescribe to the respondent reasonable and appropriate 
medication and treatment that are consistent with accepted medical stan- 
dards pending the district court hearing. 

(c) In no event may a respondent released on a recommendation that he 
‘meets the outpatient commitment criteria be physically forced to take medica- 
tion or forceably detained for treatment pending a district court hearing. 

(d) If at any time pending the district court hearing the outpatient treat- 
ment physician or center determines that the respondent does not meet the 
criteria of G.S. 122C-263(d)(1), he shall release the respondent and notify the 
clerk of court and the proceedings shall be terminated. 

(e) If a respondent becomes dangerous to himself or others pending a dis- 
trict court hearing on outpatient commitment, new proceedings for involun- 
tary inpatient commitment may be initiated. 

(f) If an inpatient commitment proceeding is initiated pending the hearing 
for outpatient commitment and the respondent is admitted to a 24-hour facil- 
ity to be held for an inpatient commitment hearing, notice shall be sent by the 
clerk of court in the county where the respondent is being held to the clerk of 
court of the county where the outpatient commitment was initiated and the 
‘outpatient commitment proceeding shall be terminated. (1983, c. 638, s. 11; c¢. 
1864, s. 4; 1985, c. 589, s. 2; c. 695, s. 6.) 


Effect of Amendments. — The 1985 _ serted “or eligible psychologist” in subsection 
‘amendment, effective January 1, 1986, in- (a). 


195 


§ 122C-266 1985 CUMULATIVE SUPPLEMENT ~— § 122C-26€ 


§ 122C-266. Inpatient commitment; second examination 
and treatment pending hearing. . 


a) Except as provided in subsections (b) and (e), within 24 hours of arriva 
aban facility described in G.S. 122C-252, the respondent shall be ex. 
amined by a physician. The examination shall include but 1s not limited to the 
assessment specified in G.S. 122C-263(c). , . 

(1) If the physician finds that the respondent is mentally ill and is dan. 
gerous to himself or others or is mentally retarded and, because of an 
accompanying behavior disorder, is dangerous to others, he shall hold 
the respondent at the facility pending the district court hearing. | 

(2) If the physician finds that the respondent meets the criteria for outpa- 
tient commitment under G.S. 122C-263(d)(1), he shall show his find- 
ings on the physician’s examination report, release the respondent 
pending the district court hearing, and notify the clerk of superior 
court of the county where the petition was initiated of his findings. In 
addition, the examining physician shall show on the examination 
report the name, address, and telephone number of the proposed out- 
patient treatment physician or center. He shall give the respondent a 
written notice listing the name, address, and telephone number of the 
proposed outpatient treatment physician or center and directing the 
respondent to appear at that address at a specified date and time. The 
examining physician before the appointment shall notify by tele- 
phone and shall send a copy of the notice and his examination report 
to the proposed outpatient treatment physician or center. he 

(3) If the physician finds that the respondent does not meet the criteria 
for commitment under either G.S. 122C-263(d)(1) or G.S. 122C- 
263(d)(2), he shall release the respondent and the proceedings shall 
be terminated. | 

(4) If the respondent is released under subdivisions (2) or (3) of this sub- 
section, the law-enforcement officer or other person designated to 
provide transportation shall return the respondent to the originating 
county. | 

(b) If the custody order states that the respondent was charged with a 
violent crime, including a crime involving assault with a deadly weapon, and 
that he was found not guilty by reason of insanity or incapable of proceeding, 
the physician shall examine him as set forth in subsection (a) of this section. 
However, the physician may not release him from the facility until ordered to 
do so following the district court hearing. 

(c) The findings of the physician and the facts on which they are based shall 
be in writing, in all cases. A copy of the findings shall be sent to the clerk of 
superior court by reliable and expeditious means. 

(d) Pending the district court hearing, the physician attending the respon- 
dent may administer to the respondent reasonable and appropriate medica- 
tion and treatment that is consistent with accepted medical standards. Except 
as provided in subsection (b) of this section, if at any time pending the district 
court hearing, the attending physician determines that the respondent no 
longer meets the criteria of either G.S. 122C-263(d)(1) or (d)(2), he shall re- 
lease the respondent and notify the clerk of court and the proceedings shall be 
terminated. } 

(e) If the 24-hour facility described in G.S. 122C-252 is the facility in which 
the first examination by a physician or eligible psychologist occurred and is 
the same facility in which the respondent is held, the second examination 
must occur not later than the following regular working day. (1973, c. 726, s. 
1; c. 1408, s. 1; 1977, c. 400, s. 6; 1979, c. 915, s. 6; 1983, c. 380, s. 5; c. 638, ss. 
9, 10; c. 864, s. 4; 1985, c. 589, s. 2: c. 695, s. 2.) — 
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Effect of Amendments. — The 1985 Legal Periodicals. — For survey of 1979 
‘amendment, effective January 1, 1986, in- administrative law, see 58 N.C.L. Rev. 1185 
serted “or eligible psychologist” in subsection (1980). 

i (e). 


CASE NOTES 


Editor’s Note. — The case cited below was Applied in In re Barnhill, — N.C. App. —, 
decided under comparable provisions of former 325 S.E.2d 308 (1985). 
Chapter 122. 


-§ 122C-267. Outpatient commitment; district court hearing. 


(a) A hearing shall be held in district court within 10 days of the day the 
respondent is taken into custody pursuant to G.S. 122C-261(e). Upon its own 
» motion or upon motion of the proposed outpatient treatment physician or the 

respondent, the court may grant a continuance of not more than five days. 
) (b) The respondent shall be present at the hearing. A subpoena may be 
} issued to compel the respondent’s presence at a hearing. The petitioner and 
) the proposed outpatient treatment physician or his designee may be present 

and may provide testimony. 3 

 (c) Certified copies of reports and findings of physicians and psychologists 
i aa medical records of previous and current treatment are admissible in evi- 
dence. 
(d) At the hearing to determine the necessity and appropriateness of outpa- 
| tient commitment, the respondent need not, but may, be represented by coun- 
- sel. However, if the court determines that the legal or factual issues raised are 
of such complexity that the assistance of counsel is necessary for an adequate 
presentation of the merits or that the respondent is unable to speak for him- 
self, the court may continue the case for not more than five days and order the 
appointment of counsel for an indigent respondent. 
»  (e) Hearings may be held at the area facility in which the respondent is 
| being treated, if it is located within the judge’s judicial district, or in the 
) judge’s chambers. A hearing may not be held in a regular courtroom, over 
) objection of the respondent, if in the discretion of a judge a more suitable place 
is available. 

(f) The hearing shall be closed to the public unless the respondent requests 
otherwise. | 

(g) A copy of all documents admitted into evidence and a transcript of the 
_ proceedings shall be furnished to the respondent on request by the clerk upon 
the direction of a district court judge. If the client is indigent, the copies shall 
be provided at State expense. 
| (h) To support an outpatient commitment order, the court is required to 

| find by clear, cogent, and convincing evidence that the respondent meets the 
criteria specified in G.S. 122C-262(d)(1). The court shall record the facts which 
support its findings and shall show on the order the center or physician who is 
responsible for the management and supervision of the respondent’s outpa- 
tient commitment. (1973, c. 726, s. 1; c. 1408, s. 1; 1975, cc. 322, 459; 1977, c. 
#00, s. 7c. 1126, Ss. 1; 1979, c. 915, ss. 7, 13; 1983, c. 380, s. 6; c. 638, ss. 12, 13; 
c. 864, s. 4; 1985, c. 589, s. 2; c. 695, s. 8.) 


Effect. of Amendments. — The 1985 administrative law, see 58 N.C.L. Rev. 1185 
amendment, effective January 1, 1986, in- (1980). 
serted “and psychologists” in subsection (c). For survey of 1980 constitutional law, see 59 


Legal Periodicals. — For survey of 1979 N.C.L. Rev. 1097 (1981). 
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§ 122C-268. Inpatient commitment; district court hearing. 


(a) A hearing shall be held in district court within 10 days of the day the) 
respondent is taken into custody pursuant to G.S. 122C-261(e). A continuance 
of not more than five days may be granted upon motion of: 

(1) The court; 
(2) Respondent’s counsel; or 
(3) The State, 
sufficiently in advance to avoid movement of the respondent. 

(b) The attorney, who is a member of the staff of the Attorney General 
assigned to one of the State’s facilities for the mentally ill or the psychiatric 
service of North Carolina Memorial Hospital, shall represent the State’s inter- 
est at commitment hearings, rehearings, and supplemental hearings held at | 
the facility to which he is assigned under this Part. | 

(c) If the respondent’s custody order indicates that he was charged with a | 
violent crime, including a crime involving an assault with a deadly weapon, | 
and that he was found not guilty by reason of insanity or incapable of proceed- | 
ing, the clerk shall give notice of the time and place of the hearing as provided | 
in G.S. 122C-264(d). The district attorney in the county in which the respon- | 
dent was found not guilty by reason of insanity or incapable of proceeding 
may represent the State’s interest at the hearing. | 

(d) The respondent shall be represented by counsel of his choice; or if he is | 
indigent within the meaning of G.S. 7A-450 or refuses to retain counsel if | 
financially able to do so, he shall be represented by counsel appointed by the | 
court. 

(e) With the consent of the court, counsel may in writing waive the pres- 
ence of the respondent. : 

(f) Certified copies of reports and findings of physicians and psychologists | 
and previous and current medical records are admissible in evidence, but the | 
respondent’s right to confront and cross-examine witnesses may not be denied. | 

(g) Hearings may be held in an appropriate room not used for treatment of | 
clients at the facility in which the respondent is being treated if it is located | 
within the judge’s judicial district, or in the judge’s chambers. A hearing may | 
not be held in a regular courtroom, over objection of the respondent, if in the 
discretion of a judge a more suitable place is available. | 

(h) The hearing shall be closed to the public unless the respondent requests _ 
otherwise. | 

(1) A copy of all documents admitted into evidence and a transcript of the | 
proceedings shall be furnished to the respondent on request by the clerk upon 
the direction of a district court judge. If the respondent is indigent, the copies | 
shall be provided at State expense. 

(j) To support an inpatient commitment order, the court shall find by clear, | 
cogent, and convincing evidence that the respondent is mentally ill and dan- _ 
gerous to himself or others or is mentally retarded and, because of an accom- | 
panying behavior disorder, is dangerous to others. The court shall record the | 
facts that support its findings. (1985, c. 589, s. 2; c. 695, s. 8.) 


Effect of Amendments. — The 1985 law on civil procedure, see 59 N.C.L. Rev. 1049 
amendment, effective January 1, 1986, in- (1981). 
serted “and psychologists” in subsection (f). For survey of 1980 constitutional law, see 59 


Legal Periodicals. — For survey of 1980 N.C.L. Rev. 1097 (1981). 
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CASE NOTES 


Editor’s Note. — The cases cited below were 


| decided under comparable provisions of former 
- Chapter 122. 


The 10-day custody period prior to a full 
adversary hearing does not constitute a 
denial of due process. In re Hernandez, 46 


| N.C. App. 265, 264 S.E.2d 780 (1980). 


Findings Prerequisite to Commitment. — 
Statutory mandate requires as a condition to a 
valid commitment order that the district court 
find two distinct facts: first, that the respon- 
dent is mentally ill or inebriate, as defined in 
former § 122-36 (see now § 122C-3); and sec- 


ond, that the respondent is dangerous to him- 


i 


i 
; 
i 


_ self or others. In re Monroe, 49 N.C. App. 23, 
270 S.E.2d 537 (1980). 


To enter a commitment order, the trial court 


_ is required to ultimately find two distinct facts, 


i.e., that the respondent is mentally ill and is 
dangerous to himself or to others. In re Collins, 
49 N.C. App. 243, 271 S.E.2d 72 (1980). 

Two distinct facts must be found by 
clear, cogent, and convincing evidence: 
first, that the respondent is mentally ill or ine- 
briate and second, that the respondent is dan- 
gerous to himself or others. It is not the court’s 
function to appeal to determine if the evidence 


_ offered meets the statutory standard but sim- 


ply to determine whether there was any com- 
petent evidence to support the factual findings 
made. In re Jackson, 60 N.C. App. 581, 299 
S.E.2d 677 (1983). 

Trial court must find three elements 
present in order to find that respondent is 
dangerous to others: (1) within the recent 
past (2) respondent has (a) inflicted serious 
bodily harm on another, or (b) attempted to 
inflict serious bodily harm on another, or (c) 
threatened to inflict serious bodily harm on an- 
other, or (d) has acted in such a manner as to 
create a substantial risk of serious bodily harm 
to another, and (3) there is a reasonable proba- 
bility that such conduct will be repeated. In re 
Monroe, 49 N.C. App. 23, 270 S.E.2d 537 
(1980). 

No Overt Act Required. — The present 
statutory definition of “dangerous to others” 
does not require a finding of overt acts. In re 
Monroe, 49 N.C. App. 23, 270 S.E.2d 537 
(1980). 

It is for the trier of fact to determine 
whether evidence offered in a particular 
case is clear, cogent, and convincing. In re 
Monroe, 49 N.C. App. 23, 270 S.E.2d 537 
(1980). 


The Court of Appeals does not consider 
whether the evidence of respondent’s mental 
illness and dangerousness was clear, cogent 
and convincing. It is for the trier of fact to de- 
termine whether the competent evidence of- 
fered in a particular case met the burden of 
proof. In re Collins, 49 N.C. App. 243, 271 
S.E.2d 72 (1980). 

The trier of fact alone must determine 
whether the evidence presented is clear, cogent 
and convincing. A court’s only function on 
appeal is to determine whether there was any 
competent evidence to support the factual find- 
ings made. In re Medlin, 59 N.C. App. 33, 295 
S.E.2d 604 (1982). 

In its order the trial court must record 
the facts upon which its ultimate findings are 
based. In re Collins, 49 N.C. App. 243, 271 
S.E.2d 72 (1980). 

Pursuant to subsection (i) of this section the 
facts supporting the danger the patient 
presents to herself and to others must be re- 
corded by the trial court. In re Crainshaw, 54 
N.C. App. 429, 283 S.E.2d 553 (1981). 

Order of commitment was not void on its 
face where the court recorded the facts by 
placing “x’s” by the recorded facts on the order 
of commitment form. In re Crouse, 65 N.C. 
App. 696, 309 S.E.2d 568 (1983). 

Standards on Review. — On appeal from 
an order of commitment, the questions for de- 
termination in the Court of Appeals become (1) 
whether the Court’s ultimate findings are 
indeed supported by the “facts” which the 
Court recorded in its order as supporting its 
findings, and (2) whether in any event there 
was competent evidence to support the Court’s 
findings. In re Frick, 49 N.C. App. 273, 271 
S.E.2d 84 (1980). 

On appeal of a commitment order, the func- 
tion of the Court of Appeals is to determine 
whether there was any competent evidence to 
support the facts recorded in the commitment 
order and whether the trial court’s ultimate 
findings of mental illness and dangerous to self 
or others were supported by the facts recorded 
in the order. In re Collins, 49 N.C. App. 243, 
271 S.E.2d 72 (1980). 

Applied in In re Rogers, 300 N.C. 747, 268 
S.E.2d 221 (1980); In re Holt, 54 N.C. App. 352, 
283 S.E.2d 413 (1981). 

Quoted in In re Barnhill, — N.C. App. —, 
325 S.E.2d 308 (1985). 

Cited in In re Perkins, 60 N.C. App. 592, 299 
S.E.2d 675 (1983). 
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§ 122C-269. Venue of district court hearing when respon- 
dent held at a 24-hour facility pending hearing. } 


(a) In all cases where the respondent is held at a 24-hour facility pending | 
the district court hearing as provided in G.S. 122C-268, unless the respondent | 
through counsel objects to the venue, the hearing shall be held in the county | 
in which the facility is located. Upon objection to venue, the hearing shall be d 


held in the county where the petition was initiated. 


(b) An official of the facility shall immediately notify the clerk of superior 
court of the county in which the facility is located of a determination to hold | 
the respondent pending hearing. That clerk shall request transmittal of all | 
documents pertinent to the proceedings from the clerk of superior court where | 
the proceedings were initiated. The requesting clerk shall assume all duties 5) 
set forth in G.S. 122C-264. The requesting clerk shall appoint as counsel for Q 


indigent respondents the counsel provided for in G.S. 122C-268(d). 


(c) Upon motion of any interested person, the venue of an initial hearing | 
described in G.S. 122C-268(c) or a rehearing required by G.S. 122C-276(b) or | 
G.S. 122C-277(b) shall be moved to the county in which the respondent was | 
found not guilty by reason of insanity or incapable of proceeding when the — 
convenience of witnesses and the ends of justice would be promoted by the © 
change. (1975, 2nd Sess., c. 983, s. 133; 1981, c. 537, s. 6; 1983, c. 380, s. 7; | 


1985, c. 589, s. 2.) 


§ 122C-270. Attorneys to represent the respondent and the 


State. 


(a) The senior regular resident superior court judge of a judicial district in | 


which a State facility for the mentally ill is located shall appoint an attorney 


licensed to practice in North Carolina as special counsel for indigent respon- | 
dents who are mentally ill or mentally retarded with an accompanying behav- | 


ior disorder. This special counsel shall serve at the pleasure of the appointing 


4 


judge, may not privately practice law, and shali receive annual compensation | 
within the salary range for assistant district attorneys as fixed by the Admin- | 


istrative Officer of the Courts. The special counsel shall represent all indigent | 


respondents at all hearings, rehearings, and supplemental hearings held at i 


the State facility and on appeals held under this Article. Special counsel shall | 


determine indigency in accordance with G.S. 7A-450(a). Indigency is subject — 


to redetermination by the presiding judge. 
(b) The State facility shall provide suitable office space for the counsel to 
meet privately with respondents. The Administrative Office of the Courts 


shall provide secretarial and clerical service and necessary equipment and > 


supplies for the office. 


(c) In the event of a vacancy in the office of special counsel, counsel’s inca- | 
pacity, or a conflict of interest, counsel for indigents at hearings or rehearings © 
may be assigned by a district judge of the district. No mileage or compensa- | 


tion for travel time is paid to a counsel appointed pursuant to this subsection. 
Counsel may also be so assigned when, in the opinion of the Administrative 
Officer of the Courts, the volume of cases warrants. | 

(d) At hearings held in counties other than those designated in subsection 
(a) of this section, a district court judge shall appoint counsel for indigent 


respondents from members of the bar of the county in accordance with G.S.. 


122C-268(d). 
(e) Counsel assigned to represent an indigent respondent at the initial dis- 


trict court hearing is also responsible for perfecting and concluding an appeal, — 


if there is one. Upon completion of an appeal, or upon transfer of the respon- 


200 


§ 122C-271 MENTAL HEALTH AND SUBSTANCE ABUSE § 122C-271 


dent to a State facility for the mentally ill, if there is no appeal, assigned 
counsel is discharged. If the respondent is committed to a non-State 24-hour 
facility, assigned counsel remains responsible for his representation until dis- 
charged by order of district court, until the respondent is unconditionally 
discharged from the facility, or until the respondent voluntarily admits him- 
self to the facility. 

(f) The Attorney General may employ four attorneys, one to be assigned by 
him full-time to each of the State facilities for the mentally ill, to represent 
the State’s interest at commitment hearings, rehearings and supplemental 
hearings held under this Article at the State facilities and to provide liaison 
and consultation services concerning these matters. These attorneys are sub- 
ject to Chapter 126 of the General Statutes and shall also perform additional 
duties as may be assigned by the Attorney General. The attorney employed by 
the Attorney General in accordance with G.S. 114-4.2B shall represent the 
State’s interest at commitment hearings, rehearings and supplemental hear- 
ings held at North Carolina Memorial Hospital under this Article. (1973, c. 
47, s. 2; c. 1408, s. 1; 1977, c. 400, s. 11; 1979, c. 915, s. 12; 1983, c. 275, ss. 1, 2; 
1985, c. 589, s. 2.) 


§ 122C-271. Disposition. 


(a) If an examining physician or eligible psychologist has recommended 
outpatient commitment and the respondent has been released pending the 
district court hearing, the court may make one of the following dispositions: 

(1) If the court finds by clear, cogent, and convincing evidence that the 
respondent is mentally ill; that he is capable of surviving safely in 
the community with available supervision from family, friends, or 
others; that based on respondent’s treatment in order to prevent fur- 
ther disability or deterioration that would predictably result in dan- 
gerousness as defined in G.S. 122C-3(11); and that the respondent’s 
current mental status or the nature of his illness limits or negates his 
ability to make an informed decision to seek voluntarily or comply 
with recommended treatment, it may order outpatient commitment 
for a period not in excess of 90 days. 

(2) If the court does not find that the respondent meets the criteria of 
commitment set out in subdivision (1) of this subsection, the respon- 
dent shall be discharged and the facility at which he was last a client 
so notified. 

(b) If the respondent has been held in a 24-hour facility pending the district 
court hearing, the court may make one of the following dispositions: 

(1) If the court finds by clear, cogent, and convincing evidence that the 
respondent is mentally ill; that he is capable of surviving safely in 
the community with available supervision from family, friends, or 
others; that based on respondent's treatment history, the respondent 
is in need of treatment in order to prevent further disability or deteri- 
oration that would predictably result in dangerousness as defined by 
G.S. 122C-3(11); and that the respondent’s current mental status or 
the nature of his illness limits or negates his ability to make an 
informed decision voluntarily to seek or comply with recommended 
treatment, it may order outpatient commitment for a period not in 
excess of 90 days. If the commitment proceedings were initiated as 
the result of the respondent’s being charged with a violent crime, 
including a crime involving an assault with a deadly weapon, and the 
respondent was found not guilty by reason of insanity or incapable of 
proceeding, the commitment order shall so show. 
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(2) If the court finds by clear, cogent, and convincing evidence that the , 
respondent is mentally ill and is dangerous to himself or others or is 
mentally retarded and, because of an accompanying behavior disor- 
der, is dangerous to others, it may order inpatient commitment at a 
24-hour facility described in G.S. 122C-252, or a combination of 
inpatient and outpatient commitment at both a 24-hour facility and 
an outpatient treatment physician or center, for a period not in ex- | 
cess of 90 days. However, an individual who is mentally retarded | 
and, because of an accompanying behavior disorder, is dangerous to — 
others may not be committed to a State, area or private facility for 
the mentally retarded. If the commitment proceedings were initiated 
as the result of the respondent’s being charged with a violent crime, | 
including a crime involving an assault with a deadly weapon, and the — 
respondent was found not guilty by reason of insanity or incapable of | 
proceeding, the commitment order shall so show. If the court orders 
inpatient commitment for a respondent who is under an outpatient | 
commitment order, the outpatient commitment is terminated; and | 
the clerk of the superior court of the county where the district court — 
hearing is held shall send a notice of the inpatient commitment to the | 
clerk of superior court where the outpatient commitment was being | 
supervised. 

(3) If the court does not find that the respondent meets either of the 
commitment criteria set out in subdivisions (1) and (2) of this subsec- 
tion, the respondent shall be discharged, and the facility in which he 
was last a client so notified. 

(4) Before ordering any outpatient commitment, the court shall make 
findings of fact as to the availability of outpatient treatment. The 
court shall also show on the order the outpatient treatment physician 
or center who is to be responsible for the management and supervi- 
sion of the respondent’s outpatient commitment. When an outpatient 
commitment order is issued for a respondent held in a 24-hour facil- 
ity, the court may order the respondent held at the facility for no 
more than 72 hours in order for the facility to notify the designated 
outpatient treatment physician or center of the treatment needs of 
the respondent. The clerk of court in the county where the facility is 
located shall send a copy of the outpatient commitment order to the 
designated outpatient treatment physician or center. If the outpa- 
tient commitment will be supervised in a county other than the 
county where the commitment originated, the court shall order venue 
for further court proceedings to be transferred to the county where 
the outpatient commitment will be supervised. Upon an order chang- 
ing venue, the clerk of superior court in the county where the com- 
mitment originated shall transfer the file to the clerk of superior 
court in the county where the outpatient commitment is to be super- 
vised. (1973, c. 726, s. 1; c. 1408, s. 1; 1977, c. 400, s. 8; c. 739, s. a 
1979, c. 358, s. 26; c. 915, ss. 8, 15, 16; 1981, c. 537, s. 1; 1983, ¢. 380, 
S. 8; c. 638, s. 14; c. 864, s. 4; 1985, ¢. 589, s. 2; c. 695, s. 2.) 


Effect of Amendments. — The 1985 _ serted “or eligible psychologist” in subsection 
amendment, effective January 1, 1986, in- (a). 
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) § 122C-272. Appeal. 


Judgement of the district court is final. Appeal may be had to the Court of 
Appeals by the State or by any party on the record as in civil cases. Appeal 
does not stay the commitment unless so ordered by the Court of Appeals. The 
Attorney General represents the State’s interest on appeal. The district court 
! retains limited jurisdiction for the purpose of hearing all reviews, rehearings, 
or supplemental hearings allowed or required under this Part. (1973, c. 726, s. 
ec, 1408, 8:1; 1979;:c..915, s: 19; 1985, :c. 589, s. 2:) 


Legal Periodicals. — For survey of 1980 
law on civil procedure, see 59 N.C.L. Rev. 1049 
(1981). 


§ 122C-273. Duties for follow-up on commitment order. 


(a) If the commitment order directs outpatient treatment, the outpatient 
treatment physician may prescribe or administer to the respondent reason- 
able and appropriate medication and treatment that are consistent with ac- 
cepted medical standards. ) 

(1) If the respondent fails to comply or clearly refuses to comply with all 
or part of the prescribed treatment, the physician or his designee 
shall make all reasonable effort to solicit the respondent’s compli- 
ance. These efforts shall be documented and reported to the court 
with a request for a supplemental hearing. 

(2) If the respondent fails to comply, but does not clearly refuse to comply, 
with all or part of the prescribed treatment after reasonable effort to 
solicit the respondent’s compliance, the physician or his designee 
may request the court to order the respondent taken into custody for 
the purpose of examination. Upon receipt of this request, the clerk 
shall issue an order to a law-enforcement officer to take the respon- 
dent into custody and to take him immediately to the designated 
outpatient treatment physician or center for examination. The law- 
enforcement officer shall turn the respondent over to the custody of 
the physician or center who shall conduct the examination and then 
release the respondent. The law-enforcement officer may wait during 
the examination and return the respondent to his home after the 
examination. An examination conducted under this subsection in 
which a physician determines that the respondent meets the criteria 
for inpatient commitment may be substituted for the first examina- 
tion required by G.S. 122C-263 if the clerk or magistrate issues a 
custody order within six hours after the examination was performed. 

(3) In no case may the respondent be physically forced to take medication 
or forceably detained for treatment unless he poses an immediate 
danger to himself or others. In such cases inpatient commitment 

roceedings shall be initiated. 

(4) At any time that the outpatient treatment physician or center finds 
that the respondent no longer meets the criteria set out in G.S. 
122C-263(d)(1), the physician or center shall so notify the court and 
the case shall be terminated; provided, however, if the respondent 
was initially committed as a result of conduct resulting in his being 
charged with a violent crime, including a crime involving an assault 
with a deadly weapon, and the respondent was found not guilty by 
reason of insanity or incapable of proceeding, the designated outpa- 
tient treatment physician or center shall notify the clerk that dis- 
charge is recommended. The clerk shall calendar a supplemental 
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hearing as provided in G.S. 122C-274 to determine whether the re 
spondent meets the criteria for outpatient commitment. 
(5) Any individual who has knowledge that a respondent on outpatient 


commitment has become dangerous to himself or others as defined by 
G.S. 122C-3(11) may initiate a new petition for inpatient commit- 
ment as provided in this Part. If the respondent is committed as an 


inpatient, the outpatient commitment shall be terminated and notice 
sent by the clerk of court in the county where the respondent is 


committed as an inpatient to the clerk of court of the county where 


the outpatient commitment is being supervised. 
(b) If the respondent on outpatient commitment intends to move or moves 
to another county within the State, the designated outpatient treatment phy- 
sician or center shall request that the clerk of court in the county where the 


outpatient commitment is being supervised calendar a supplemental hearing. 

(c) If the respondent moves to another state or to an unknown location, the. 
designated outpatient treatment physician or center shall notify the clerk of 
superior court of the county where the outpatient commitment is supervised 


and the outpatient commitment shall be terminated. Hr 
(d) If the commitment order directs inpatient treatment, the physician at- 


tending the respondent may administer to the respondent reasonable and 
appropriate medication and treatment that are consistent with accepted medi- _ 


cal standards. The attending physician shall release or discharge the respon- 
dent in accordance with G.S. 122C-277. (1983, c. 638, s. 16; c. 864, s. 4; 1985, c. 
589, s. 2.) 


Legal Periodicals. — For an article enti- Undue Process,” see 58 N.C.L. Rev. 1133 . 


tled “Civil Commitment of Minors: Due and (1980). 


§ 122C-274. Supplemental hearings. 


(a) Upon receipt of a request for a supplemental hearing, the clerk shall | 
calendar a hearing to be held within 14 days and notify, at least 72 hours i 


before the hearing, the petitioner, the respondent, his attorney, if any, and the 
designated outpatient treatment physician or center. The respondent shall be 
notified at least 72 hours before the hearing by personally serving on him an 
order to appear. Other persons shall be notified as provided in G:S. 
122C-264(c). 

(b) The procedures for the hearing shall follow G.S. 122C-267. 

(c) In supplemental hearings for alleged noncompliance, the court shall 
determine whether the respondent has failed to comply and, if so, the causes 
for noncompliance. If the court determines that the respondent has failed or 
refused to comply it may: 

(1) Upon finding probable cause to believe that the respondent is men- 
tally ill and dangerous to himself or others, order an examination by 
the same or different physician or eligible psychologist as provided in 
G.S. 122C-263(c) in order to determine the necessity for continued 
outpatient or inpatient commitment; 

(2) Reissue or change the outpatient commitment order in accordance 
with G.S. 122C-271; or 

(3) Discharge the respondent from the order and dismiss the case. 

(d) At the supplemental hearing for a respondent who has moved or intends 
to move to another county, the court shal] determine if the respondent meets 
the criteria for outpatient commitment set out in G.S. 122C-263(d)(1). If the 
court determines that the respondent no longer meets the criteria for outpa- 
tient commitment, it shall discharge the respondent from the order and dis- 
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miss the case. If the court determines that the respondent continues to meet 
_ the criteria for outpatient commitment, it shall continue the outpatient com- 
lt} mitment but shall designate a physician or center at the respondent’s new 
) residence to be responsible for the management or supervision of the respon- 
lk dent’s outpatient commitment. The court shall order the respondent to appear 
4 for treatment at the address of the newly designated outpatient treatment 
i physician or center and shall order venue for further court proceedings under 
it the outpatient commitment to be transferred to the new county of supervision. 
tt Upon an order changing venue, the clerk of court in the county where the 
outpatient commitment has been supervised shall transfer the records regard- 
& ing the outpatient commitment to the clerk of court in the county where the 
i, commitment will be supervised. Also, the clerk of court in the county where 
lt the outpatient commitment has been supervised shall send a copy of the 
g court’s order directing the continuation of outpatient treatment under new 
@ supervision to the newly designated outpatient treatment physician or center. 
ff (e) At any time during the term of an outpatient commitment order, a 
1 respondent may apply to the court for a supplemental hearing for the purpose 
_ of discharge from the order. The application shall be made in writing by the 
| respondent to the clerk of superior court of the county where the outpatient 
i commitment is being supervised. At the supplemental hearing the court shall 
. determine whether the respondent continues to meet the criteria specified in 
-| GS. 122C-263(d)(1). The court may either reissue or change the commitment 

. order or discharge the respondent and dismiss the case. 

(f) At supplemental hearings requested pursuant to G.S. 122C-277(a) for 
_ transfer from inpatient to outpatient commitment, the court shall determine 
| whether the respondent meets the criteria for either inpatient or outpatient 
- commitment. If the court determines that the respondent continues to meet 
the criteria for inpatient commitment, it shall order the continuation of the 
- original commitment order. If the court determines that the respondent meets 
the criteria for outpatient commitment, it shall order outpatient commitment 
_ for a period of time not in excess of 90 days. If the court finds that the respon- 
dent does not meet either criteria, the respondent shall be discharged and the 
case dismissed. (1983, c. 638, s. 17; c. 864, s. 4; 1985, c. 589, s. 2; c. 695, s. 2.) 


Effect of Amendments. — The 1985  serted “or eligible psychologist” in subdivision 
amendment, effective January 1, 1986, in-  (c)(1). 


§ 122C-275. Outpatient commitment; rehearings. 


(a) Fifteen days before the end of the initial or subsequent periods of outpa- 
tient commitment if the outpatient treatment physician or center determines 
that the respondent continues to meet the criteria specified in GS. 
122C-263(d)(1), he shall so notify the clerk of superior court of the county 
where the outpatient commitment is supervised. If the respondent no longer 
meets the criteria, the physician shall so notify the clerk who shall dismiss 
the case; provided, however, if the respondent was initially committed as a 
result of conduct resulting in his being charged with a violent crime, includ- 
ing a crime involving an assault with a deadly weapon, and the respondent 
was found not guilty by reason of insanity or incapable of proceeding, the 
physician or center shall notify the clerk that discharge is recommended. The 
clerk, at least 10 days before the end of the commitment period, on order of the 
district court, shall calendar the rehearing. 

(b) Notice and procedures of rehearings are governed by the same proce- 
dures as initial hearings, and the respondent has the same rights he had at 
the initial hearing including the right to appeal. 
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(c) If the court finds that the respondent no longer meets the criteria of GS. : 
122C-263(d)(1), it shall unconditionally discharge him. A copy of the dis | 


‘ ] 
of G.S. 122C-263(d)(1), the court may order outpatient commitment for ant 
additional period not in excess of 180 days. (1983, c. 638, s. 20; c. 864, s. 4;— 
1985, c. 589, s. 2.) t 

CASE NOTES ' 

Editor’s Note. — The case cited below was N.C. App. 705, 306 S.E.2d 510, appeal dis- 

decided under comparable provisions of former missed, 309 N.C. 633, 308 S.E.2d 716 (1983), — 

Chapter 122. U.S. —, 104 S. Ct. 1583, 80 L. Ed. 2d 117) 
Constitutionality. — See In re Rogers, 63 (1984). 


§ 122C-276. Inpatient commitment; rehearings. 


(a) Fifteen days before the end of the initial inpatient commitment period if | 
the attending physician determines that commitment of a respondent beyond — 
the initial period will be necessary, he shall so notify the clerk of superior © 
court of the county in which the facility is located. The clerk, at least 10 days | 
before the end of the initial period, on order of a district court judge of the © 
judicial district in which the facility is located, shall calendar the rehearing. If 
the respondent was initially committed as the result of conduct resulting in — 
his being charged with a violent crime, including a crime involving an assault J 
with a deadly weapon, and respondent was found not guilty by reason of | 
insanity or incapable of proceeding, the clerk shall also notify the chief dis- | 
trict court judge, the clerk of superior court, and the district attorney in the | 
county in which the respondent was found not guilty by reason of insanity or | 
incapable of proceeding of the time and place of the hearing. 

(b) Fifteen days before the end of the initial treatment period of a respon- | 
dent who was initially committed as a result of conduct resulting in his being _ 
charged with a violent crime, including a crime involving an assault with a ‘ 
deadly weapon, having been found not guilty by reason of insanity or incapa- 
ble of proceeding, if the attending physician determines that commitment of | 
the respondent beyond the initial period will not be necessary, he shall so l 
notify the clerk of superior court who shall schedule a rehearing as provided 
in subsection (a) of this section. | 

(c) Subject to the provisions of G.S. 122C-269(c), rehearings shall be held at 
the facility in which the respondent is receiving treatment. The judge isa 
judge of the district court of the Judicial district in which the facility is ines 
or a district court judge temporarily assigned to that district. 

(d) Notice and proceedings of rehearings are governed by the same proce- 
dures as initial hearings and the respondent has the same rights he had at the 
initial hearing including the right to appeal. 

(e) At rehearings the court may make the same dispositions authorized in 
G.S. 122C-271(b) except a second commitment order may be for an additional | 


counsel, and the clerk of superior court of the county, in which the facility is 
located. Unless the respondent through his counsel files with the clerk a 
written waiver of his right to a rehearing, the clerk, on order of a district court 
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\ judge of the district in which the facility is located, shall calendar a rehearing 
; for not later than the end of the current commitment period. The procedures 
i and standards for the rehearing are the same as for the first rehearing. No 
, third or subsequent inpatient recommitment order shall be for a period longer 
) than one year. 
|. (g) At any rehearings the court has the option to order outpatient commit- 
ment for a period not in excess of 180 days in accordance with the criteria 
specified in G.S. 122C-263(d)(1) and following the procedures as specified in 
this Article. (1973, c. 726, s. 1; c. 1408, s. 1; 1977, c. 400, s. 9; 1979, c. 915, ss. 9, 
17; 1981, c. 537, ss. 2-4; 1983, c. 638, ss. 18, 19; c. 864, s. 4; 1985, c. 589, s. 2.) 


_§ 122C-277. Release and conditional release; judicial re- 
view. 


(a) Except as provided in subsection (b) of this section, the attending physi- 
cian shall discharge a committed respondent unconditionally at any time he 
determines that the respondent is no longer in need of inpatient commitment. 
However, if the attending physician determines that the respondent meets the 
criteria for outpatient commitment as defined in G.S. 122C-263(d)(1), he may 

request the clerk to calendar a supplemental hearing to determine whether an 
outpatient commitment order shall be issued. Except as provided in subsec- 

tion (b) of this section, the attending physician may also release a respondent 

conditionally for periods not in excess of 30 days on specified medically appro- 
priate conditions. Violation of the conditions is grounds for return of the 
respondent to the releasing facility. A law-enforcement officer, on request of 

the attending physician, shall take a conditional releasee into custody and 
return him to the facility in accordance with G.S. 122C-205. Notice of dis- 

charge and of conditional release shall be furnished to the clerk of superior 
a - the county of commitment and of the county in which the facility is 

ocated. 

(b) If the respondent was initially committed as the result of conduct result- 

_ ing in his being charged with a violent crime, including a crime involving an 
assault with a deadly weapon, and respondent was found not guilty by reason 
of insanity or incapable of proceeding, 15 days before the respondent’s dis- 

charge or conditional release the attending physician shall notify the clerk of 
superior court of the county in which the facility is located of his determina- 
tion regarding the proposed discharge or conditional release. The clerk shall 
then schedule a rehearing to determine the appropriateness of respondent’s 
release under the standards of commitment set forth in G.S. 122C-271(b). The 
clerk shall give notice as provided in G.S. 122C-264(d). The district attorney of 
the district where respondent was found not guilty by reason of insanity or 
incapable of proceeding may represent the State’s interest at the hearing. 

(c) If a committed respondent under either subsection (a) or (b) of this sec- 
tion is from a single portal area, the attending physician shall plan jointly 
with the area authority as prescribed in the area plan before discharging or 
releasing the respondent. (19738, c. 726, s. 1; c. 1408, s. 1; 1981, c. 537, s. 5; 
1983, c. 383, s. 6; c. 638, s. 21; c. 864, s. 4; 1985, c. 589, s. 2.) 


CASE NOTES 


Editor’s Note. — The case cited below was Applied in Pangburn v. Saad, — N.C. App. 
decided under comparable provisions of former —, 326S.E.2d 365 (1985). 
Chapter 122. 
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§§ 122C-278 to 122C-280: Reserved for future codification purposes. 


| 
Part 8. Involuntary Commitment of Substance Abusers, 
Facilities for Substance Abusers. | 


§ 122C-281. Affidavit and petition before clerk or magis 
trate; custody order. 


(a) Any individual who has knowledge of a substance abuser who is danger 
ous to himself or others may appear before.a clerk or assistant or deputy clerk 
of superior court or a magistrate, execute an affidavit to this effect, and peti 
tion the clerk or magistrate for issuance of an order to take the respondent 
into custody for examination by a physician or eligible psychologist. The affi. 
davit shall include the facts on which the affiant’s opinion is based. Jurisdic. 
tion under this subsection is in the clerk or magistrate in the county where 
the respondent resides or is found. | 

(b) If the clerk or magistrate finds reasonable grounds to believe that the 
facts alleged in the affidavit are true and that the respondent is probably a 
substance abuser and dangerous to himself or others, he shall issue an order 
to a law-enforcement officer or any other person authorized by G.S. 122C-251 
to take the respondent into custody for examination by a physician or eligible 
psychologist. 

(c) If the clerk or magistrate issues a custody order, he shall also make 
inquiry in any reliable way as to whether the respondent is indigent within. 
the meaning of G.S. 7A-450. A magistrate shall report the result of this in-| 
quiry to the clerk. | 

(d) If the affiant is a physician or eligible psychologist, he may execute the 
affidavit before any official authorized to administer oaths. He is not required 
to appear before the clerk or magistrate for this purpose. His examination 
shall comply with the requirements of the initia] examination as provided in 
G.S. 122C-283(c). If the physician or eligible psychologist recommends com- 
mitment and the clerk or magistrate finds probable cause to believe that the 
respondent meets the criteria for commitment, he shall issue an order for 
transportation to or custody at a 24-hour facility or release the respondent, | 
pending hearing, as described in GS. 122C-283(d)(1). If a physician or eligible | 
psychologist executes an affidavit for commitment of a respondent, a second | 
qualified professional shall perform the examination required by G.S. 
122C-285. | 

(e) Upon receipt of the custody order of the clerk or magistrate, a law-en- | 
forcement officer or other person designated in the order shall take the re- | 


(f) When a petition is filed for an individual who is a resident of a single © 
portal area, the procedures for examination by a physician or eligible psychol- | 
ogist as set forth in G.S. 122C-283(c) shall be carried out in accordance with © 
the area plan. When an individual from a single portal area is presented for | 
commitment at a facility directly, he may be accepted for admission in accor- 
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Editor’s Note. — Session Laws 1985, c. 589, 
|} s. 63(k) provides that substance abusers com- 
mitted as outpatients pursuant to § 122- 
| 58.7A:1 or 122-58.8 prior to the effective date 
_ of the act (January 1, 1986) shall not be subject 
to the provisions of §§ 122C-290 through 
_ 122C-293 and that if appropriate, new involun- 
_ tary commitment proceedings may be insti- 
' tuted regarding such individuals pursuant to 

§§ 122C-281 through 122C-289. 
Effect of Amendments. — The 1985 
' amendment, effective January 1, 1986, in- 

serted “or eligible psychologist” in subsections 


MENTAL HEALTH AND SUBSTANCE ABUSE 


§ 122C-282 


(a) and (b); inserted “or eligible psychologist” 
in the first and last sentences of subsection (d) 
and substituted “or eligible psychologist rec- 
ommends” for “petitioner’s recommendation is 
for” in the fourth sentence of subsection (d); 
and inserted “or eligible psychologist” in sub- 
section (f). 

Legal Periodicals. — For survey of 1979 
administrative law, see 58 N.C.L. Rev. 1185 
(1980). 

For survey of 1980 constitutional law, see 59 
N.C.L. Rev. 1097 (1981). 


CASE NOTES 


Editor’s Note. — The cases cited below were 
decided under comparable provisions of former 
Chapter 122. 

Requirements of former § 122-58.3 (see 
now §§ 122C-261 and 122C-281) were re- 
quired to be followed diligently. In re 
Hernandez, 46 N.C. App. 265, 264 S.E.2d 780 
(1980); In re Barnhill, — N.C. App. —, 325 
S.E.2d 308 (1985). 


Contents and Sufficiency of Affidavit. — 
The affidavit must set out facts upon which the 
affiant’s opinion is based. Such facts must be 
sufficient to establish to the affiant’s satisfac- 
tion that the patient is imminently dangerous 
to himself or others. In re Hernandez, 46 N.C. 
App. 265, 264 S.E.2d 780 (1980). 

Applied In re Crouse, 65 N.C. App. 696, 309 
S.E.2d 568 (1983). 


§ 122C-282. Special emergency procedure for violent indi- 
viduals. 


When an individual subject to commitment under the provisions of this Part 
is also violent and requires restraint and when delay in taking him to a 
physician or eligible psychologist for examination would likely endanger life 
or property, a law-enforcement officer may take the person into custody and 
take him immediately before a magistrate or clerk. The law-enforcement offi- 
cer shall execute the affidavit required by G.S. 122C-281 and in addition shall 
swear that the respondent is violent and requires restraint and that delay in 
taking the respondent to a physician or eligible psychologist for an examina- 
tion would endanger life or property. 

If the clerk or magistrate finds by clear, cogent, and convincing evidence 
that the facts stated in the affidavit are true, that the respondent is in fact 
violent and requires restraint, and that delay in taking the respondent to a 
physician or eligible psychologist for an examination would endanger life or 
property, he shall order the law-enforcement officer to take the respondent 
directly to a 24-hour facility described in G.S. 122C-252. 

Respondents received at a 24-hour facility under the provisions of this sec- 
tion shall be examined and processed thereafter in the same way as all other 
respondents under this Part. (1973, c. 726, s. 1; c. 1408, s. 1; 1985, c. 589, s. 2; 
c. 695, s. 2.) 


Effect of Amendments. The 1985 amend- 
ment, effective January 1, 1986, inserted “or 
eligible psychologist” in the first and second 
paragraphs. 


Legal Periodicals. — For survey of 1980 
constitutional law, see 59 N.C.L. Rev. 1097 
(1981). 
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CASE NOTES 


Editor’s Note. — The case cited below was 
decided under comparable provisions of former 
Chapter 122. 

Former § 122-58.18 (see now §§ 122C-262 
and 122C-282) was not intended to be used 
indiscriminately and clearly defined the lim- 
ited time and circumstances for such use. In re 
Hernandez, 46 N.C. App. 265, 264 S.E.2d 780 
(1980). 

Affidavit. — The affidavit must set out facts 
upon which the affiant’s opinion is based. Such 
facts must be sufficient to establish to the affi- 
ant’s satisfaction that the patient is 
imminently dangerous to himself or others. In 
re Hernandez, 46 N.C. App. 265, 264 S.E.2d 
780 (1980). 

May Rely on Information Gained from 


| 
Others. — An officer’s petition for involuntary 
commitment of respondent pursuant to the | 
emergency procedures for violent persons was_ 
not required to be dismissed because the officer | 
did not personally observe the respondent in an 
act of violence but relied on information gained 
from others. In re Hernandez, 46 N.C. App. | 
265, 264 S.E.2d 780 (1980). 

No Overt Act Required. — In finding one — 
to be imminently dangerous, there is no re- 
quirement of an overt act. In re Hernandez, 46 _ 
N.C. App. 265, 264 S.E.2d 780 (1980). | 

Concealing a_ potentially dangerous 
weapon is evidence of imminent danger. In 
re Hernandez, 46 N.C. App. 265, 264 S.E.2d 
780 (1980). 


ai eS 


§ 122C-283. Duties of law-enforcement officer; first exami- — 
nation by physician or eligible psychologist. | 


(a) Without unnecessary delay after assuming custody, the law-enforce- 
ment officer or the individual designated by the clerk or magistrate under 
G.S. 122C-251(g) to provide transportation shall take the respondent to an 
area facility for examination by a physician or eligible psychologist; if a physi- 
cian or eligible psychologist is not available in the area facility, he shall take 


the respondent to any physician or eligible psychologist locally available. If a 


physician or eligible psychologist is not immediately available, the respon- 
dent may be temporarily detained in an area facility if one is available; if an 
area facility is not available, he may be detained under appropriate supervi- 
sion, in his home, in a private hospital or a clinic, or in a general hospital, but 


not in a jail or other penal facility. 


if: 
(1) The affiant who obtained the 
psychologist; or 


__(b) The examination set forth in subsection (a) of this section is not required 


custody order is a physician or eligible 


(2) The respondent is in custody under the special emergency procedure 


described in G.S. 122C-282. 


In these cases when it is recommended that the respondent be detained in a 
24-hour facility, the law-enforcement officer shall take the respondent di- 
rectly to a 24-hour facility described in G.S. 122€-252, 

(c) The physician or eligible psychologist described in subsection (a) of this 


section shall examine the respondent as soon as possible, and in any event 
within 24 hours, after the respondent is presented for examination. The exam- 
ination shall include but is not limited to an assessment of the respondent’s: 
(1) Current and previous substance abuse including, if available, previ- 
ous treatment history; and 

(2) Dangerousness to himself or others as defined in G.S. 122C-3(11). 
(d) After the conclusion of the examination the physician or eligible psy- 

chologist shall make the following determinations: 


show on [the] his examination report. Based on the physician’s or 
eligible psychologist’s recommendation the law-enforcement officer 
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or other designated individual shall take the respondent to a 24-hour 
facility described in G.S. 122C-252 or release the respondent. 

(2) If the physician or eligible psychologist finds that the condition de- 
scribed in subdivision (1) of this subsection does not exist, the respon- 
dent shall be released and the proceedings terminated. 

_(e), The findings of the physician or eligible psychologist and the facts on 
which they are based shall be in writing in all cases. A copy of the findings 
shall be sent to the clerk of superior court by the most reliable and expeditious 
means. If it cannot be reasonably anticipated that the clerk will receive the 
copy within 48 hours of the time that it was signed, the physician or eligible 
_ psychologist shall also communicate his findings to the clerk by telephone. 
jm 73, c..726, s..1; c. 1408, s. 1;1977, c.400, s. 4; c.679, 828; ¢. 739, s. 1; 1979, c. 
$58, s. 27; c. 915, s. 4; 1983, c. 380, ss. 4, 10; c. 638, ss. 6, 7, 25.1; c. 864, s. 4; 


1985, c. 589, s. 2; c. 695, ss. 2, 9.) 


Editor’s Note. — Session Laws 1985, c. 695, 
_ substituted “his” for “physician’s” near the end 
of the first sentence of subdivision (d)(1). The 
word “the” preceding “his” probably also 
should have been deleted by the act and has 
- therefore been bracketed. 

Effect of Amendments. — The 1985 


amendment, effective January 1, 1986, in- 


serted “or eligible psychologist” throughout 
this section and substituted “his” for “physi- 
cian’s” in the first sentence of subdivision (d)(1) 
and inserted “or eligible psychologist’s” in the 
second sentence of that subdivision. 

Legal Periodicals. — For survey of 1979 
administrative law, see 58 N.C.L. Rev. 1185 
(1980). 


CASE NOTES 


Editor’s Note. — The case cited below was 
decided under comparable provisions of former 
Chapter 122. 

Duty of Physician to Make Examination. 
— Former § 122-58.4 (see now §§ 122C-263 
and 122C-283) imposed a positive duty to make 
the examination before signing the certificate. 
McLean v. Sale, 54 N.C. App. 538, 284 S.E.2d 
160 (1981), cert. denied, 305 N.C. 301, 290 
S.E.2d 703 (1982). 

Physical Presence of Person to Be Ex- 
amined Required. — “Examine” requires 
that the person to be examined be physically in 
the presence of the qualified physician, so that 
the physician may actually utilize his five 
senses, or such of them as he deems necessary, 
in carrying out the mandate of this section. 
McLean v. Sale, 54 N.C. App. 538, 284 S.E.2d 
160 (1981), cert. denied, 305 N.C. 301, 290 
S.E.2d 703 (1982). 

The requirement that the law-enforcement 
officer must take and present the person to be 
examined to the physician requires that the 
person must be physically present before the 


physician for the purpose of the examination. 
McLean v. Sale, 54 N.C. App. 538, 284 S.E.2d 
160 (1981), cert. denied, 305 N.C. 301, 290 
S.E.2d 703 (1982). 

Relief from Wrongful Certification. — A 
physician’s failure to perform an examination 
prior to signing certificate is a violation of the 
statute, and if plaintiff is involuntarily com- 
mitted as a result of defendant’s actions, a 
cause of action arises against defendant, and 
this is true regardless of what may have 
prompted defendant to fail to make the exami- 
nation of plaintiff. McLean v. Sale, 54 N.C. 
App. 538, 284 S.E.2d 160 (1981), cert. denied, 
305 N.C. 301, 290 S.E.2d 703 (1982). 

Relevance of Reasons for Failing to Ex- 
amine. — The reasons defendant physician 
failed to make the required examination prior 
to signing certificate were competent on the 
question of punitive damages, but not on the 
issue of whether defendant violated his statu- 
tory duty to plaintiff. McLean v. Sale, 54 N.C. 
App. 538, 284 S.E.2d 160 (1981), cert. denied, 
305 N.C. 301, 290 S.E.2d 703 (1982). 


§ 122C-284. Duties of clerk of superior court. 


(a) Upon receipt of a physician’s or eligible psychologist’s finding that a 
respondent is a substance abuser and dangerous to himself or others and that 
commitment is recommended, the clerk of superior court of the county where 
the facility is located, if the respondent is held in a 24-hour facility, or the 
clerk of superior court where the petition was initiated shall upon direction of 
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a district court judge assign counsel, calendar the matter for hearing, and 
notify the respondent, his counsel, and the petitioner of the time and place of 
the hearing. The petitioner may file a written waiver of his right to notic 
under this subsection with the clerk of court. . 

(b) Notice to the respondent required by subsection (a) of this section shall 
be given as provided in G.S. 1A-1, Rule 4() at least 72 hours before the 
hearing. Notice to other individuals shall be given by mailing at least 72 
hours before the hearing a copy by first-class mail postage prepaid to the 
individual at his last known address. 

(c) Upon receipt of notice that transportation is necessary to take a commit- 
ted respondent to a 24-hour facility pursuant to G.S. 122C-290(b), the clerk 
shall issue a custody order for the respondent. Sot 

(d) The clerk of superior court shall upon the direction of a district court 
judge calendar all hearings, supplemental hearings, and rehearings and pro- 
vide all notices required by this Part. (1973, c. 1408, s. 1; 1977, e 400063 ba 
414, s..1; 1979}c.-915, s: 5; 1983,'c. 380, s. 9; c. 638, s. 8; c. 864, s. 4; 1985, c. 
589, s. 2; c. 695, s. 10.) by 


Effect of Amendments. — The 1985 — serted “or eligible psychologist’s” near the be- ° 
amendment, effective January 1, 1986, in- ginning of subsection (a). 


§ 122C-285. Commitment; second examination and treat- 
ment pending hearing. 


Within 24 hours of arrival at a 24-hour facility described in G.S. 122C-252, . 
the respondent shall be examined by a qualified professional. This profes- / 
sional shall be a physician if the initial commitment evaluation was con- 
ducted by an eligible psychologist. The examination shall include the assess- _ 
ment specified in G.S. 122C-283(c). If the qualified professional finds that the ' 
respondent is a substance abuser and is dangerous to himself or others, he | 
shall hold and treat the respondent at the facility or designate other treat- | 
ment pending the district court hearing. If the qualified professional finds | 
that the respondent does not meet the criteria for commitment under G.S. 
122C-283(d)(1), he shall release the respondent and the proceeding shall be 
terminated. In this case the reasons for the release shall be reported in writ- 
ing to the clerk of superior court of the county in which the custody order | 
originated. If the respondent is released, the law-enforcement officer or other 
person designated to provide transportation shall return the respondent to the 
originating county. (1973, c. 726, s. 1; c. 1408, s. 1; 1977, c. 400, s. 6; 1979, c. 


915, s. 6; 1983, c. 380, s. 5: c. 638, ss. 9, 10; c. 864, s. 4; 1985, c. 589, s. 2: ¢. 695, 
en Ie 


Effect of Amendments. — The 1985 Legal Periodicals. — For survey of 1979 
amendment, effective January 1, 1986, in- administrative law, see 58 N.C.L. Rev. 1185 | 
serted the second sentence, (1980). | 

CASE NOTES 


Editor’s Note. — The case cited below was Applied in In re Barnhill, — N.C. App. —, _ 
decided under comparable provisions of former 325 S.E.2d 308 (1985). 
Chapter 122. 
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| 122C-286. Commitment; district court hearing. 


i (a) A hearing shall be held in district court within 10 days of the day the 
espondent is taken into custody. Upon its own motion or upon motion of the 
sponsible professional, the respondent, or the State, the court may grant a 
ontinuance of not more than five days. 

_(b) The respondent shall be present at the hearing. A subpoena may be 
ssued to compel the respondent’s presence at a hearing. The petitioner and 
he responsible professional of the area authority or the proposed treating 
\ hae or his designee may be present and may provide testimony. 

(c) Certified copies of reports and findings of physicians and psychologists 
a medical records of previous and current treatment are admissible in evi- 
dence, but the respondent’s right to confront and cross-examine witnesses 
shall not be denied. 

_(d) The respondent may be represented by counsel of his choice. If the re- 
spondent is indigent within the meaning of G.S. 7A-450, the court shall ap- 
ooint counsel to represent him. 

(e) Hearings may be held at an area facility or a private facility if it is 
located within the judge’s judicial district or in the judge’s chambers. A hear- 
ing may not be held in a regular courtroom, over objection of the respondent, if 
in the discretion of a judge a more suitable place is available. 

(f) The hearing shall be closed to the public unless the respondent requests 
otherwise. 

(g) A copy of all documents admitted shall be furnished by the clerk to the 
respondent on request. If the respondent is indigent, the copies shall be pro- 
vided at State expense. 

(h) To support a commitment order, the court shall find by clear, cogent, 
and convincing evidence that the respondent meets the criteria specified in 
G.S. 122C-283(d)(1). The court shall record the facts that support its findings 
and shall show on the order the area authority or physician who is responsible 
for the management and supervision of the respondent’s treatment. (1985, c. 
589, s. 2; c. 695, s. 8.) 


Effect of Amendments. — The 1985 
amendment, effective January 1, 1986, in- 
serted “and psychologists” in subsection (c). 


§ 122C-287. Disposition. 


The court may make one of the following dispositions: 

(1) If the court finds by clear, cogent, and convincing evidence that the 
respondent is a substance abuser and is dangerous to himself or 
others, it shall order for a period not in excess of 180 days commit- 
ment to and treatment by an area authority or physician who is 
responsible for the management and supervision of the respondent’s 
commitment and treatment. 

(2) If the court finds that the respondent does not meet the commitment 
criteria set out in subdivision (1) of this subsection, the respondent 
shall be discharged and the facility in which he was last treated so 
notified. (1973, c. 726, s. 1; c. 1408, s. 1; 1977, c. 400, s. 8; c. 739, s. 2; 
1979, c. 358, s. 26; c. 915, ss. 8, 15, 16; 1981, c. 537, s. 1; 1983, c. 380, 
s. 8; c. 638, s. 14; c. 864, s. 4; 1985, c. 589, s. 2.) 
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§ 122C-288. Appeal. | 


Judgment of the district court is final. Appeal may be had to the Court °) 
Appeals by the State or by any party on the record as in civil cases. ea 
does not stay the commitment unless so ordered by the Court of Appeals. The 
Attorney General shall represent the State’s interest on appeal. The aie | 
court retains limited jurisdiction for the purpose of hearing all reviews, re: 
hearings, or supplemental hearings allowed or required under this Part 


(1973, c. 726, s. 1; c. 1408, s. 1; 1979, c. 915, s. 19; 1985, c. 589, s. 2.) 


Legal Periodicals. — For survey of 1980 
law on civil procedure, see 59 N.C.L. Rev. 1049 
(1981). 


§ 122C-289. Duty of assigned counsel; discharge. 


Counsel assigned to represent an indigent respondent at the initial district 
court hearing is also responsible for perfecting and concluding an appeal. 
Upon completion of an appeal, assigned counsel is discharged. If the respon-. 
dent is committed, assigned counsel remains responsible for his representa- 
tion until discharged by order of district court or until the respondent is 
otherwise unconditionally discharged. (1973, c. 1408, s. 1; 1985, c. 589, s. 2.) 


§ 122C-290. Duties for follow-up on commitment order. } 
(a) The area authority or physician responsible for management and super-| 
vision of the respondent’s commitment and treatment may prescribe or ad-. 
minister to the respondent reasonable and appropriate treatment either on an 
outpatient basis or in a 24-hour facility. | 

(b) If the respondent whose treatment is provided on an outpatient basis 
fails to comply with all or part of the prescribed treatment after reasonable i 
effort to solicit the respondent’s compliance, the area authority or physician 
may have the respondent taken to a 24-hour facility described in G.S. ' 
122C-252. Transportation shall be provided as specified in G.S. 122C-251. 
upon notice by the area authority or physician that transportation is neces- 
sary. Prior to the placement in the 24-hour facility, a physician shall deter- 
mine that treatment in the facility will benefit the respondent. If placement in - 
a 24-hour facility is to exceed 45 consecutive days, the area authority or 
physician shall notify the clerk of court by the 30th day and request a supple- 
mental hearing as specified in G.S. 122C-29]. | 

(c) If the respondent intends to move or moves to another county within the — 
State, the area authority or physician shall notify the clerk of court in the 
county where the commitment is being supervised and request that a supple- . 
mental hearing be calendared. 

(d) If the respondent moves to another state or to an unknown location, the — 
designated area authority or physician shall notify the clerk of superior court 
of the county where the commitment is supervised and the commitment shall 
be terminated. (1983, c. 638, s. 16; c. 864, s. 4; 1985, c. 589, s. 2.) 


Editor’s Note. — Session Laws 1985, c.589, to the provisions of §§ 122C-290 through 
8. 63(k) provides that substance abusers com- 122C-293 and that if appropriate, new involun- 
mitted as outpatients pursuant to § 122- tary commitment proceedings may be insti- 
58.7A:1 or 122-58.8 prior to the effective date tuted regarding such individuals pursuant to 
of the act (January 1, 1986) shall not be subject §§ 122C-281 through 122C-289. 
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§ 122C-291. Supplemental hearings. 


_ (a) Upon receipt of a request for a supplemental hearing, the clerk shall 
galendar a hearing to be held within 14 days and notify, at least 72 hours 
oefore the hearing, the petitioner, the respondent, his attorney, if any, and the 
designated area authority or physician. Notice shall be provided in accordance 
peach, G.S. 122C-284(b). The procedures for the hearing shall follow G:S. 
/122C-286. 

(b) At the supplemental hearing for a respondent who has moved or may 
move to another county, the court shall determine if the respondent meets the 
criteria for commitment set out in G.S. 122C-283(d)(1). If the court determines 
that the respondent no longer meets the criteria for commitment, it shall 
discharge the respondent from the order and dismiss the case. If the court 
determines that the respondent continues to meet the criteria for commit- 
ment, it shall continue the commitment but shall designate an area authority 
or physician at the respondent’s new residence to be responsible for the man- 
“agement or supervision of the respondent’s commitment. The court shall order 
the respondent to appear for treatment at the address of the newly designated 
‘area authority or physician and shall order venue for further court proceed- 
ings under the commitment to be transferred to the new county of supervision. 
‘Upon an order changing venue, the clerk of court in the county where the 
commitment has been supervised shall transfer the records regarding the 
commitment to the clerk of court in the county where the commitment will be 

supervised. Also, the clerk of court in the county where the commitment has 
been supervised shall send a copy of the court’s order directing the continua- 
tion of treatment under new supervision to the newly designated area author- 
ity or physician. 

(c) At a supplemental hearing for a respondent to be held longer than 45 

consecutive days in a 24-hour facility, the court shall determine if the respon- 
dent meets the criteria for commitment set out in G.S. 122C-283(d)(1). If the 
‘court determines that the respondent continues to meet the criteria and that 
further treatment in the 24-hour facility is necessary, the court may authorize 
continued care in the facility for not more than 90 days, after which a rehear- 
ing for the purpose of determining the need for continued care in the 24-hour 
facility shall be held, or the court may order the respondent released from the 
24-hour facility and continued on the commitment on an outpatient basis. If 
the court determines that the respondent no longer meets the criteria for 
commitment the respondent shall be released and his case dismissed. 

(d) At any time during the term of commitment order, a respondent may 
apply to the court for a supplemental hearing for the purpose of discharge 
from the order. The application shall be made in writing to the clerk of supe- 
rior court. At the supplemental hearing the court shall determine whether the 
respondent continues to meet the criteria for commitment. The court may 
reissue or change the commitment order or discharge the respondent and 
dismiss the case. (1985, c. 589, s. 2.) 


Editor’s Note. — Session Laws 1985, c.589, to the provisions of §§ 122C-290 through 
s. 63(k) provides that substance abusers com- 122C-293 and that if appropriate, new involun- 
mitted as outpatients pursuant to § 122- tary commitment proceedings may be insti- 
08.7A:1 or 122-58.8 prior to the effective date tuted regarding such individuals pursuant to 
of the act (January 1, 1986) shall not be subject §§ 122C-281 through 122C-289. 
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(a) Fifteen days before the end of the initial or subsequent periods of con 
mitment if the area authority or physician determines that the responder 
continues to meet the criteria specified in G.S. 122C-283(d)(1), the clerk ¢ 
superior court of the county where commitment is supervised shall be notifiec 
The clerk, at least 10 days before the end of the commitment period, on orde 
of the district court, shall calendar the rehearing. If the respondent no longe 
meets the criteria, the area authority or physician shall so notify the cler. 
who shall dismiss the case. Sok | 

(b) Rehearings are governed by the same notice and procedures as initia 
hearings, and the respondent has the same rights he had at the initial hearin, 
including the right to appeal. hhh 

(c) If the court finds that the respondent no longer meets the criteria of GS 
122C-283(d)(1), it shall unconditionally discharge him. A copy of the dis 
charge order shall be furnished by the clerk to the designated area authorit) 
or physician. If the respondent continues to meet the criteria of G.S” 
122C-283(d)(1), the court may order commitment for additional periods not it 
excess of 365 days each. (1973, c. 726, s. 1; c. 1408, s. 1; 1977, c. 400, s. 9; 1979 
c. 915, ss. 9, 17; 1981, c. 537, ss. 2-4; 1983, c. 638, ss. 18-19; 864, s. 4; 1985, ¢ 
589, s. 2.) | 


Editor’s Note. — Session Laws 1985, c. 589, to the provisions of §§ 122C-290 througt 
s. 63(k) provides that substance abusers com- 122C-293 and that if appropriate, new involun 
mitted as outpatients pursuant to § 122- tary commitment proceedings may be insti: 
08.7A:1 or 122-58.8 prior to the effective date tuted regarding such individuals pursuant tc 
of the act (January 1, 1986) shall not be subject §§ 122C-281 through 122C-289. 


§ 122C-293. Release by area authority or physician. 


The area authority or physician as designated in the order shall discharge a 
committed respondent unconditionally at any time he determines that the 
respondent no longer meets the criteria of G.S. 122C-283(d)(1). Notice of dis- 
charge and the reasons for the release shall be reported in writing to the clerk 
of superior court of the county in which the commitment was ordered. (1973.4 
726, s. 1; c. 1408, s. 1; 1981, c. 537, s. 5: 1983, c. 383, s. 6; c. 638, s. 21; c. 864, s. 
4; 1985, c. 589, s. 2.) 


Editor’s Note. — Session Laws 1985, c. 589, to the provisions of §§ 122C-290 through 
s. 63(k) provides that substance abusers com- 122C-293 and that if appropriate, new involun- 
mitted as outpatients pursuant to § 122- tary commitment proceedings may be insti- 
58.7A:1 or 122-58.8 prior to the effective date tuted regarding such individuals pursuant to. 
of the act (January 1, 1986) shall not be subject §§ 122C-281 through 122C-289. 


CASE NOTES 
Editor’s Note. — The case cited below was Applied in Pangburn v. Saad, — N.C. App. 
decided under comparable provisions of former —, 326 S.E.2d 365 (1985). 
Chapter 122. 
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122C-294. Local plan. 


| Each area authority shall develop a local plan with local law-enforcement 
igencies, local courts, local hospitals, and local medical societies necessary to 
lacilitate implementation of this Part. (1973, c. 1408, s. 1; 1977, c. 679, s. 8; 
979, c. 358, ss. 26, 27; 1985, c. 589, s. 2.) 


8 122C-295 to 122C-300: Reserved for future codification purposes. 


Part 9. Public Intoxication. 


} 122C-301. Assistance to an individual who is intoxicated 
in public; procedure for commitment to shelter 
or facility. 


(a) An officer may assist an individual found intoxicated in a public place 
yy taking any of the following actions: 
~ (1) The officer may direct or transport the intoxicated individual home; 

(2) The officer may direct or transport the intoxicated individual to the 
residence of another individual willing to accept him; 

(3) If the intoxicated individual is apparently in need of and apparently 
unable to provide for himself food, clothing, or shelter but is not 
apparently in need of immediate medical care, the officer may direct 
or transport him to an appropriate public or private shelter facility; 

(4) If the intoxicated individual is apparently in need of but apparently 
unable to provide for himself immediate medical care, the officer may 
direct or transport him to an area facility, hospital, or physician’s 
office; or the officer may direct or transport the individual to any 
other appropriate health care facility; or 

(5) If the intoxicated individual is apparently a substance abuser and is 
apparently dangerous to himself or others, the officer may proceed as 
provided in Part 8 of this Article. 

(b) In providing the assistance authorized by subsection (a) of this section, 
he officer may use reasonable force to restrain the intoxicated individual if it 
ippears necessary to protect himself, the intoxicated individual, or others. No 
fficer may be held criminally or civilly liable for assault, false imprisonment, 
wr other torts or crimes on account of reasonable measures taken under au- 
hority of this Part. 

(c) If the officer takes the action described in either subdivision (a)(3) or 
a)(4) of this section, the facility to which the intoxicated individual is taken 
nay detain him only until he becomes sober or a maximum of 24 hours. The 
ndividual may stay a longer period if he wishes to do so and the facility is 
ible to accommodate him. 

(d) Any individual who has knowledge that a person assisted to a shelter or 
ther facility under subdivisions (a)(3) or (a)(4) of this section is a substance 
ibuser and is dangerous to himself or others may proceed as provided in Part 
3 of this Article. (1977, 2nd Sess., c. 1134, s. 2; 1981, c. 519, s. 5; 1985, c. 589, s. 
2.) 
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| 


§ 122C-302. Cities and counties may employ officers to as 
sist intoxicated individuals. 


A city or county may employ officers to assist individuals who are intox 
cated in public. Officers employed for this purpose shall be trained to giv 
assistance to those who are intoxicated in public including the administratio 
of first aid. An officer employed by a city or county to assist intoxicate 
individuals has the powers and duties set out in G.S. 122C-301 within th 
same territory in which criminal laws are enforced by law-enforcement off 
cers of that city or county. (1977, 2nd Sess., c. 1134, s. 2; 1985, c. 589, s. 2 


| | 
§ 122C-303. Use of jail for care for intoxicated individual 


In addition to the actions authorized by G.S. 122C-301(a), an officer ma 
assist an individual found intoxicated in a public place by directing or trans 
porting that individual to a city or county jail. That action may be taken onl, 
if the intoxicated individual is apparently in need of and apparently unable t 
provide for himself food, clothing, or shelter but is not apparently in need CG) 
immediate medical care and if no other facility is readily available to receiv, 
him. The officer and employees of the jail are exempt from liability as pro 
vided in G.S. 122C-301(b). The intoxicated individual may be detained at thi 
jail only until he becomes sober or a maximum of 24 hours and may be re 
leased at any time to a relative or other individual willing to be responsibli 
for his care. (1977, 2nd Sess., c. 1134, s. 3; 1985, c. 589, s. 2.) 


§§ 122C-304 to 122C-310: Reserved for future codification purposes. 


Part 10. Voluntary Admissions, Involuntary Commitments | 
and Discharges, Inmates and Parolees, Depart- 
ment of Correction. 


§ 122C-311. Individuals on parole. 


Any individual who has been released from any. correctional facility or 
parole is admitted, committed and discharged from facilities in accordance 
with the procedures specified in this Article for other individuals. (1959, ¢ 
1002, s. 24; 1963, c. 1184, s. 28; 1973, c. 253, s. 4; 1985, c. 589, s. 2.) 

§ 122C-312. Voluntary admissions and discharges of in- 
mates of the Department of Correction. | 


Inmates in the custody of the Department of Correction may seek voluntary 
admission to State facilities for the mentally ill or substance abusers. The 
provisions of Part 2 of this Article shall apply except that an admission may 
be accomplished only when the Secretary and the Secretary of the Depart- 
ment of Correction jointly agree to the inmate’s request. When an inmate is 
admitted he shall be discharged in accordance with the provisions of Part 2 of 
this Article except that an inmate who is ready for discharge, but still under a 
term of incarceration, shall be discharged only to an official of the Department 
of Correction. The Department of Correction is responsible for the security 
and cost of transporting inmates to and from facilities under the provisions of 
this section. (1979, c. 547; 1985, c. 589, s. 2.) 
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_ Legal Periodicals. — For survey of 1979 
iiminal law, see 58 N.C.L. Rev. 1350 (1980). 


) , 122C- 313. Inmate becoming mentally ill and dangerous 


i to himself or others. 
i (a) An inmate who becomes mentally ill and dangerous to himself or others 
after incarceration in any facility operated by the Department of Correction in 
she State is processed in accordance with Part 7 of this Article, as modified by 
‘his section, except when the provisions of Part 7 are manifestly i inappropri- 
te. A staff psychiatrist or eligible psychologist of the correctional facility 
hall execute the affidavit required by G.S. 122C-261 and send it to the clerk 
if superior court of the county in which the correctional facility is located. 
Jpon receipt of the affidavit, the clerk shall calendar a district court hearing 
und notify the respondent and his counsel as required by G.S. 122C-284(a). 
The hearing is conducted in a district courtroom. If the judge finds by clear, 
vogent, and convincing evidence that the respondent is mentally ill and dan- 
jerous to himself or others, he shall order him transferred for treatment to a 
State facility designated by the Secretary. The judge shall not order outpa- 
ient commitment for an inmate-respondent. 

_ (b) If the sentence of an inmate-respondent expires while he is committed to 
4 State facility, he is considered in all respects as if he had been initially 

sommitted under Part 7 of this Article. 

 (c) If the sentence of an inmate-respondent has not expired, and if in the 
ypinion of the attending physician of the State facility an inmate-respondent 
‘eases to be mentally ill and dangerous to himself or others, he shall notify 
she Department of Correction which shall arrange for the inmate-respondent’s 
“eturn to a correctional facility. 

_ (d) Special counsel at a State facility shall represent any inmate who be- 
‘somes mentally ill and dangerous to himself or others while confined in a 
‘orrectional facility in the same county, otherwise counsel is assigned in ac- 
cordance with G.S. 122C-270(d). 

(e) The Department of Correction is responsible for the security and cost of 
‘ransporting inmates to and from State facilities under the provisions of this 
| ae (1899, c. 1, s. 66; Rev., s. 4619; C. S., s. 6238; 1923, c. 165, s. 55; 1945, 

1952, s. 55; 1955, c. 887, s. 14; 1957, c. 1232, s. 26; 1963, c. 1184, s. 27; 1965, c. 
300, s. 13; 1973, ¢. 253, 8. 33 ¢. 1433: 1977, C 679, s. 8; 1979, Cc. 358, s. 27: C: 915, 
11; 1985, c. 589, s. 2; c. 695, s. 2.) 


Effect of Amendments. — The 1985  serted “or eligible psychologist” in the second 
imendment, effective January 1, 1986, in- sentence of subsection (a). 


CASE NOTES 


| Editor’s Note. — The case cited below was Cited in Baugh v. Woodard, 56 N.C. App. 
lecided under comparable provisions of former 180, 287 S.E.2d 412 (1982). 
chapter 122. 


38 122C-314 to 122C-320: Reserved for future codification purposes. 
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Part 11. Voluntary Admissions, Involuntary Commitments 
and Discharges, the Psychiatric Service of | 
North Carolina Memorial Hospital. | 


§ 122C-321. Voluntary admissions and discharges. | 


Any individual in need of treatment for mental illness or substance abus 
may seek voluntary admission to the psychiatric service of North Carolin 
Memorial Hospital. Procedures for admission and discharge shall be made i 
accordance with Parts 2 through 4 of this Article. The applicant may t 
admitted only upon the approval of the director of the psychiatric service ¢ 
his designee. (1955, c. 1274, s. 2; 1963, c. 1184, s. 2; 1973, c. 723, s. 3; c. 108 


1985, c. 589, s. 2.) 


oo 


~—— el 


§ 122C-322. Involuntary commitments. 


(a) Except as otherwise specifically provided in this section references i 
Parts 6 through 8 of this Article to 24-hour facilities, outpatient treatmer 
centers, or area authorities, or private facilities shall include the psychiatri 
service of North Carolina Memorial Hospital. The psychiatric service may b 
used for temporary detention pending a district court hearing, for commii 
ment of the respondent after the hearing, or as the manager and supervisor ¢ 
outpatient commitment. However, no individual may be held at or committe 
to the psychiatric service without the prior approval of the director of th 
psychiatric service or his designee. 

(b) Initial hearings, supplemental hearings, and rehearings may be held a 
the psychiatric service facility or at any place in Orange County where dis 
trict court can be held under G.S. 7A-133. Legal counsel for the respondent a 
all hearings and rehearings shall be assigned from among the members of th: 
bar of the same county in accordance with G.S. 122C-270(d). (1977, c. 738, s. 1 
1981, c. 442; 1985, c. 589, s. 2.) | 


CASE NOTES 


Editor’s Note. — The case cited below was ruptive may be assisted but not arrestec 
decided under comparable provisions of former State v. Cooke, 49 N.C. App. 384, 271 S.E.2 
Chapter 122. 561 (1980). 

Those who are intoxicated but not dis- 


§§ 122C-323 to 122C-330: Reserved for future codification purposes. 


Part 12. Voluntary Admissions, Involuntary 
Commitments and Discharges, 
Veterans Administration 
Facilities. 


§ 122C-331. Voluntary admissions and discharges. 


Veterans in need of treatment for mental illness or substance abuse ma’ 
seek voluntary admission to a facility operated by the Veterans Administra 
tion. Procedures for admission and discharge shall be made in accordance 
with Parts 2 and 4 of this Article. The Veterans Administration may requir 
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additional procedures not inconsistent with these Parts. (1973, c. 1408, s. 1; 
'1985, c. 589, s. 2.) 


r 122C-332. Involuntary commitments. 


(a) Except as otherwise specifically provided in this section, references in 

‘Parts 6 through 8 of this Article to 24-hour facilities, outpatient treatment 

centers, or area authorities, or private facilities shall include the facilities 

operated by the Veterans Administration. Veterans Administration facilities 
pmay be used for temporary detention pending a district court hearing, for 

‘commitment of the respondent after the hearing, or as the manager and su- 
ipervisor of outpatient commitment. Eligibility of the veteran-respondent for 

treatment at a Veterans Administration facility and the availability of space 
‘shall be determined by the Veterans Administration in all cases before send- 
ing or committing a veteran-respondent. 

_ (b) Initial hearings, supplemental hearings, and rehearings for veteran-re- 
spondents may be held at the facility or at the county courthouse in the county 
‘in which the facility is located, and counsel shall be assigned from among the 

‘members of the bar of the same county in accordance with G.S. 122C-270(d). 
(1985, c. 589, s. 2.) 

| 


§ 122C-333. Order of another state. 


| The judgment or order of commitment by a court of competent jurisdiction of 
another state, committing a person to the Veterans Administration or another 
federal agency that is located in this State shall have the same force and effect 
‘on the committed person while in this State as in the jurisdiction of the court 
entering the judgment or making the order. The courts of the committing 
state shall retain jurisdiction of the person so committed for the purpose of 
‘Inquiring into the mental condition of the person, and for determining the 
necessity for continuance of his restraint. Consent is given to the application 
of the law of the committing state on the authority of the chief officer of any 
facility of the Veterans Administration or of any institution operated in this 
State by any other federal agency to retain custody, transfer, parole, or dis- 
peree the committed person. (1985, c. 589, s. 2.) 


88 122C-334 to 122C-340: Reserved for future codification purposes. 


Part 13. Voluntary Admissions, Involuntary 
Commitment and Discharge of Non-State 
Residents and the Return of North 
Carolina Resident Clients. 


§ 122C-341. Determination of residence. 


It is the responsibility of the facility to determine if a client is not a resident 
of the State. (1899, c. 1, s. 18; Rev., ss. 3591, 4587, 4588; C.S., ss. 6187, 6188; 
Meo. 9p2, ss. 16, 1/; 1947, c. 537, s. Ll; 1953, c. 256, s. 3; 1957, c.. 13886; 
11963, c. 1184, s. 1; 1973, c. 673, s. 13; 1985, c. 589, s. 2.) 

| 


221 


I 


§ 122C-342 1985 CUMULATIVE SUPPLEMENT § 122C-34! 


§ 122C-342. Voluntary admissions and discharges. 


A non-State resident may be admitted to and discharged from a facility on¢ 
voluntary basis in accordance with Parts 2 through 5 of this Article at his OWI 
expense. If the facility determines that the client should be returned to his 
own state the provisions of G.S. 122C-345 or G.S. 122C-361, as appropriate 
shall apply. (1899, c. 1, s. 16; Rev., s. 4584; C.S., s. 6210; 1945, c. 952, s. 33) 
1947, c. 537, s. 18; 1963, c. 1184, s. 1; 1971, c. 1140; 1973, c. 476, s. 133; c. 673 
s. 13; 1985, c. 589, s. 2.) } 


§ 122C-343. Involuntary commitments. 


Involuntary commitments of non-State residents are made under the provi 
sions of Parts 6 through 8 of this Article. If after commitment to a 24-hom 
facility the facility determines that the respondent needs long-term care anc 
should be returned to his state of residence, the provisions of G.S. 122C-345 o1 
G.S. 122C-361, as appropriate, shall apply. (1899, c. 1, s. 16; Rev., s. 4584; C. 
S., s. 6210; 1945, c. 952, s. 33; 1947, c. 537, s. 18; 1963, c. 1184, s. 1; 1971, ¢, 
1140; 1973, c. 476, s. 133; c. 673, s. 138; 1985, c. 589, s. 2.) 


§ 122C-344. Citizens of other countries. 


In addition to the provisions of G.S. 122C-341 through G.S. 122C-3438, if a 
24-hour facility determines that a client is not a citizen of the United States, 
the facility shall notify the Governor of this State of the name of the client, 
the country and place of his residence in the country and other facts in the 
case as can be obtained, together with a copy of pertinent medical records. The 
Governor shall send the information to the Secretary of State at Washington, 
D.C., with the request that he tell the minister resident or plenipotentiary of 
the country of which the client is alleged to be a citizen. (1899, c. 1, s. 16; Rev., 
s. 4585; C.S., s. 6211; 1963, c. 1184, s. 1; 1985, c. 589, s. 2.) 


§ 122C-345. Return of a non-State resident client to his res- 
ident state. | 


(a) Except as provided in subsection (c) of this section, it is the responsibil- 
ity of the director of a facility to arrange for the transfer of a client to his 
resident state. The cost of returning the client to his resident state is the 
responsibility of the client or his family. 

(b) A non-State resident client of an area 24-hour facility may be trans- 
ferred to a State facility in accordance with G.S. 122C-206 in order for the 
client to be returned to his resident state. 

(c) A non-State resident client of a State facility may be returned to his 
resident state under procedures established under G.S. 122C-346 or GS. 
122C-361. The cost of returning a client to his resident state under this sub- 
section shall be the responsibility of the State. (1899, c. 1, s. 16; Rev., s. 4584; 
C.S., s. 6210; 1945, c. 952, s. 33; 1947, c. 537, ss. 18, 20; 1955, c. 887, s. 13; 
1959, c. 1002, s. 22; 1963, c. 1184, s. 1; 1971, c. 1140; 1973, c. 476, s. 133; ¢. 
673, s. 138; 1977, c. 679, s. 7; 1981, c. 51, s. 3; 1985, c. 589, s. 2.) 
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i 
{ 


-§ 122C-346. Authority of the Secretary to enter reciprocal 


agreements. 


The Secretary may enter agreements with other states for the return of non- 


‘ State resident clients to their resident state and for the return of North Caro- 


‘lina residents to North Carolina when under treatment in another state. 


(1947, c. 537, s. 20; 1955, c. 887, s. 13; 1959, c. 1002, s. 22; 1963, c. 1184, s. 1; 


1978, c. 476, s. 133: 1977, Ci 679, S. 7: 1981, C) 515%s.°3; 1985%'c.' 5898: 2.) 


) 8 122C-347. Return of North Carolina resident clients from 


other states. 


North Carolina residents who are in treatment in another state may be 
returned to North Carolina either under an agreement authorized in G.S. 
122C-346 or under the provisions of G.S. 122C-361. The cost of returning a 
North Carolina resident to this State is the responsibility of the sending state. 


‘Within 72 hours after admission in a State facility, a returned resident shall 


be evaluated. The returned resident may agree to a voluntary admission or 


may be released, or proceedings for an involuntary commitment under this 


Article may be initiated as necessary by the responsible professional in the 


facility. (1945, c. 952, s. 34; 1947, c. 537, s. 19; 1959, c. 1002, ss. 20, 21; 1963, c. 
1184, s. 1; 1965, c. 800, s. 9; 1969, c. 982; 1973, c. 476, ss. 133, 138; c. 673, s. 13; 


1985, c. 589, s. 2.) 


§ 122C-348. Residency not affected. 


(a) A nonresident of this State who is under care in a 24-hour facility in this 


State is not considered a resident. No length of time spent in this State while 


a client in a 24-hour facility is sufficient to make a nonresident a resident or 
entitled to care or treatment. 
(b) A North Carolina resident who is under care and treatment in a 24-hour 


facility in another state shall retain his residency in North Carolina. (1899, c. 


1, s. 18; Rev., ss. 3591, 4587, 4588; C.S., ss. 6187, 6188; 1945, c. 952, ss. 16, 17; 
1947, c. 537, ss. 11, 20; 1953, C, 256, s ‘eds 1955, C: 887, S. 13; 1957, Cc 1386: 
B09, 'C. 1002, s. 22; 1963, c 1184, s. 1; 1973, Cc. 476, Ss. 133; Ci 673, Ss. 13; LOT ie.C. 
619,98. 7; 1981, ci 51, S. BF 1985, c. 589, s. 2.) 


§§ 122C-349 to 122C-360: Reserved for future codification purposes. 
Part 14. Interstate Compact on Mental Health. 


§ 122C-361. Compact entered into; form of Compact. 


The Interstate Compact on Mental Health is hereby enacted into law and 
entered into by this State with all other states legally joining therein in the 
form substantially as follows: The contracting states solemnly agree that: 


ARTICLE I. 


The party states find that the proper and expeditious treatment of the 
mentally ill and mentally deficient can be facilitated by cooperative action, to 
the benefit of the patients, their families, and society as a whole. Further, the 
party states find that the necessity of and desirability for furnishing such care 
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and treatment bears no primary relation to the residence or citizenship of the 
patient but, that, on the contrary, the controlling factors of community safety 
and humanitarianism require that facilities and services be made available 

f them. Consequently, it is the purpose of this Com- 


ill and mentally deficient under a system that recognizes the paramount im- 
portance of patient welfare and to establish the responsibilities of the party 


states in term of such welfare. 


ARTICLE IL. 


As used in this Compact: J 
(a) “Sending state” shall mean a party state from which a patient is” 
transported pursuant to the provisions of the Compact or from which 

it is contemplated that a patient may be so sent. TRA: | 

(b) “Receiving state” shall mean a party state to which a patient is trans- 
ported pursuant to the provisions of the Compact or to which it is 
contemplated that a patient may be so sent. bods. 

(c) “Institution” shall mean any hospital or other facility maintained by a) 
party state or political subdivision thereof for the care and treatment 

of mental illness or mental deficiency. i 

(d) “Patient” shall mean any person subject to or eligible as determined’ 
by the laws of the sending state, for institutionalization or other care, 
treatment, or supervision pursuant to the provisions of this Compact.’ 

(e) “Aftercare” shall mean care, treatment and services provided a pa-' 
tient, as defined herein, on convalescent status or conditional release. | 

(f) “Mental illness” shall mean mental disease to such extent that a per-’ 
son so afflicted requires care and treatment for his own welfare, or 

the welfare of others, or of the community. | 

(g) “Mental deficiency” shall mean mental deficiency as defined by appro- 
priate clinical authorities to such extent that a person so afflicted is. 
incapable of managing himself and his affairs, but shall not include: 
mental illness as defined herein. 

(h) “State” shall mean any state, territory or possession of the United’ 
ayaa the District of Columbia, and the Commonwealth of Puerto | 

ico. | 


| 
} 


ARTICLE IIL. 


(a) Whenever a person physically present in any party state shall be in 
need of institutionalization by reason of mental illness or mental deficiency, 
he shall be eligible for care and treatment in an institution in that state 
irrespective of his residence, settlement or citizenship qualifications. 

(b) The provisions of paragraph (a) of this Article to the contrary notwith- 
standing, any patient may be transferred to an institution in another state 
whenever there are factors based upon clinical determinations indicating that 
the care and treatment of said patient would be facilitated or improved 
thereby. Any such institutionalization may be for the entire period of care and 
treatment or for any portion or portions thereof. The factors referred to in this 
paragraph shall include the patient’s full record with due regard for the loca- 
tion of the patient’s family, character of the illness and probable duration 
thereof, and such other factors as shall be considered appropriate. 

_(c) No state shall be obliged to receive any patient pursuant to the provi- 
sions of paragraph (b) of this Article unless the sending state has given ad- 
vance notice of its intention to send the patient; furnished all available medi- 
cal and other pertinent records concerning the patient; given the qualified 
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medical or other appropriate clinical authorities of the receiving state an 
opportunity to examine the patient if said authorities so wish; and unless the 
receiving state shall agree to accept the patient. 

- (d) In the event that the laws of the receiving state establish a system of 
priorities for the admission of patients, an interstate patient under this Com- 
pact shall receive the same priority as a local patient and shall be taken in the 
3ame order and at the same time that it would be taken if he were a local 
patient. 

i (e) Pursuant to this Compact, the determination as to the suitable place of 
institutionalization for a patient may be reviewed at any time and such fur- 
ther transfer of the patient may be made as seems likely to be in the best 
interest of the patient. 


ARTICLE IV. 


- (a) Whenever, pursuant to the laws of the state in which a patient is physi- 
cally present, it shall be determined that the patient should receive aftercare 
or supervision, such care or supervision may be provided in a receiving state. 
[f the medical or other appropriate clinical authorities have responsibility for 
the care and treatment of the patient in the sending state shall have reason to 
believe that aftercare in another state would be in the best interest of the 
patient and would not jeopardize the public safety, they shall request the 
appropriate authorities in the receiving state to investigate the desirability of 

Bee ne the patient such aftercare in said receiving state, and such investi- 
gation shall be made with all reasonable speed. The request for investigation 
shall be accompanied by complete information concerning the patient’s in- 
tended place of residence and the identity of the person in whose charge it is 
proposed to place the patient, the complete medical history of the patient, and 
such other documents as may be pertinent. 

(b) If the medical or other appropriate clinical authorities having responsi- 
bility for the care and treatment of the patient in the sending state and the 
appropriate authorities in the receiving state find that the best interest of the 
patient would be served thereby, and if the public safety would not be jeopar- 
dized thereby, the patient may receive aftercare or supervision in the receiv- 
ing state. 

(c) In supervising, treating, or caring for a patient on aftercare pursuant to 
the terms of this Article, a receiving state shall employ the same standards of 
visitation, examination, care, and treatment that it employs for similar local 
patients. 


ARTICLE V. 


Whenever a dangerous or potentially dangerous patient escapes from an 
institution in any party state, that state shall promptly notify all appropriate 
authorities within and without the jurisdiction of the escape in a way reason- 
ably calculated to facilitate the speedy apprehension of the escapee. Immedi- 
Bly upon the apprehension and identification of any such dangerous or po- 
tentially dangerous patient, he shall be detained in the state where found 
pending disposition in accordance with law. 


ARTICLE VI. 


The duly accredited officers of any state party to this Compact, upon the 
astablishment of their authority and the identity of the patient, shall be per- 
mitted to transport any patient being moved pursuant to this Compact 
through any and all states party to this Compact, without inferference. 
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ARTICLE VII. 


(a) No person shall be deemed a patient of more than one institution at an 
given time. Completion of transfer of any patient to an institution in a receiy 
ing state shall have the effect of making the person a patient of the institutio, 
in the receiving state. Ra 

(b) The alae state shall pay all costs of and incidental to the transporte 
tion of any patient pursuant to this Compact, but any two or more party state 
may, by making a specific agreement for that purpose, arrange for a differen 
allocation of costs as among themselves. 

(c) No provision of this Compact shall be construed to alter or affect an; 
internal relationships among the departments, agencies and officers of and i 
the government of a party state, or between a party state and its subdivisions 
as to the payment of costs, or responsibilities therefor. | 

(d) Nothing in this Compact shall be construed to prevent any party stat: 
or subdivision thereof from asserting any right against any person, agency 0 
other entity in regard to costs for which such party state or subdivisior 
thereof may be responsible pursuant to any provision of this Compact. — 

(e) Nothing in this Compact shall be construed to invalidate any reciproca 
agreement between a party state and a nonparty state relating ti 
institutionalization, care or treatment of the mentally ill or mentally defi 
cient, or any statutory authority pursuant to which such agreements may bt 
made. 4 
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ARTICLE VII. 


(a) Nothing in this Compact shall be construed to abridge, diminish, or ir 
any way impair the rights, duties, and responsibilities of any patient’s guard: 
ian on his own behalf or in respect of any patient for whom he may serve 
except that where the transfer of any patient to another jurisdiction makes 
advisable the appointment of a supplemental or substitute guardian, any 
court of competent jurisdiction in the receiving state may make such supple. 
mental or substitute appointment and the court which appointed the previous 
guardian shall upon being duly advised of the new appointment, and upon the 
satisfactory completion of such accounting and other acts as such court may 
by law require, relieve the previous guardian of power and responsibility to 
whatever extent shall be appropriate in the circumstances; provided, however, 
that in the case of any patient having settlement in the sending state, the 
court of competent jurisdiction in the sending state shall have the sole discre- 
tion to relieve a guardian appointed by it or continue his power and responsi- 
bility, whichever it shall deem advisable. The court in the receiving state 
may, in its discretion, confirm or reappoint the person or persons previously 
serving as guardian in the sending state in lieu of making a supplemental o1 
substitute appointment. 

(b) The term “guardian” as used in paragraph (a) of this Article shall in- 
clude any guardian, trustee, legal committee, conservator, or other person or 
agency however denominated who is charged by law with power to act for or 
responsibility for the person or property of a patient. | 


ARTICLE IX. 


_ (a) No provision of this Compact except Article V shall apply to any person 
institutionalized while under sentence in a penal or correctional institution or 
while subject to trial on a criminal charge, or whose institutionalization is due 
to the commission of an offense for which, in the absence of mental illness or 
mental deficiency, said person would be subject to incarceration in a penal or 
correctional institution. 
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(b) To every extent possible, it shall be the policy of states party to this 
Compact that no patient shall be placed or detained in any prison, jail or 
lockup, but such patient shall, with all expedition, be taken to a suitable 
institutional facility for mental illness or mental deficiency. 


ARTICLE X. 


' (a) Each party state shall appoint a “Compact Administrator” who, on 
behalf of his state, shall act as general coordinator of activities under the 
Compact in his state and who shall receive copies of all reports, correspon- 
dence, and other documents relating to any patient processed under the Com- 
pact by his state either in the capacity of sending or receiving state. The 
‘Compact Administrator or his duly designated representative shall be the 
official with whom other party states shall deal in any matter relating to the 
Compact or any patient processed thereunder. 

(b) The Compact Administrators of the respective party states shall have 
power to promulgate reasonable rules and regulations to carry out more effec- 
tively the terms and provisions of this Compact. 
| 


} 


ARTICLE XI. 


The duly constituted administrative authorities of any two or more party 
states may enter into supplementary agreements for the provision of any 
service or facility or for the maintenance of any institution on a joint or 
cooperative basis whenever the states concerned shall find that such agree- 
ments will improve services, facilities, or institutional care and treatment in 
the fields of mental illness or mental deficiency. No such supplementary 
agreement shall be construed so as to relieve any party state of any obligation 
which it otherwise would have under other provisions of this Compact. 


ARTICLE XII. 


_ This Compact shall enter into full force and effect as to any state when 
enacted by it into law and such state shall thereafter be a party thereto with 
any and all states legally joining therein. 


ARTICLE XIII. 


(a) A state party to this Compact may withdraw therefrom by enacting a 
statute repealing the same. Such withdrawal shall take effect one year after 
notice thereof has been communicated officially and in writing to the gover- 
nors and Compact administrators of all other party states. However, the with- 
drawal of any state shall not change the status of any patient who has been 
sent to said state or sent out of said state pursuant to the provisions of the 
Compact. 
| (b) Withdrawal from any agreement permitted by Article VII(b) as to costs 
or from any supplementary agreement made pursuant to Article XI shall be in 


accordance with the terms of such agreement. 


ARTICLE XIV. 


| 

| This Compact shall be liberally construed so as to effectuate the purposes 
thereof. The provisions of this Compact shall be severable and if any phrase, 
clause, sentence or provision of this Compact is declared to be contrary to the 
constitution of any party state or of the United States or the applicability 
thereof to any government, agency, person or circumstance is held invalid, the 
validity of the remainder of this Compact and the applicability thereof to any 
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government, agency, person or circumstance shall not be affected thereby. | 
this Compact shall be held contrary to the constitution of any state part 
thereto, the Compact shall remain in full force and effect as to the remainin 
states and in full force and effect as to the state affected as to all severab] 
matters. (1959, c. 1003, s. 1; 1963, c. 1184, s. 12; 1985, c. 589, s. 2.) 
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§ 122C-362. Compact Administrator. i 


Pursuant to the Compact, the Secretary is the Compact Administrator anc 
acting jointly with like officers of other party states, may adopt rules to carr 
out more effectively the terms of the Compact. The Compact Administratc 
shall cooperate with all departments, agencies and officers of and in the goy , 
ernment of this State and its subdivisions in facilitating the proper admini 
tration of the Compact, of any supplementary agreement, or agreements er 
tered into by this State. (1959, c. 1003, s. 2; 1963, c. 1184, s. 12; 1973, c. 476, + 


133; 1985, c. 589, s. 2.) 


§ 122C-363. Supplementary agreements. 


The Compact Administrator may enter into supplementary agreement 
with appropriate officials of other states pursuant to Articles VII and XI of th 
Compact. In the event that these supplementary agreements shall require 0 
contemplate the use of any institution or facility of this State or require 0 
contemplate the provision of any service by this State, no such agreemen 
shall be effective until approved by the head of the department or agence’ 
under whose jurisdiction the institution or facility is operated or whose de: 
partment or agency will be charged with the rendering of this service. (1959 
c. 1003, s. 3; 1963, c. 1184, s. 12; 1985, c. 589, s. 2.) | 


§ 122C-364. Financial arrangements. 


The Compact Administrator, with the approval of the Director of the Bud 
get, may make or arrange for any payments necessary to discharge any finan 
cial obligations imposed upon this State by the Compact or by any supplemen 
tary agreement entered into under it. (1959, c. 1003, s. 4; 1963, c. 1184, s. 12 
1985, c. 589, s. 2.) 


§ 122C-365. Transfer of clients. 


The Compact Administrator is directed to consult with the immediate fam: 
ily or legally responsible person of any proposed transferee. (1959, c. 1003, s 
5; 1963, c. 1184, ss. 12, 38; 1985, c. 589, s. 2.) 


§ 122C-366. Transmittal of copies of Part. 


Copies of this Part shall, upon its approval, be transmitted by the Compact 
Administrator to the governor of each state, the attorney general of each 
state, the Administrator of General Services of the United States, and the 
Council 4 State Governments. (1959, c. 1003, s. 6; 1963, c. 1184, s. 12; 1985, ¢ 
589, s. 2. 
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§§ 122C-367 to 122C-400: Reserved for future codification purposes. 


ARTICLE 6. 


Special Provisions. 
Part 1. Camp Butner and Community of Butner. 


§ 122C-401. Use of Camp Butner Hospital authorized. 
The State may use the Camp Butner Hospital, including buildings, equip- 


' ment, and land necessary for the operation of modern up-to-date facilities for 


the care and treatment of citizens of this State. (1947, c. 789, s. 2; 1963, c. 


| 1166, s. 10; 1973, c. 476, s. 133; 1985, c. 589, s. 2.) 


~§ 122C-402. Application of State highway and motor vehi- 


cle laws at State institutions on Camp Butner 
reservation. | 


The provisions of Chapter 20 of the General Statutes relating to the use of 
the highways of the State and the operation of motor vehicles thereon are 


. made applicable to the streets, alleys, and driveways on the Camp Butner 
_ reservation that are on the grounds of any State facility or any State institu- 
_ tion operated by the Department or by the Department of Correction. Any 
. person violating any of the provisions of Chapter 20 of the General Statutes in 


or on these streets, alleys, or driveways shall upon conviction be punished as 


_ prescribed in that Chapter. This section does not interfere with the ownership 


and control of the streets, alleys, and driveways on the grounds as is now 
vested by law in the Department. (1949, c. 71, s. 2; 1955, c. 887, s. 1; 1959, c. 
1028, s. 4; 1963, c. 1166, s. 10; 1973, c. 476, s. 1383; 1985, c. 589, s. 2.) 


§ 122C-403. Ordinances and rules for enforcement of Part. 


The Secretary may adopt rules and ordinances necessary to enforce the 
provisions of this Part and to carry out its purpose and intent for the better 
administration of State facilities and institutions located on the Camp Butner 
reservation. Included may be rules: 

(1) To regulate the use of streets, alleys, sidewalks, bridges, and drive- 
ways and to establish parking areas. 

(2) To promote the health, safety, morals, or general welfare of those 
residing on, occupying, renting, or using any property or facilities 
within its limits and those visiting and patronizing any State facility 
or State institution on the Camp Butner reservation by: 

a. Regulating and restricting the height, number of stories, and size 
of buildings and other structures, the percentage of lot to be 
occupied, the size of yards, courts and other open spaces, the 
density of population, and the location and use of buildings, 
structures, and land for trade, industry, residence, or other pur- 
poses, to regulate markets, and prescribe at what place market- 
able products may be sold, and to condemn and remove all build- 
ings or cause them to be removed at the expense of the owner, 
when dangerous to life, health, or other property. 
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b. To regulate places of amusement and entertainment, and to regu- 
late, restrict, or prohibit the operation of pool and billiard halls,) 


dance halls, carnivals, circuses, or any itinerant show or exhibi- 


tion of any kind. Places of amusement and entertainment in-| 


| 


clude coffee houses, cocktail lounges, night clubs, beer halls, and 
similar establishments. Any regulations shall be consistent with 


any permits issued by the North Carolina Alcoholic Beverage } 


Control Commission. 


c. To regulate and prohibit the running at large of dogs, horses, 
mules, cattle, sheep, swine, goats, chickens, and other animals_ 


and fowl of every description. 


4 


d. To prevent and abate nuisances whether on public or private prop-_ 


erty. : ; a 
e. To regulate the subdivision of land. This regulation shall be in | 
accordance with the procedures and subject to the limitations set | 
forth in Part 2 of Article 19 of Chapter 160A of the General 


Statutes. 


Any rules adopted pursuant to this section may apply to part or all of the 


Camp Butner reservation. (1949, c. 71, s. 3; 1955, c. 887, s. 1; 1959, c. 1028, s. 


4; 1963, c. 1166, s. 10; 1965, c. 933; 1973, c. 476, s. 1383; 1985, c. 589, s. 2.) | 


Editor’s Note. — Session Laws 1985, c. 589, until amended, modified, or repealed by the | 
s. 63(n) provides that any ordinance, rule, or Secretary of Human Resources under this sec- | 


regulation made under § 122-95 and in effect tion. 
on December 31, 1985, shall continue in effect 


§ 122C-404. Community of Butner Planning Commission. 


(a) There is established the Community of Butner Planning Commission. | 
(b) The Community of Butner Planning Commission shall consist of seven 


members, three appointed by the Secretary and four appointed by the Board of 


Commissioners of Granville County. All members shall reside within the | 


Camp Butner reservation. 

(c) The initial appointments shall be made for terms to begin January 1, 
1986. Of the initial members, one appointment of the Secretary and one ap- 
pointment of the Board of Commissioners of Granville County shall be for one- 
year terms, one appointment of the Secretary and one appointment of the 
Board of Commissioners of Granville County shall be for two-year terms, and 
one appointment of the Secretary and two appointments of the Board of Com- 
missioners of Granville County shall be for three-year terms. Upon expira- 
tion, all succeeding terms shall be for three years. 

(cl) The Community of Butner Planning Commission shall hold an annual 
public meeting for receiving public nominations to be forwarded to the Board 
of County Commissioners of Granville County and to the Secretary for their 
consideration for appointment to the Community of Butner Planning Com- 
mission. 

(c2) Members of the Community of Butner Planning Commission may be 
removed for cause by the appointing authority. 

(d) Members shall receive reimbursement for travel, per diem, and subsis- 
tence in accordance with Chapter 138 of the General Statutes. Expenses of the 
Community of Butner Planning Commission under this subsection shall be 
paid by the Department. 

(e) The Community of Butner Planning Commission shall elect a chairman 


and a vice-chairman from its membership for a one-year term, and shall elect. 


a clerk for a one-year term. 
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_ (f) The initial meeting of the Community of Butner Planning Commission 
_ghall be called by the Secretary. The Commission shall establish a regular 
meeting schedule that provides for meetings at least quarterly. Special meet- 
ings may be called by the Secretary, the chairman, or on the written request 
of two members. 

_ (g) The Community of Butner Planning Commission shall adopt rules for 
_its procedures. 

(h) Prior to the adoption of any ordinance or rule under this section that 
will apply to the territory of Camp Butner reservation other than the grounds 
of State facilities or State institutions, the Secretary shall consult with the 
Community of Butner Planning Commission. 

(i) In addition to the duties prescribed by this section, the Secretary may 
assign other duties to the Community of Butner Planning Commission that 
relate Bate Community of Butner or the Camp Butner reservation. (1985, c. 
589, s. 2. 


Editor’s Note. — Session Laws 1985, c.589, nations to be forwarded to the County Commis- 
s. 63(m), made effective upon ratification by s. _ sioners and Secretary for their consideration in 
66, provides that the Planning Advisory Com- making initial appointments to the Commu- 
mittee for the Town of Butner shall hold a pub- nity of Butner Planning Commission under 
lic meeting in 1985 for receiving public nomi- _ this section. The act was ratified July 4, 1985. 


§ 122C-405. Recordation of ordinances and rules; printing 
and distribution. 


All ordinances and rules adopted under this Part shall be filed and made 
available in accordance with Chapter 150A of the General Statutes. (1949, c. 
71, s. 4; 1963, c. 1166, s. 10; 19738, c. 476, s. 133; 1981, c. 614, s. 6; 1985, c. 589, 
bez.) 


-§ 122C-406. Violations made misdemeanor. 


A person who violates an ordinance or rule adopted under this Part is guilty 
of a misdemeanor and is punishable by a fine, not to exceed fifty dollars 
($50.00), and imprisonment, not to exceed 30 days. (1949, c. 71, s. 5; 1985, c. 
589, s. 2.) 


§ 122C-407. Water and sewer system. 


(a) The Department may acquire, construct, establish, enlarge, maintain, 
operate, and contract for the operation of a water supply and distribution 
system and a sewage collection and disposal system for the Camp Butner 
reservation. 

(b) These water and sewer systems may be operated for the benefit of per- 
sons and property within the Camp Butner reservation and areas outside the 
reservation within reasonable limitations specifically including any sanitary 

district or city in Durham or Granville Counties. 
~ (c) The Secretary may fix and enforce water and sewer rates and charges in 
accordance with G.S. 160A-314 as if it were a city. (1985, c. 589, s. 2.) 
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§ 122C-408. Butner Public Safety Division of the Depart- 
ment of Crime Control and Public Safety; juris- 


diction; fire and police district. 


(a) The Secretary of Crime Control and Public Safety may employ special 
police officers for the territory of the Camp Butner reservation. The territorial 
jurisdiction of these special police officers shall include: (i) the Camp Butner 
reservation; (ii) the Lyons Station Sanitary District; and (iii) that part of 
Granville County adjoining the Butner reservation and the Lyons Station: 
Sanitary District situated north and west of the intersection of Rural Paved 
Roads 1103 and 1106 and bounded by those roads and the boundaries of the. 
reservation and the sanitary district. The Secretary of Crime Control and 
Public Safety may organize these special police officers into a public safety. 
department for that territory and may establish it as a division within that 
principal department as permitted by Chapter 143B of the General Statutes. 

(b) After taking the oath of office required for law-enforcement officers, the 
special police officers authorized by this section shall have the authority of 
deputy sheriffs of Durham and Granville Counties in those counties respec- | 
tively. Within the territorial jurisdiction stated in subsection (a) of this sec- 
tion, the special police officers have the primary responsibility to enforce the | 
laws of North Carolina and any ordinance or regulation applicable to that | 
territory adopted under authority of this Part or under G.S. 143-116.6 or G.S, 
143-116.7 or under the authority granted any other agency of the State and 
also have the powers set forth for firemen in Articles 3, 5 and 6 of Chapter 69 | 
of the General Statutes. Any civil or criminal process to be served on any | 
individual confined at any State facility within the territorial jurisdiction : 
described in subsection (a) of this section shall be forwarded by the sheriff of | 
the county in which the process originated to the Director of the Butner Public | 
Safety Division. Special police officers authorized by this section shall be. 
assigned to transport any individual transferred to or from any State facility | 
within the territorial jurisdiction described in subdivision (a) of this section to | 
or from the psychiatric service of North Carolina Memorial Hospital. (1949, c. 
71, s. 6; 1955, c. 887, s. 1; 1959, c. 35; c. 1028, s. 4; 1963, c. 1166, s. 10; 1973, c. | 
476, s. 133; 1981, c. 491, s. 1; c. 964, s. 19; c. 1127, s. 49; 1983, c. 761, s. 1655 | 
1985, c. 589, s. 2.) : 


State Government Reorganization. — 
Session Laws 1981, c. 491, s. 2, provides: “The 
Butner Public Safety Department is trans- 
ferred by a type I transfer, as defined in GS. 
143A-6, from the Department of Human Re- 
sources to the Department of Crime Control 
and Public Safety. All transfers of personnel, 


equipment, appropriations, and functions shall | 


be completed by September 1, 1981, but the 
Secretary of Crime Control and Public Safety 
shall have authority over the personnel, equip- 
ment, appropriations, and functions trans- 
ferred by this section upon the effective date of 
this act [July 1, 1981].” 
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§ 122C-409. Community of Butner comprehensive emer- 
gency management plan. 


The Department of Crime Control and Public Safety shall establish an 


emergency management agency as defined in G.S. 166A-4(2) for the Commu- 
nity of Butner and the Camp Butner reservation. (1985, c. 589, s. 2.) 
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188 122C-410 to 122C-420: Reserved for future codification purposes. 


x 


\ Part 2. Black Mountain Joint Security Force. 


r 122C-421. Joint security force. 


(a) The Secretary may designate one or more special police officers who 
shall make up a joint security force to enforce the law of North Carolina and 
any ordinance or regulation adopted pursuant to G.S. 143-116.6 or GS. 
'143-116.7 or pursuant to the authority granted the Department by any other 
. law on the territory of the Black Mountain Center, the Alcohol Rehabilitation 
‘Center, and the Juvenile Evaluation Center, all in Buncombe County. These 
special police officers have the same powers as peace officers now vested in 
sheriffs within the territory embraced by the named centers. These special 
- police officers shall also have the power prescribed by G.S. 7A-571(4) outside 
the territory embraced by the named centers but within the confines of 
_ Buncombe County. These special police officers may arrest persons outside the 
territory of the named centers but within the confines of Buncombe County 
_when the person arrested has committed a criminal offense within that terri- 
tory, for which the officers could have arrested the person within that terri- 
tory, and the arrest is made during such person’s immediate and continuous 
- flight from that territory. 

(b) These special police officers may exercise any and all of the powers 
enumerated in this Part upon or in pursuit from the property formerly occu- 
_pied by the Black Mountain Center and transferred to the Department of 
Correction by Senate Bill 388 and House Bill 709 of the 1985 Session of the 
General Assembly. These special police officers shall exercise said powers 
upon the property transferred to the Department of Correction only by agree- 
ment of the Departments of Correction and Human Resources. (1983 (Reg. 
_Sess., 1984), c. 1116, s. 30; 1985, c. 408, ss. 3, 5; c. 589, s. 2.) 


_ Effect of Amendments. — The 1985 added the last two sentences of subsection (a) 
amendment, effective January 1, 1986, desig- and added subsection (b). 
| nated the first paragraph as subsection (a), 


—~6§§ 122C-422 to 122C-430: Reserved for future codification purposes. 
Part 3. North Carolina Alcoholism Research Authority. 


| § 122C-431. North Carolina Alcoholism Research Author- 
| ity created. 


(a) The North Carolina Alcoholism Research Authority is created and shall 
consist of and be governed by a nine-member board to be appointed by the 
Governor. Three of the members shall be appointed for a two-year term, three 
shall be appointed for a four-year term and three shall be appointed for a six- 
year term; thereafter all appointments shall be for terms of six years. Any 
vacancy occurring in the membership of the board shall be filled by the Gover- 
nor for the unexpired term. 

(b) The board shall elect one of its members as chairman and one as vice- 
chairman. The director of the Center for Alcohol Studies of The University of 
North Carolina at Chapel Hill shall serve ex officio as executive secretary to 


233 


| 


§ 122C-432 1985 CUMULATIVE SUPPLEMENT § 1220-439 


the Authority. Board members shall receive the same per diem, subsistence, 
and travel allowances as members of similar State boards and commissions, 
provided funds are available in the “Alcoholism Research Fund” for this pur- 
pose. (1973, c. 682, ss. 1, 2; 1985, c. 589, s. 2.) 


§ 122C-432. Authorized to receive and spend funds. | 


The Authority may receive funds from State, federal, private, or other) 
sources. These funds shall be held separately and designated as the “Alcohol- 
ism Research Fund”. The Authority shall spend the Fund on research as to 
the causes and effects of alcohol abuse and alcoholism and for the training of © 
alcohol research personnel. Expenditures for the purposes specified in this — 
section shall be made as grants to nonprofit corporations, organizations, agen- — 
cies, or institutions engaging in such research or training. The Authority may 
also pay necessary administrative expenses from the Fund. (1973, c. 682, s. 3; 
1985, c. 589, s. 2.) 


§ 122C-433. Applications for grants; promulgation of rules. 


(a) Applications for grants are processed by the Center for Alcohol Studies. | 
All applications shall be reviewed by scientific consultants to the Center; and 
the Center, after review and study, shall make recommendations to the Au- 
thority as to the awarding of grants. The Center shall also furnish to the 
Authority clerical assistance as may be required. 

(b) The Authority shall adopt rules relative to applications for grants, the 
reviewing of grants and awarding of grants. (1973, c. 682, ss. 4, 5; 1985, c. 589, | 
s. 2.) : 
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Chapter 123. 
Impeachment. 

ARTICLE 1. 

The Court. 

§ 123-5. Causes for impeachment. 


Legal Periodicals. — For an article enti- Office in North Carolina,” see 16 Wake Forest 
tled, “Removing Local Elected Officials from _L. Rev. 547 (1980). 


CASE NOTES 


Applied in In re Kivett, 309 N.C. 635, 309 
§.E.2d 442 (1983). 
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Chapter 123A. 
Industrial Development. 


Sec. | 
123A-1 to 123A-27. [Repealed.] 


§§ 123A-1 to 123A-27: Repealed by Session Laws 1983, c. 717, s. 39 
effective July 11, 1983. 


Editor’s Note. — Session Laws 1983, c. 717, Repealed § 123A-23 was amended by Ses. 
s. 1, provides: “This act may be cited as the sion Laws 1983, c. 913, s. 21. | 


i 
Separation of Powers Act of 1983.” | 


| 
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Chapter 124. 


Internal Improvements. 


Sec. Sec. 
124-2. State deemed shareholder in corpora- 124-4. Report to General Assembly; contents. 
| tion accepting appropriation. 124-5. Approval of encumbrance on State’s in- 


terest in corporations. 


§ 124-2. State deemed shareholder in corporation accept- 
| ing appropriation. 


When an appropriation is made by the State to any work of internal im- 
provement conducted by a corporation, the State shall be considered, if so 
directed in the act making the appropriation, a stockholder in such corpora- 
tion, and shall have as many shares as may correspond with the amount of 
‘money appropriated; and the acceptance of such money shall be deemed to be 
a consent of the corporation to the terms herein expressed. (1925, c. 157%, 802; 
1985, c. 792, s. 13.21.) 


Editor’s Note. — Session Laws 1985, c. 792, Effect of Amendments. — The 1985 

gs. 1 provides that the act shall be known as. amendment, effective July 18, 1985, substi- 

“The Independent Study Commissions and __ tuted “if so directed in the act making the ap- 
Committees Act of 1985.” propriation” for “unless otherwise directed.” 


-§ 124-4. Report to General Assembly; contents. 


The Governor and Council of State shall biennially report to the General 
Assembly: 

(1) The condition of all railroads or other works of internal improvement 
in which the State has an interest, and they shall at the same time 
suggest such improvement, enlargement, or extension of such work 
as they shall deem proper, and such new works of similar nature as 
shall seem to them to be demanded by the growth of trade or the 
general prosperity of the State. 

(2) The amount, condition, and character of the State’s interest in other 
railroads, or other works of internal improvement in which the State 
has taken stock, to which she has loaned money, or whose bonds she 
holds as security. 

(3) The condition of such roads or other corporate bodies, in detail, as are 
referred to in G.S. 124-3, giving their entire financial condition, the 
amount and market value of the stock, receipts and disbursements 
for the previous year or since the last report; the amount of real and 
personal property of such corporations, its estimated value, and such 
suggestions with regard to the State’s interest in the same as may to 
them seen warranted by the status of the roads or corporations. 

(1925, c. 157, s. 4; 1985, c. 792, ss. 13.22 — 13.24.) 


Only Part of Section Set Out. — As the Effect of Amendments. — The 1985 
rest of the section was not affected by the amendment, effective July 18, 1985, deleted 
amendment, it is not set out. “canals” following “The condition of all rail- 


Editor’s Note. — Session Laws 1985, c. 792, roads” in subdivision (1), deleted “roads, ca- 
s. 1 provides that the act shall be known as nals” following “interest in other railroads” in 
“The Independent Study Commissions and subdivision (2), and substituted “G.S. 124-3” 
Committees Act of 1985.” for “the previous section” in subdivision (3). 
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§ 124-5. Approval of encumbrance on State’s interest iz 


corporations. 


No corporation or company in which the State owns ate majority of any 
class of voting stock shall sell, lease, mortgage, or otherwise encumber it; 
franchise, right-of-way, or other property, except by and with the approva’ 
and consent of the Governor and Council of State. (1925, c. 157; s. 5; 198 
(Reg. Sess., 1982), c. 1372, s. 5; 1983, c. 905, ss. 10, 11; 1985, c. 792, SS. 13. 25, 


13.26.) 


Editor’s Note. — Session Laws 1985, c. 792, 
s. 1 provides that the act shall be known as 
“The Independent Study Commissions and 
Committees Act of 1985.” 

Effect of Amendments. — The 1981 (Reg. 
Sess. 1982) amendment added the second and 
third sentences. 

The 1983 amendment, effective July 21, 
1983, substituted “the date of convening of the 
1985 Regular Session of the General Assem- 
bly” for “June 1, 1983” in the second sentence 
and substituted “period ending on convening of 
the 1985 Regular Session” for “11-month pe- 
riod” in the last sentence. 

The 1985 amendment, effective July 18, 
1985, substituted “in which the State owns the 
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§ 124. 


majority of any class of voting stock” for “ir 
which the State has or owns any stock or an} 
interests” and deleted the last two sentences 
which formerly read “Prior to taking any ac. 
tion under this section between July 1, 1982, 
and the date of convening of the 1985 Regular 
Session of the General Assembly, concerning 
the Atlantic and North Carolina Railroad or 
the North Carolina Railroad, the Governor and 
Council of State shall give at least 20 days’ 
notice to the Legislative Research Commission. 
No extension of any lease to expire December 
31, 1994, may be granted to the lessee or the 
operating company of the railroad during that 
period ending on convening of the 1985 Regu- 
lar Session.” 


§§ 125-2 


| 
| ; 
| 
| 


, Sec. 


LIBRARIES § 125-2 


Chapter 125. 


Libraries. 
Article 1. Article 3. 
State Library Agency. Library Records. 
, Sec. 
125-2. Powers and duties of Department of 125-18. Definitions. 
! Cultural Resources. 125-19. Confidentiality of library user records. 
ARTICLE 1. 


| 


j 


§ 125- 


| 


State Library Agency. 


2. Powers and duties of Department of Cultural Re- 
sources. 


The Department of Cultural Resources shall have the following powers and 


_ duties: 


— 


To purchase and maintain a general collection of books, periodicals, 
newspapers, maps, films and audiovisual materials, and other mate- 
rials for the use of the people of the State as a means for the general 
promotion of knowledge within the State. The scope of the Library’s 
collections shall be determined by the Secretary of Cultural Re- 
sources upon consideration of the recommendation of the State Li- 
brary Commission; and in making these decisions, the Secretary 
shall take into account the book collections of public libraries and 
college and university libraries throughout the State and the avail- 
ability of such collections to the general public. All materials owned 
by the State Library shall be available for free circulation to public 
libraries and to all citizens of the State under rules and regulations 
fixed by the Librarian, except that the Librarian may restrict the 
circulation of books and other materials which, because they are rare 
or are used intensively in the Library for reference purposes or for 
other good reasons, should be retained in the Library at all times. 
The public schools shall be given equal priority in borrowing all films 
which are available for circulation. 


(1955, c. 505, s. 3; 1961, c. 1161; 1973, c. 476, s. 84; 1977, c. 645, s. 1; 1981, c. 
918, s. 4; 1983, c. 819.) 


Only Part of Section Set Out. — As the mission” for “State Library Committee” in the 
rest of the section was not affected by the second sentence of subdivision (4). 
amendments, it is not set out. The 1983 amendment, effective July 19, 


Effect 


of Amendments. — The 1981 1983, added the last sentence of subdivision 


amendment substituted “State Library Com- (4). 
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ARTICLE 3. 


Library Records. 
§ 125-18. Definitions. 1 


As used in this Article, unless the context requires otherwise: | 
(1) “Library” means a library established by the State; a county, city, 
township, village, school district, or other local unit of government or 
authority or combination of local units of governments and authori- — 
ties; community college or university; or any private library open to 
the public. ; 

(2) “Library record” means a document, record, or other method of storing: 
information retained by a library that identifies a person as having 
requested or obtained specific information or materials from a li- 
brary. “Library record” does not include nonidentifying material that 
may be retained for the purpose of studying or evaluating the circula- 
tion of library materials in general. (1985, c. 486, s. 2.) 


Editor’s Note. — Session Laws 1985, c. 486, Section 1 of Session Laws 1985, c. 486 pro- 
s. 3 makes this Article effective October 1, vides: “This act may be cited as the Library 
1985. Privacy Act.” 


§ 125-19. Confidentiality of library user records. 


(a) Disclosure. — A library shall not disclose any library record that 
identifies a person as having requested or obtained specific materials, infor- | 
mation, or services, or as otherwise having used the library, except as pro- 
vided for in subsection (b). 

(b) Exceptions. — Library records may be disclosed in the following in- 
stances: 

(1) When necessary for the reasonable operation of the library; 

(2) Upon written consent of the user; or 

(3) Pursuant to subpoena, court order, or where otherwise required by | 
law. (1985, c. 486, s. 2.) | 
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Chapter 126. 


State Personnel System. 


| Article 1. 
State Personnel System Established. 


Sec. 

126-3. Office of State Personnel established; 

! administration and supervision; 

appointment, compensation and 

| tenure of Director. 

126-4. Powers and duties of State Personnel 
Commission. 

(See note) Employees subject to Chap- 
ter; exemptions. 


Article 2. 


Salaries and Leave of State 
Employees. 


(126-5. 


126-8.1. Paid leave for certain athletic compe- 
tition. 

-126-8.2. Replacement of law-enforcement offi- 

cer on final sick leave. 


Article 3. 


Local Discretion as to Local 
Government Employees. 


126-11. Local personnel system may be estab- 
lished; approval and monitoring; 
rules and regulations. 


Article 5. 
Political Activity of Employees. 


126-13. Appropriate political activity of State 
employees defined. 

126-14. Promise or threat to obtain political 
contribution or support. 

126-14.1. Threat to obtain political contribu- 
tion or support. 

126-15.1. Probationary State employee de- 
fined. 


Article 6. 


Equal Employment Opportunity; 
Assisting in Obtaining 
State Employment. 

126-16. (Effective until July 1, 1986) Equal 
employment opportunity by State 
Departments and agencies and lo- 
cal political subdivisions. 


Sec. 

126-16. (Effective July 1, 1986) Equal opportu- 
nity for employment and compen- 
sation by State departments and 
agencies and local political subdi- 
visions. 


Article 7. 


The Privacy of State Employee 
Personnel Records. 


126-25. Remedies of employee objecting to ma- 
terial in file. 


Article 8. 


Employee Appeals of Grievances and 
Disciplinary Action. 


126-37. Personnel Director to investigate, 
hear and recommend settlement; 
Personnel Commission to hear or 
review findings and make binding 
decision. 

126-39. State employee defined. 

126-40. [Repealed.] 

126-41. Attorney and witness fees. 

126-42. [Reserved.] 


Article 9. 


The Administrative Procedure Act 
and Modifications. 


126-43. The Administrative Procedure Act. 
Article 11. 


Governor’s Commission on Gov- 
ernmental Productivity. 


126-64 to 126-73. [Repealed.] 


Article 12. 


Work Options Program for State 
Employees. 


126-74. 
126-75. 
126-76. 
126-77. 
126-78. 
126-79. 


Work Options Program established. 
Work options for State employees. 
Promoting Work Options Program. 
Authority of agencies to participate. 
Administration. 

Report required. 
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ARTICLE 1. 


State Personnel System Established. 


§ 126-1. Purpose of Chapter; application to local em. 


ployees. 


CASE NOTES 


This chapter establishes and provides 
for the administration of the state person- 
nel system. Yow v. Alexander County Dep’t of 
Social Servs., 70 N.C. App. 174, 319 S.E.2d 
626, cert. denied, 312 N.C. 625, 323 S.E.2d 927 
(1984). 

Property Interest in Employment. — An 
employee who is subject to the State Personnel 
Act and who holds a “trainee” appointment as 
defined by the North Carolina Administrative 
Code does not have a property interest in her 
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§ 126-4 


| 
| 
| 


continued employment which is protected by 
the due process clause of the Fourteenth 
Amendment. Yow v. Alexander County Dep't 
of Social Servs., 70 N.C. App. 174, 319 S.E.2d 
626, cert. denied, 312 N.C. 625, 323 S.E.2d 927 
(1984). ‘3 
Cited in Luck v. Employment Security 
Comm’n, 50 N.C. App. 192, 272 S.E.2d 607) 
(1980); North Carolina Dep’t of Cor. v. Hill, — 
N.C. —, 329 S.E.2d 377 (1985). | 


§ 126-3. Office of State Personnel established; administra-| 
tion and supervision; appointment, compensa-_ 
tion and tenure of Director. 


There is hereby established the Office of State Personnel (hereinafter re- : 
ferred to as “the Office”) which shall be placed for organizational purposes 
within the Department of Administration. Notwithstanding the provisions of | 
North Carolina State government reorganization as of January 1, 1975, and . 
specifically notwithstanding the provisions of Chapter 864 of the 1971 North 
Carolina Session Laws [Chapter 143A], the Office of State Personnel shall | 
exercise all of its statutory powers in this Chapter independent of control by 
the Secretary of Administration and shall be under the administration and 
supervision of a State Personnel Director (hereinafter referred to as “the Di- | 
rector”) appointed by the Governor and subject to the supervision of the Com- | 
mission for purposes of this Chapter. The salary of the Director shall be fixed | 
by the General Assembly in the Current Operations Appropriations Act. The 4 
Director shall serve at the pleasure of the Governor. (1965, c. 640, s. 2; 1975, c. | 
667, s. 5; 1983, c. 717, s. 40; 1983 (Reg. Sess., 1984), c. 1034, s. 164.) 


Editor’s Note. — Session Laws 1983, c. 717, 
s. 1, provides: “This act may be cited as the 
Separation of Powers Act of 1983.” 

Session Laws 1983 (Reg. Sess., 1984), c. 
1034, s. 256 is a severability clause. 


priation Act” for “Governor subject to the ap- | 
proval of the Advisory Budget Commission” at 
the end of the next-to-last sentence. 

The 1983 (Reg. Sess., 1984) amendment, ef- 
fective July 1, 1985, substituted reference to 


Effect of Amendments. — The 1983 
amendment, effective July 11, 1983, substi- 
tuted “General Assembly in the Budget Appro- 


§ 126-4. Powers and duties of State Personnel Commission. 


Subject to the approval of the Governor, the State Personnel Commission 
shall establish policies and rules governing each of the following: 


lan which shall provide for the classification © 


(1) A position classification 


the Current Operations Appropriations Act for 
reference to the Budget Appropriations Act at 
the end of this section. 


Oe ——————_ 


and reclassification of a | positions subject to this Chapter according 
to the duties and responsibilities of the positions. 
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(2) A compensation plan which shall provide for minimum, maximum, 
and intermediate rates of pay for all employees subject to the provi- 
sions of this Chapter. 

(3) For each class of positions, reasonable qualifications, as to age, char- 
acter, physical condition, and other attributes pertinent to the work 

to be performed. 

(4) A recruitment program to attract applicants to public employment 
and determine the relative fitness of applicants for the respective 
positions. 

(5) Hours and days of work, holidays, vacation, sick leave, and other 
matters pertaining to the conditions of employment. 

(6) The appointment, promotion, transfer, demotion and suspension. 

(7) Cooperation with the Department of Public Instruction, the State 
Board of Education, the Board of Governors of the University of 
North Carolina, and the colleges and universities of the State in 
developing pre-service and in-service training programs. 

(7a) The separation of employees. 

(8) The evaluation of employee performance, the granting of salary incre- 
ments, and a program of meritorious serice awards. 

(9) The investigation of complaints and the hearing of appeals of appli- 
cants, employees, and former employees and the issuing of such bind- 
ing corrective orders or such other appropriate action concerning em- 
ployment, promotion, demotion, transfer, discharge, and reinstate- 
ment in all cases as the Commission shall find justified. “Reinstate- 
ment” as used in this subdivision refers to the reemployment of a 
former State employee who separated from service in good standing. 

(10) Such other programs and procedures as may be necessary to promote 
efficiency of administration and provide for a fair and reasonable 
system of personnel administration. This subdivision may not be con- 
strued to authorize the establishment of an incentive pay program. 

(11) In cases where the Commission finds discrimination or orders rein- 
statement or back pay whether (i) heard by the Commission or (11) 
appealed for limited review after settlement or (iii) resolved at the 
agency level, the assessment of reasonable attorneys’ fees and wit- 
nesses’ fees against the State agency involved. 

(12) The appointment of hearing officers to hear appeals at various loca- 
tions around the State as provided for in Article 3 of Chapter 150A, 
and the relationship of the record made by such hearing officers to 
proceedings by the Commission. 

(13) The employment of independent attorneys to represent the Depart- 
ment when some conflict would result from using Department of 
Justice attorneys. 

(14) The implementation of G.S. 126-5(e). 

Such policies and rules shall not limit the power of any elected or appointed 
jepartment head, in his discretion and upon his determination that it is in the 
yest interest of the Department, to transfer, demote, or separate a State 

(1) Employee in a grade 60 or lower position who has not been continu- 
ously employed by the State of North Carolina for the immediate 12 
preceding months; 

(2) Employee in a grade 61 to grade 65 position who has not been contin- 
uously employed by the State of North Carolina for the immediate 36 
preceding months; 

(3) Employee in a grade 66 to grade 70 position who has not been contin- 
uously employed by the State of North Carolina for the immediate 48 
preceding months; or 
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(4) Employee in a grade 71 or higher position who has not been contim 
ously employed by the State of North Carolina for the immediate 6 
preceding months. (1965, c. 640, s. 2; 1971, c. 1244, s. 14; 1975, c. 667 
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| 


§ 126. 


ss. 6, 7; 1977, c. 288, s. 1; c. 866, ss. 1, 17, 20; 1985, c. 617, ss. 2, 354 


791, s. 50(b).) 


Editor’s Note. — 

Session Laws 1985, c. 617, s. 6 provides that 
except as otherwise provided in the act, appli- 
cation of the act shall be prospective only. 

Effect of Amendments. — The 1985 
amendment by c. 617, ss. 2, 3, effective July 5, 
1985, added subdivision (14) to the first para- 
graph, deleted “employee who has not been 


CASE 


Property Interest in Employment. — An 
employee who is subject to the State Personnel 
Act and who holds a “trainee” appointment as 
defined by the North Carolina Administrative 
Code does not have a property interest in her 
continued employment which is protected by 
the due process clause of the Fourteenth 
Amendment. Yow v. Alexander County Dep’t 
of Social Servs., 70 N.C. App. 174, 319 S.E.2d 
626, cert. denied, 312 N.C. 625, 323 S.E.2d 927 
(1984). 

Discretion of Personnel Commission to 
Award Back Pay and Benefits. — Where a 


| 
7 


continuously employed by the State of Nort! 
Carolina for the immediate five precedin 
years” at the end of the introductory languag 
of the second paragraph, and added subdiy 
sions (1) through (4) in the second paragrapl 

The 1985 amendment by c. 791, s. 50(b), e 
fective June 30, 1985, added the last sentenc | 
of subdivision (10). 


NOTES 


permanent State employee is dismissed for per 
formance of duty reasons, without sufficien 
warnings as required by § 126-35, upon rein 
stating the employee the decision whether o 
not to award back pay and benefits is withii 
the sound discretion of the Personnel Commis 
sion. Jones v. Department of Human Re 
sources, 300 N.C. 687, 268 S.E.2d 500 (1980) 

Applied in Dyer v. Bradshaw, 54 N.C. App 
136, 282 S.E.2d 548 (1981). | 

Stated in Fracaro v. Priddy, 514 F. Supp. 
191 (M.D.N.C. 1981). 


§ 126-5. (See note) Employees subject to Chapter; exemp- 


tions. 


(a) The provisions of this Chapter shall mses to all State employees not 
ealt 


herein exempt, to employees of area mental 


h, mental retardation, sub- 


stance abuse authorities, and to employees of local social services depart- 
ments, public health departments, and local civil defense agencies that re- 
ceive federal grant-in-aid funds; and the provisions of this Chapter may apply 
to such other county employees as the several boards of county commissioners 
may from time to time determine. 

(b) As used in this section, “policymaking position” means a position dele- 
gated with the authority to impose the eae Aeaaen as to a settled course of 
action to be followed within a department, agency, or division. 

(c) Except as to the policies, rules, and plans established by the Commission 
pursuant to G.S. 126-4(1), 126-4(2), 126-4(3), 126-4(4), 126-4(5), 126-4(6), and 
126-7, and except as to the provisions of Articles 6 and 7 of this Chapter, the 
provisions of this Chapter shall not apply to: 

(1) An employee of the State of North Carolina who: 

a. 1s in a grade 60 or lower position and has not been continuously 
employed by the State of North Carolina for the immediate 12 
preceding months; 

b. is in a grade 61 to grade 65 position and has not been continuously 
employed by the State of North Carolina for the immediate 36 

_ preceding months; 
c. 1S in a grade 66 to grade 70 position and has not been continuously 


employed by the State of North Carolina for the immediate 48 
preceding months; or 
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d. is in a grade 71 or higher position and has not been continuously 
employed by the State of North Carolina for the immediate 60 
| preceding months. 

(2) One confidential assistant and two confidential secretaries for each 
elected or appointed department head and one confidential secretary 
for each chief deputy or chief administrative assistant. 

_ (83) Employees in policymaking positions designated as exempt pursuant 

to G.S. 126-5(d). 

, (cl) Except as to the provisions of Articles 6 and 7 of this Chapter, the 

provisions of this Chapter shall not apply to: 

(1) Constitutional officers of the State. 

(2) Officers and employees of the Judicial Department. 

(3) Officers and employees of the General Assembly. 

(4) Members of boards, committees, commissions, councils, and advisory 
councils compensated on a per diem basis. 

(5) Officials or employees whose salaries are fixed by the General Assem- 
bly, or by the Governor, or by the Governor and Council of State, or 
by the Governor subject to the approval of the Council of State or 
consultation with the Advisory Budget Commission. 

(6) Employees of the Office of the Governor that the Governor, at any 
time, in his discretion, exempts from the application of the provisions 
of this Chapter by means of a letter to the State Personnel Director 
designating these employees. 

(7) Employees of the Office of the Lieutenant Governor, that the Lieuten- 
ant Governor, at any time, in his discretion, exempts from the appli- 
cation of the provisions of this Chapter by means of a letter to the 
State Personnel Director designating these employees. 

(8) Instructional and research staff, physicians, and dentists of The Uni- 
versity of North Carolina. 

(9) Employees whose salaries are fixed under the authority vested in the 
Board of Governors of The University of North Carolina by the provi- 
sions of G.S. 116-11(4), 116-1(5) [116-11(5)], and 116-14. 

(10) Employees of community colleges whose salaries are fixed in accor- 
dance with the provisions of G.S. 115D-5 and G.S. 115D-20. 

(11) North Carolina School of Science and Mathematics’ employees whose 
salaries are fixed in accordance with the provisions of GS. 
116-235(c)(1) and G.S. 116-235(c)(2). 

(c2) The provisions of this Chapter shall not apply to: 

(1) Public school superintendents, principals, teachers, and other public 
school employees. 

(2) The chief deputy or chief administrative assistant to the head of each 
State department who is designated either by statute or by the de- 
partment head to act for and perform all of the duties of such depart- 
ment head during his absence or incapacity. 

(d) (1) General. — The Governor may designate as exempt policymaking 
positions, as provided below, in each of the following departments: 
a. Department of Administration; 

b. Department of Commerce; 

c. Department of Correction; 

d. Department of Crime Control and Public Safety; 

e. Department of Cultural Resources; 

f. Department of Human Resources; 

g. Department of Natural Resources and Community Development; 
h. Department of Revenue; and 

i. Department of Transportation. 


i 
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The Secretary of State, the Auditor, the Treasurer, the Attorney Genera 
the Superintendent of Public Instruction, the Commissioner of Agriculture 
the Commissioner of Insurance, and the Labor Commissioner may desig 
nate as exempt policymaking positions, as provided below, in their respec 
tive offices. ; i. ; | 

(2) Number. — The number of policymaking positions designated as ex 
empt in each department or office listed in subsection (d)(1), excep 
the Department of Commerce, shall be limited to one and two-tenth 
percent (1.2%) of the number of full-time positions in the departmen 
or office, or 30 positions, whichever is greater. The Governor ma 
designate 85 policymaking positions as exempt in the Department ¢ 
Commerce. Provided, however, that the Governor or elected depart 
ment head may request that additional policymaking positions b, 
designated as exempt. The request shall be made by sending a list o 
policymaking positions that exceed the limit imposed by this subsec 
tion to the Speaker of the North Carolina House of Representative 
and the President of the North Carolina Senate. A copy of the lis! 
also shall be sent to the State Personnel Director. The General As 
sembly may authorize all, or part of, the additional policymakin 
positions to be designated as exempt. If the General Assembly is in 
session when the list is submitted and does not act within 30 day 
after the list is submitted, the list shall be deemed approved by th 
General Assembly, and the policymaking positions shall be desig 
nated as exempt. If the General Assembly is not in session when thi 
list is submitted, the 30-day period shall not begin to run until th 
next date that the General Assembly convenes or reconvenes, othe) 
than for a special session called for a specific purpose not involving 
the approval of the list of additional positions to be designated aj 
exempt; the policymaking positions shall not be designated as ex 
empt during the interim. | 

(3) Letter. — These positions shall be designated in a letter to the State 
Personnel Director, the Speaker of the House of Representatives, anc 
the President of the Senate by May 1 of the year in which the oath o 
office is administered to each Governor unless the provisions of sub‘ 
section (d)(4) apply. 

(4) Vacancies. — In the event of a vacancy in the Office of Governor or ir 
the office of a member of the Council of State, the person who suc: 
ceeds to or is appointed or elected to fill the unexpired term shall 
make such designations in a letter to the State Personnel Director. 
the Speaker of the House of Representatives, and the President of the 
Senate within 120 days after the oath of office is administered to that 
person. 

(5) Creation, Transfer, or Reorganization. — The Governor or elected 
department head may designate as exempt a policymaking position 
that is created or transferred to a different department, or is located 
in a department in which reorganization has occurred, after May 1 of 
the year in which the oath of office is administered to the Governor. 
The designation must be made in a letter to the State Personnel 
Director, the Speaker of the North Carolina House of Representa- 
tives, and the President of the North Carolina Senate within 120 
days after such position is created, transferred, or in which reorgani- 
zation has occurred. 

(6) Reversal. — Subsequent to the designation of a policymaking position 
as exempt as hereinabove provided, the status of the position may be 
reversed and made subject to the provisions of this Chapter by the 
Governor or by an elected department head in a letter to the State 


248 


| 
126-5 STATE PERSONNEL SYSTEM $ 126-5 
Personnel Director, the Speaker of the North Carolina House of Rep- 
| resentatives, and the President of the North Carolina Senate. 
(7) Hearing Officers. — Except as otherwise specifically provided by this 
section, no employee, by whatever title, whose primary duties include 
| the power to conduct hearings, take evidence, and enter a decision 
, __- based on findings of fact and conclusions of law based on statutes and 
| legal precedents shall be designated as exempt. This subdivision 
' shall apply beginning July 1, 1985, and no list submitted after that 
| date shall designate as exempt any employee described in this subdi- 
vision. 
_(e) An exempt employee may be transferred, demoted, or separated from his 
; a by the department head authorized to designate the exempt position 
xcept: 
| (1) When an employee who has the minimum service requirements de- 
scribed in subsection (c)(1) above but less than 10 years of cumulative 
| service in subject positions prior to placement in an exempt position 
is removed from an exempt position, for reasons other than just 
, cause, the employee shall have priority to any position that becomes 
available for which the employee is qualified, according to rules and 
regulations regulating and defining priority as promulgated by the 
| State Personnel Commission; or 
__ (2) When an employee who has 10 years or more cumulative service, 
including the immediately preceding 12 months, in subject positions 
| prior to placement in an exempt position is removed from an exempt 
position, for reasons other than just cause, the employee shall be 
| reassigned to a subject position within the same department or 
| agency, or if necessary within another agency, and within a 35 mile 
radius of the exempt position, at the same grade and step as his most 
recent subject position. 
_ This subsection shall apply to employees removed from exempt positions 
fter July 1, 1985. 
'(f) A department head is authorized to use existing budgeted positions 
nthin his department in order to carry out the provisions of subsection (e) of 
his section. If it is necessary to meet the requirements of subsection (e) of this 
ection, a department head may use salary reserve funds authorized for his 
epartment. 
_(g) No employee shall be placed in an exempt position without 10 working 
ays prior written notification that such position is so designated. A person 
pplying for a position that is designated as exempt must be notified in writ- 
ag at the time he makes the application that the position is designated as 
xempt. 
(h) In case of dispute as to whether an employee is subject to the provisions 
f this Chapter, the question shall be investigated by the State Personnel 
Yffice and decided by the State Personnel Commission. (1965, c. 640, s. 2; 
967, c. 24, s. 20; cc. 1038, 1143; 1969, c. 982; 1971, c. 1025, s. 2; 1973, c. 476, s. 
43; 1975, c. 667, ss. 8, 9; 1977, c. 866, ss. 2-5; 1979, 2nd Sess., c. 1137, s. 40; 
983, c. 717, s. 41; c. 867, s. 2; 1985, c. 589, s. 38; c. 617, s. 1; c. 757, s. 206(c).) 


| 


_Editor’s Note. — subsection (cl) to this section. However, Ses- 

Session Laws 1983, c. 717, s. 1, provides: sion Laws 1983 (Reg. Sess., 1984), c. 1116, s. 
This act may be cited as the Separation of 96, repealed Session Laws 1983 (Reg. Sess., 
owers Act of 1983.” | 1984), c. 1034, s. 33, also effective July 1, 1984. 
Session Laws 1983 (Reg. Sess., 1984), c. Subsection (cl), therefore, never went into ef- 
034, s. 33, effective July 1, 1984, added anew fect. 
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In subdivision (c1)(9) of this section, a refer- 
ence to § 116-11(5) has been bracketed in fol- 
lowing the reference to § 116-1(5), since a ref- 
erence to § 116-11(5) was apparently intended. 

Session Laws 1985, c. 589, s. 66 provides that 
rules to implement the act which are autho- 
rized to be adopted by the act or which are 
otherwise authorized to be adopted by law may 
be adopted at any time after ratification (July 
4, 1985), but shall not become effective before 
January 1, 1986. 

Session Laws 1985, c. 617, s. 6 provides that 
except as otherwise provided in the act, appli- 
cation of the act shall be prospective only. 

Session Laws 1985, c. 589, s. 65 is a sever- 
ability clause. 

Effect of Amendments. — 

The first 1983 amendment, effective July 11, 
1983, substituted “or consultation with the Ad- 
visory Budget Commission or fixed by” for “or 
the Advisory Commission or” in subsection (c). 


CASE 


The 1977 amendment clearly evinced an 
intent to change an employee’s rights from 
mere entitlement to assistance in relocation to 
entitlement to an offer of a job for which he is 
qualified once such an opening becomes avail- 
able. North Carolina Dep’t of Cor. v. Hill, — 
N.C. —, 329 S.E.2d 377 (1985). 

Property Interest in Employment. — An 
employee who is subject to the State Personnel 
Act and who holds a “trainee” appointment as 
defined by the North Carolina Administrative 
Code does not have a property interest in her 
continued employment which is protected by 
the due process clause of the Fourteenth 
Amendment. Yow v. Alexander County Dep’t 
of Social Servs., 70 N.C. App. 174, 319 S.E.2d 
626, cert. denied, 312 N.C. 625, 323 S.E.2d 927 
(1984). 

The term “priority” in the language of 
subsection (e) providing “such employee shall 
have priority to any position that becomes 
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The second 1983 amendment, effective Ju 
20, 1983, deleted the phrase “blind or visual 
handicapped employees of the Department 
Human Resources, Division of Services for t} 
Blind, Business Enterprise Section, vendir 
stand employees” following “Judicial Depar 
ment” in subsection (c). 

The 1985 amendment by c. 589, s. 38, effe 
tive January 1, 1986, inserted “to employees | 
area mental health, mental retardation, ar 
substance abuse authorities” preceding “and | 
employees of local social services department. 
public health departments,” and deleted “me: 
tal health clinics” thereafter in subsection (¢ 

The 1985 amendment by c. 617, s. 1, effectiy 
July 5, 1985, rewrote this section. 

The 1985 amendment by c. 757, s. 206(« 
effective July 15, 1985, added subdivisic 
(c1)(11). 


NOTES 


available for which the employee is qualifiec 
gives an affected employee the right to an ai 
tomatic offer of a position which becomes avai 
able. North Carolina Dep’t of Cor. v. Hill, - 
N.C. —, 329 S.E.2d 377 (1985). | 

In subsection (e), the phrase “such en 
ployee shall have priority to any positio 
that becomes available for which the en 
ployee is qualified” means that if the en 
ployee is qualified for a job in state goveri 
ment which is available, he must be offere 
this job before it can be filled by anyone els 
by promotion or otherwise. North Carolir 
Dep’t of Cor. v. Hill, — N.C. —, 329 8.E.2d 31, 
(1985). 

Quoted in Employment Security Comm’n ° 
Lachman, 52 N.C. App. 368, 278 S.E.2d 3( 
(1981); Employment Sec. Comm’n v. Lachmai 
305 N.C. 492, 290 S.E.2d 616 (1982); Are 
Mental Health v. Speed, 69 N.C. App. 247, 31 
S.E.2d 22 (1984). 


ARTICLE 2. 


Salaries and Leave of State Employees. 


§ 126-7. Performance salary increases for State employees 


Cross References. — For provision that the 
provisions of this section shall not apply to 
members of the State Highway Patrol, see 
§ 20-187.3(a). 

Editor’s Note. — Session Laws 1985, c. 479, 
s. 226, as amended by Session Laws 1985, c. 
757, ss. 196, 197, provides: 

“(a) The General Assembly recognizes that 
automatic and merit salary increments for 


State, community college and public school en 
ployees have been frozen since July 1, 198: 
Although the General Assembly reaffirms i} 
belief in a merit pay system, in an attempt 1 
minimize the impact of this freeze, the Generi 
Assembly finds that all such employees shoul 
receive salary increments on the State’s salar 
schedule in the 1985-86 fiscal year as adopte 
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arsuant to Chapters 115C, 115D, 116, 120, 

4d 126 of the General Statutes. 

Mtierefore, notwithstanding the provisions 

‘Section 19.1 of Chapter 1137, Session Laws 

*1979 (Regular Session 1980) as amended by 

‘hapter 1053, Session Laws of 1981, and not- 

lithstanding GS. 115C-129)a, GS. 

15C-12(16), G.S. 126-7, or any other provision 

? law, each employee of the State and State- 

jnded employee of the public schools paid on 

ne basis of a State salary increment schedule 
jall receive increments in the 1985-86 fiscal 
var as follows: 

*(1) All State employees supported from 
the Highway Fund or the General 
Fund and those supported by receipts 
to the extent that receipts are avail- 
able, except those covered by Section 
203 of this act, shall receive two half- 
step increases but not more than two 
half-step increases on their respective 
State salary schedules in fiscal year 
1985-86, payable on the same basis as 
was in effect prior to the freeze of au- 
tomatic and merit salary increments, 
except such State employees for fiscal 
year 1985-86 only shall qualify for the 
additional half-step increments on a 
one hundred percent (100%) basis. In 
further recognition of the impact of 
the freeze on automatic and merit sal- 
ary increments, an additional salary 
increment step shall be added to all 
applicable State salary schedules for 

| such State employees effective July 1, 

1985. Notwithstanding the foregoing, 

A employees subject to the State Person- 

nel Act shall receive the half-step in- 

creases allocated on the same basis as 
was in effect prior to the freeze, except 
that the increases at all steps for em- 
ployees with one year of continuous 
employment are to be awarded on the 
' quarterly basis in effect prior to the 
| freeze. As to employees covered by 
Section 197 of this act, other than 
those covered by the fifth paragraph of 
that section, a break in service for a 
period not to exceed nine consecutive 
months, commencing on or after Janu- 
ary 1, 1985, shall not constitute a 
break in the continuous employment 
of an employee required under this 
section. 
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“(2) All State-funded superintendents, as- 
sociate superintendents, assistant su- 
perintendents, supervisors, directors, 
coordinators, program administrators, 
principals, assistant principals, and 
classroom and vocational teachers in 
the public schools shall receive the fol- 
lowing number of half-step increases 
on their respective State salary sched- 
ules in fiscal year 1985-86: 

“a. Employees who have worked con- 
tinuously for at least one full year 
or one full school term but less 
than two full years or two full 
school terms for a local or State 
educational agency on June 30, 
1985 — two half-step increases. 

“b. Employees who have worked con- 
tinuously for at least two full 
years or two full school terms for 
a local or State educational 
‘agency on June 30, 1985 — four 
half-step increases. 

“In further recognition of the impact 

of the freeze on automatic salary in- 

crements, an additional salary incre- 
ment step shall be added to the respec- 
tive State salary schedules for these 
certified State-funded public school 

personnel, effective July 1, 1985. 

(3) All State-funded non-certified public 
school employees shall be treated the 
same as all State-funded State em- 
ployees as covered in the preceding 
subsection (1). 

“(b) The General Assembly hereby expresses 
its intent, that for fiscal year 1986-87, in order 
to avoid further freezes on automatic and merit 
salary increases for State, community college 
and public school employees supported by the 
State, automatic and merit salary increments 
shall be based upon half-step increases, pro- 
vided General and Highway Fund revenues for 
1986-87 are sufficient to fund half-step in- 
creases. 

“(c) Effective July 1, 1985, the Director of 
the Budget may transfer from the salary in- 
crease reserve funds in Sections 2 and 3 of this 
act, funds necessary to implement the provi- 
sions of this section.” 

Legal Periodicals. — For survey of 1979 
administrative law, see 58 N.C.L. Rev. 1185 
(1980). 


| 126-8.1. Paid leave for certain athletic competition. 


_(c) The Department of Administration may adopt such rules and regula- 
ions as are reasonable and necessary to carry out the provisions of this sec- 
ion, with the approval of the Governor after consultation with the Advisory 
sudget Commission. (1979, c. 708; 1983, c. 717, s. 42.) 

' 
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Only Part of Section Set Out. — As the Effect of Amendments, — The 18 
rest of the section was not affected by the amendment, effective July 11, 1983, subj 
amendment, it is not set out. tuted “after consultation with the Advis; 

Editor’s Note. — Session Laws 1983, c. 717, Budget Commission” for “and the Advisy 
s. 1, provides: “This act may be cited as the Budget Commission” at the end of subsecty 
Separation of Powers Act of 1983.” (c). 


§ 126-8.2. Replacement of law-enforcement officer on fin) 
sick leave. | | 


When a sworn law-enforcement officer employed by the State is on six 
leave, and the head of the department employing the officer has obtained) 
certification from a physician that the officer will not recover and return } 
duty, a replacement for the officer may be hired even though the resulti3 
number of employees in the department exceeds the number for which 1 
appropriation was made in the Current Operations Appropriations Act, { 
sufficient funds are available from appropriations to the department for sa): 
ries to pay the salary of both the new employee and the officer on sick lea 
until the officer’s accumulated leave is exhausted or his employment is tern 
nated. (1983 (Reg. Sess., 1984), c. 1034, s. 105.) 


Editor’s Note. — Session Laws 1983 (Reg. Session Laws 1983 (Reg. Sess., 1984), .. 
Sess., 1984), c. 1034, s. 257, makes this section 1034, s. 256 is a severability clause. a 
effective July 1, 1984. 


ARTICLE 38. 


Local Discretion as to Local Government Employees. 


§ 126-11. Local personnel system may be established; ai: 
proval and monitoring; rules and regulation, 


(a) The board of county commissioners of any county may establish ail 
maintain a personnel system for all employees of the county subject to i 
jurisdiction, which system and any substantial changes to the system, shall } 
approved by the State Personnel Commission as substantially equivalent } 
the standards established under this Chapter for employees of local depai: 
ments of social services, local health departments, and area mental heal: 
programs, local emergency management programs. If approved by the Sta 
Personnel Commission, the employees covered by the county system shall } 
exempt from all provisions of this Chapter except Article 6. | 

(b) A board of county commissioners may petition the State Personnel Cor. 
mission to determine whether any portion of its total personnel system mee: 
the requirements in (a) above. Upon such determination, county employe: 
shall be exempt from the provisions of this Chapter relating to the approw 
portions of the county personnel system. | 

(c) The Office of State Personnel shall monitor at least annually coun’ 
personnel systems approved under this section in order to ensure complianc 

(d) In order to define “substantially equivalent,” the State Personnel Cor 
mission is authorized to promulgate rules and regulations to implement th: 
federal merit system standards and these regulations at a minimum she 
include: recruitment and selection of employees; position classification; pi’ 
administration; training; employee relations; and records and reports. (196 
c. 640, s. 2; 1975, c. 667, s. 2; 1983, c. 674, s. 1.) 


252 


§ 126-13 STATE PERSONNEL SYSTEM § 126-14 


_ Editor’s Note. — Session Laws 1983, c. 674, Effect of Amendments. — The 1983 


s, 2, provides “Nothing in this section shall be amendment, effective July 1, 1983, rewrote 
construed as authorizing a board of county _ this section. 

commissioners to designate any positions as 

exempt.” 


ARTICLE 5. 


Political Activity of Employees. 


§ 126-13. Appropriate political activity of State employees 
defined. 


(a) As an individual, each State employee retains all the rights and obliga- 
tions of citizenship provided in the Constitution and laws of the State of North 
Carolina and the Constitution and laws of the United States of America; 
however, no State employee subject to the Personnel Act or temporary State 
employee shall: 

(1) Take any active part in managing a campaign, or campaign for politi- 
cal office or otherwise engage in political activity while on duty or 
within any period of time during which he is expected to perform 
services for which he receives compensation from the State; 

(2) Otherwise use the authority of his position, or utilize State funds, 
supplies or vehicles to secure support for or oppose any candidate, 
party, or issue in an election involving candidates for office or party 
nominations, or affect the results thereof. 

(b) No head of any State department, agency, or institution or other State 
employee exercising supervisory authority shall make, issue, or enforce any 
rule or policy the effect of which is to interfere with the right of any State 
employee as an individual to engage in political activity while not on duty or 
at times during which he is not performing services for which he receives 
compensation from the State. A State employee who is or may be expected to 
perform his duties on a twenty-four hour per day basis shall not be prevented 
from engaging in political activity except during regularly scheduled working 
hours or at other times when he is actually performing the duties of his office. 
The willful violation of this subdivision shall be a misdemeanor. (1967, c. 821, 
Ss. 1; 1985, c. 469, s. 1; c. 617, s. 5.) 


Editor’s Note. — Session Laws 1985, c. 617, 1985, substituted “an election” for “a partisan 
s. 6 provides that except as otherwise provided _ election” in subdivision (a)(2). 


in the act, application of the act shall be pro- The 1985 amendment by c. 617, s. 5, effective 
spective only. July 5, 1985, designated the first paragraph as 
Effect of Amendments. — The 1985 subsection (a) and added subsection (b). 


amendment by c. 469, s. 1, effective October 1, 


§ 126-14. Promise or threat to obtain political contribution 
or support. 


(a) It is unlawful for a State employee or a person appointed to State office, 
other than elective office or office on a board, commission, committee, or 
council whose function is advisory only, whether or not subject to the Person- 
nel Act, to coerce a State employee subject to the Personnel Act, probationary 
State employee, or temporary State employee to support or contribute to a 
political candidate or party by threatening him with employment termination 
or discipline or by promising preferential personnel treatment. 
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| 
(b) Any person violating this section shall be guilty of a misdemeanor pun 


ishable by a fine not to exceed one thousand dollars ($1,000), imprisonmen_ 
for not more than six months, or both. . | 

(c) A State employee subject to the Personnel Act, probationary State em 
ployee, or temporary State employee who without probable cause falsely ac 
cuses a State employee or a person appointed to State office of violating thi 
section shall be subject to discipline or termination in accordance with th 
provisions of G.S. 126-35, 126-37, and 126-38 and may, as otherwise provide: 
by law, be subject to criminal penalties for perjury or civil liability for libel 
slander, or malicious prosecution. (1967, c. 821, s. 1; 1985, c. 469, s. 2.) ; 


Effect of Amendments. — The 1985 _ loss to encourage or coerce any State employe © 
amendment, effective October 1, 1985, rewrote subject to the Personnel Act or temporar — 
this section, which formerly read “No State State employees to support or contribute to an — 
employee or official shall use any promise of _ political issue, candidate, or party.” 
personal preferential treatment or threat of 


§ 126-14.1. Threat to obtain political contribution or sup 
port. ! 


(a) It is unlawful for any person to coerce a State employee subject to th: 
Personnel Act, probationary State employee, or temporary State employee t 
support or contribute to a political candidate or party by explicitly threaten — 
ing him with employment termination or discipline. | 

(b) Any person violating this section shall be guilty of a misdemeanor pun 
ishable by a fine not to exceed one thousand dollars ($1,000), imprisonmen 
for not more than six months, or both. . Y | 

(c) A State employee subject to the Personnel Act, probationary State em 
ployee, or temporary State employee, who without probable cause falsely ac 
cuses a person of violating this section shall be subject to discipline or termi 
nation in accordance with the provisions of G.S. 126-35, 126-37, and 126-3; 
and may, as otherwise provided by law, be subject to criminal penalties fo, 
perjury or civil liability for libel, slander, or malicious prosecution. (1985, c 
469, s. 3.) 


Editor’s Note. — Session Laws 1985, c. 469, 
s. 5 makes this section effective October 1, 
1985. 


§ 126-15.1. Probationary State employee defined. 


As used in this Article, “probationary State employee” means a State em 
ployee who is exempt from the Personnel Act only because he has not beer 
continuously employed by the State for the period required by G.S. 126-5(d) 
(1985, c. 469, s. 4.) 


Editor’s Note. — Session Laws 1985, c. 469, 
s. 5 makes this section effective October 1, 
1985. 
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7 ARTICLE 6. 


Equal Employment Opportunity; Assisting in Obtaining 


} State Employment. 


iis 126-16. (Effective until July 1, 1986) Equal employment 


t opportunity by State departments and agen- 
| cies and local political subdivisions. 


All State departments and agencies and all local political subdivisions of 
North Carolina shall give equal opportunity for employment, without regard 
' to race, religion, color, creed, national origin, sex, age, or handicapping condi- 
tion as defined in G.S. 168A-3 to all persons otherwise qualified, except where 
specific age, sex or physical requirements constitute bona fide occupational 
qualifications necessary to proper and efficient administration. This section 
with respect to equal opportunity as to age shall be limited to individuals who 

iare at least 40 years of age but less than 70 years of age. (1971, c. 823; 1975, c. 
foo; 1977, c. 866, 8.7; 1979, c. 862, s..3; 1985, c. 571, s. 2.) 


'| Section Set Out Twice. — The section amendment, effective October 1, 1985, substi- 
above is effective until July 1, 1986. For this tuted “handicapping condition as defined in 
| section as amended effective July 1, 1986, see GS, 168A-3” for “physical disability” in the 
the following section, also numbered § 126-16. first sentence. 
Effect of Amendments. — The 1985 


L} 
1 4 


i CASE NOTES 


| Quoted in Area Mental Health v. Speed, 69 

; N.C. App. 247, 317 S.E.2d 22 (1984). 

§ 126-16. (Effective July 1, 1986) Equal opportunity for em- 

F ployment and compensation by State depart- 
ments and agencies and local political subdivi- 
sions. 


__ All State departments and agencies and all local political subdivisions of 

North Carolina shall give equal opportunity for employment and compensa- 
tion, without regard to race, religion, color, creed, national origin, sex, age, or 
handicapping condition as defined in G.S. 168A-3 to all persons otherwise 
qualified, except where specific age, sex or physical requirements constitute 
bona fide occupational qualifications necessary to proper and efficient admin- 
istration. This section with respect to equal opportunity as to age shall be 
limited to individuals who are at least 40 years of age but less than 70 years of 
age. (1971, c. 823; 1975, c. 158; 1977, c. 866, s. 7; 1979, c. 862, s. 3; 1983 (Reg. 
Sess., 1984), c. 1116, s. 111; 1985, c. 571, s. 2.) 


Section Set Out Twice. — The section Effect of Amendments. — 
above is effective July 1, 1986. For this section The 1983 (Reg. Sess., 1984) amendment, ef- 
as in effect until July 1, 1986, see the preced- fective July 1, 1986, inserted “and compensa- 
ing section, also numbered § 126-16. tion” near the beginning of the first sentence. 
Editor’s Note. — Session Laws 1983 (Reg. At the direction of the Revisor of Statutes, 
Sess., 1984), c. 1116, s. 115, is a severability the catchline has been revised to reflect the 
clause. amendment. 
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§ 126-16 is set out twice. See section headings for effective dates. 


§ 126-22 1985 CUMULATIVE SUPPLEMENT § 126-3: 


The 1985 amendment, effective October 1, defined in G.S. 168A-3” for “physical disabil 
1985, substituted “handicapping condition as _ ity” in the first sentence. 


ARTICLE 7. | 


The Privacy of State Employee Personnel Records. | 

1 

§ 126-22. Personnel files not subject to inspection unde 
§ 132-6. 


Legal Periodicals. — 
For a note on the public’s access to public 
records, see 60 N.C.L. Rev. 853 (1982). 


§ 126-25. Remedies of employee objecting to material ir 
file. 


An employee, former employee or applicant for employment who objects ti 
material in his file may place in his file a statement relating to the materia 
he considers to be inaccurate or misleading. An employee, former employee o: 
applicant for employment who objects to material in his file because he con 
siders it inaccurate or misleading may seek the removal of such material fron 
his file in accordance with the grievance procedure of that department, includ. 
ing appeal to the State Personnel Commission. When a department, division 
bureau, commission, or other agency agrees or is ordered by the State Person: 
nel Commission or by the General Court of Justice of this State to remover 
inaccurate or misleading material from an employee’s file, which informatior 
was placed in the file by the supervisor or other agent of management, it shal 
destroy the original and all copies of the material removed and may not retair 
any inaccurate or misleading information derived from the material removed. 
(1975, c. 257, s. 1; c. 667, s. 2; 1977, c. 866, s. 11; 1985, c. 638.) 

Effect of Amendments. — The 1985 
amendment, effective October 1, 1985, added 
the last sentence. 


CASE NOTES 


Applied in Area Mental Health v. Speed, 69 
N.C. App. 247, 317 S.E.2d 22 (1984). 


ARTICLE 8. 


Employee Appeals of Grievances and Disciplinary Action. 


§ 126-34. Grievance appeal for State employees. 


CASE NOTES 


Jurisdiction of State Personnel Commis- der this section. Poret v. State Personne 
sion May Arise under This Section. — The Comm’n, — N.C. App. —, 328 S.E.2d 88( 
jurisdiction of the State Personnel Commission (1985). 
is not limited to those cases described in Reclassification May Be Challenged un 
§§ 126-35 and 126-37, but may also arise un- der Section. — Contention that petitioner: 
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| 


§ 126-35 
‘could not challenge management business de- 
cisions such as reclassification through griev- 


ances under this section was without merit, as 


merely denominating a decision a “reclassifica- 
tion” does not insulate it from all scrutiny, in 


that facially neutral job classifications can be 


and are used for improper discriminatory pur- 


poses. Poret v. State Personnel Comm’n, — 


(i 


| 
| 
| 
: 
| 
| 
| 
| 


N.C. App. —, 328 S.E.2d 880 (1985). 
| Petitioners, who alleged that they were 
arbitrarily selected for a pay freeze and 


STATE PERSONNEL SYSTEM 


§ 126-35 


prevented from transferring to be reclassified 
positions, had to follow the grievance proce- 
dure of this section, since they did not allege 
one of the prohibited grounds of discrimina- 
tion. Poret v. State Personnel Comm’n, — N.C. 
App. —, 328 S.E.2d 880 (1985). 

Quoted in Area Mental Health v. Speed, 69 
N.C. App. 247, 317 S.E.2d 22 (1984). 

Cited in Employment Sec. Comm’n v. 
Lachman, 305 N.C. 492, 290 S.E.2d 616 (1982). 


§ 126-35. Written statement of reason for disciplinary ac- 


tion. 


Legal Periodicals. — For survey of 1979 
‘administrative law, see 58 N.C.L. Rev. 1185 
(1980). 


| Jurisdiction of State Personnel Commis- 
sion May Also Arise under § 126-34. — The 


_ jurisdiction of the State Personnel Commission 
| is not limited to those cases described in this 


section and § 126-37, but may also arise under 
§ 126-34. Poret v. State Personnel Comm’n, — 
N.C. App. —, 328 S.E.2d 880 (1985). 

' Prior to dismissal for causes relating to 
/performance of duties, a permanent State 


employee is entitled to three separate 


-warnings that his performance is unsatisfac- 
tory, consisting of (1) an oral warning explain- 
‘ing how he is not meeting the job’s require- 
‘ments; (2) a second oral warning outlining his 
unsatisfactory performance with a follow-up 
letter reviewing the points covered by the oral 
warning; (3) a final written warning setting 
forth in numerical order the specific acts or 
omissions that are the reasons for the disciplin- 
ary action, and the employee’s appeal rights. 
Jones v. Department of Human Resources, 300 


N.C. 687, 268 S.E.2d 500 (1980). 


Duty of State Agencies to Describe “‘Spe- 


_ cific Acts or Omissions” with Particularity. 
_—This section imposes an affirmative duty on 


State agencies to inform discharged employees, 
in writing, of the “specific acts or omissions” 


that were the reasons for the disciplinary ac- 


tion, and “specific acts or omissions” implies 
that these incidents should be described with 
sufficient particularity so that the discharged 
employee will know precisely what acts or 


omissions were the basis of his discharge. Em- 
ployment Security Comm’n v. Wells, 50 N.C. 


App. 389, 274 S.E.2d 256 (1981). 
The Employment Security Commission 
failed to give respondent proper notice of the 


For survey of 1980 administrative law, see 
59 N.C.L. Rev. 1040 (1981). 


| CASE NOTES 


reasons for his dismissal as an employee as re- 
quired by this section where the only informa- 
tion given respondent concerning the reasons 
for his dismissal was contained in the letter of 
dismissal, which stated that respondent vio- 
lated agency procedure in attempting to 
recruit migrant workers from Florida by phone 
and personal visit, respondent had forced 
workers to work for a designated crew leader 
even though the workers preferred not to work 
in a crew, and respondent violated agency pro- 
cedure by not reporting illegal aliens, since the 
letter did not describe any incidents with suffi- 
cient particularity so that respondent could 
know precisely what acts or omissions were the 
basis of his discharge. Employment Security 
Comm’n v. Wells, 50 N.C. App. 389, 274 S.E.2d 
256 (1981). 

Written Statement of Appeal Rights Re- 
quired. — Due process under the United 
States and North Carolina Constitutions re- 
quires that a permanent State employee who 
has been dismissed be provided with a state- 
ment in writing setting forth his rights of 
appeal before the 15- and 30-day time limits 
for notice of appeal provided in this section and 
§ 126-38 commence to run. Luck v. Employ- 
ment Security Comm’n, 50 N.C. App. 192, 272 
S.E.2d 607 (1980). 

Applied in North Carolina A & T Univ. v. 
Kimber, 49 N.C. App. 46, 270 S.E.2d 492 
(1980), 

Stated in Dyer v. Bradshaw, 54 N.C. App. 
136, 282 S.E.2d 548 (1981); Burwell v. Griffin, 
67 N.C. App. 198, 312 S.E.2d 917 (1984). 

Cited in Employment Sec. Comm’n vy. 
Lachman, 305 N.C. 492, 290 S.E.2d 616 (1982). 
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§ 126-36 


Legal Periodicals. — For article discussing 
evidentiary standards in employment discrimi- 
nation suits in light of Department of Cor. v. 


§ 126-36. Appeal of unlawful State employment practice. | 
| 


CASE 


The ultimate purpose of this section, 
§ 143-422.2, and Title VII (42 U.S.C. 2000e 
et seq.) is the same; that is, the elimination of 
discriminatory practices in employment. North 
Carolina Dep’t of Cor. v. Gibson, 308 N.C. 131, 
301 S.E.2d 78 (1983). 

North Carolina Supreme Court looks to 
federal decisions for guidance in establish- 
ing evidentiary standards and principles of 
law to be applied in discrimination cases. 
North Carolina Dep’t of Cor. v. Gibson, 308 
N.C. 131, 301 S.E.2d 78 (1983). 

For case discussing standards applicable to 
Title VII cases (42 U.S.C. 2000e et seq.) as pro- 
mulgated by United States Supreme Court and 
adopted by North Carolina Supreme Court (in- 
sofar as they do not conflict with State statute 
and case law), see North Carolina Dep’t of Cor. 
v. Gibson, 308 N.C. 131, 301 S.E.2d 78 (1983). 

Prima facie case raises an inference of 
discrimination only because the court pre- 
sumes such acts, if otherwise unexplained, are 
more likely than not based on the consider- 
ation of impermissible factors. Establishment 
of the prima facie case in effect creates a pre- 
sumption that the employer unlawfully dis- 
criminated against the employee. North Caro- 
lina Dep’t of Cor. v. Gibson, 58 N.C. App. 241, 
293 S.E.2d 664 (1982), rev’d on other grounds, 
308 N.C. 131, 301 S.E.2d 78 (1983). 

Burden of establishing a prima facie 
case of disparate treatment is not onerous. 
North Carolina Dep’t of Cor. v. Gibson, 58 N.C. 
App. 241, 293 S.E.2d 664 (1982), rev’d on other 
grounds, 308 N.C. 131, 301 S.E.2d 78 (1983). 

Employer Has Burden of Production 
When Prima Facie Case Made. — The bur- 
den that shifts to the employer is one of produc- 
tion, not persuasion. To rebut the presumption 
raised by plaintiff's prima facie case, the em- 
ployer’s evidence must raise a genuine issue of 
fact as to whether it discriminated against 
plaintiff. To accomplish this, the employer 
must clearly set forth, through the introduc- 
tion of admissible evidence, the reason for 
plaintiffs rejection. The explanation provided 
must be legally sufficient to justify a judgment 
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NOTES | 


§ 126-36 


Gibson, 308 N.C. 131, 301 S.E.2d 78 (1983), see 
6 Campbell L. Rev. 163 (1984). | 


for the employer. North Carolina Dep’t of Cor. 
vy. Gibson, 58 N.C. App. 241, 293 S.E.2d 664. 
(1982), rev'd on other grounds, 308 N.C. 131, 
301 S.E.2d 78 (1983). 

Burden and Order of Proof in Racial Dis-' 
crimination Case. — In racial discrimination 
cases, the burdens and orders of presentation of. 
proof are as follows: First, the employee carries. 
the initial burden of establishing, by a prepon-. 
derance of the evidence, a prima facie case of. 
racial discrimination; second, if the employee’ 
makes out a prima facie case, the burden then, 
must shift to the employer to articulate some 
legitimate, nondiscriminatory reason for the, 
employee’s rejection; and third, if the employer 
meets its burden, the employee is given the} 
opportunity to prove that the employer’s stated ' 
reasons for termination were in fact a pretext 
for racial discrimination. North Carolina Dep’t | 
of Cor. v. Gibson, 58 N.C. App. 241, 293 S.E.2d | 
664 (1982), rev'd on other grounds, 308 N.C. 
131, 301 S.E.2d 78 (1983); Area Mental Health — 
v. Speed, 69 N.C. App. 247, 317 S.E.2d 22 cert. 
denied, 312 N.C. 81, 321 S.E.2d 893 (1984). 

Use of Evidentiary Standards under Ti- 
tle VII of Civil Rights Act. — Given the simi- 
larity of the language of § 143-422.2 and Title 
VII of the Civil Rights Act of 1964 and the | 
underlying policy of these statutes, it is appro- | 
priate for the Commission to use Title VII evi- 
dentiary standards in an employment discrimi- 
nation case. North Carolina Dep’t of Cor. v. | 
Gibson, 58 N.C. App. 241, 293 S.E.2d 664 | 
(1982), rev'd on other grounds, 308 N.C. 131, | 
301 S.E.2d 78 (1983). i 

Showing That Termination Is Pretext for | 
Discrimination. — Plaintiff may succeed in | 
showing that reasons for termination were a 
pretext for discrimination either directly by . 
persuading the court that a discriminatory rea- 
son more likely motivated the employer or in- . 
directly by showing that the employer’s prof- | 
fered explanation is unworthy of credence. | 
North Carolina Dep’t of Cor. v. Gibson, 58 N.C. | 
App. 241, 293 S.E.2d 664 (1982), rev’d on other | 
grounds, 308 N.C. 131, 301 S.E.2d 78 (1983). 


| 
y 
h 
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| 
-§ 126-37 STATE PERSONNEL SYSTEM § 126-37 


'§ 126-37. Personnel Director to investigate, hear and rec- 
3 ommend settlement; Personnel Commission to 
/ jerdct hear or review findings and make binding deci- 
| sion. 


The State Personnel Director or any other person or persons designated by 
_the Commission shall investigate the disciplinary action or alleged discrimi- 
nation which is appealed to the Commission. Appeals involving disciplinary 
_action or alleged discrimination shall be conducted in the Office of Adminis- 
trative Hearings as provided in Article 3 of Chapter 150B of the General 
Statutes. The State Personnel Commission shall make a final decision in 
_ these cases as provided in G.S. 150B-36. The State Personnel Commission is 
‘hereby authorized to reinstate any employee to the position from which he has 
_ been removed, to order the employment, promotion, transfer, or salary adjust- 
ment of any individual to whom it has been wrongfully denied or to direct 
_ other suitable action to correct the abuse which may include the requirement 
of payment for any loss of salary which has resulted from the improperly 
discriminatory action of the appointing authority. The decisions of the State 
Personnel Commission shall be binding in appeals of local employees subject 
_ to this Chapter if the Commission finds that the employee has been subjected 
_ to discrimination prohibited by Article 6 of this Chapter or in any case where 
_a binding decision is required by applicable federal standards. However, in all 
_ other local employee appeals, the decisions of the State Personnel Commission 
shall be advisory to the local appointing authority. An action brought in 
superior court by an employee who is dissatisfied with an advisory decision of 
_ the State Personnel Commission or with the action taken by the local appoint- 
ing authority pursuant to the decision shall be heard upon the record and not 
, as a trial de novo. (1975, c. 667, s. 10; 1981, c. 680, s. 1; 1985, c. 746, s. 15.) 


| 
| 


Editor’s Note. — Section 19 of Session Laws 


1985, c. 746, provides that the act shall not 
affect contested cases commenced before Jan. 


1, 1986. Section 19 of Session Laws 1985, c. 


746, also provides that the act shall expire Jan. 
1, 1992, and shall not be effective on or after 
that date. 


Session Laws 1985, c. 746, s. 12, contains a 


 severability clause. 


Effect of Amendments. The 1981 


amendment added the last sentence. 


Session Laws 1981, c. 680, s. 2, provides: 
“This act is effective upon ratification and 
applies to actions commenced on or after that 
date [June 25, 1981].” 

The 1985 amendment, effective Jan. 1, 1986, 
substituted the present second and third sen- 
tences for the former second, third, fourth and 
fifth sentences, which provided for the hearing 
of cases, etc., by the State Personnel Commis- 
sion or the State Personnel Director. 

Legal Periodicals. — For survey of 1979 
administrative law, see 58 N.C.L. Rev. 1185 
(1980). 


CASE NOTES 
Jurisdiction Where Appellant Not  § 126-35 and this section, but may also arise 
Employed Five Continuous Years. — The under § 126-34. Poret v. State Personnel 


State Personnel Commission had jurisdiction 
to hear Employment Security Commission em- 
ployee’s appeal from a dismissal even though 
she had not been employed continuously for 
five years. Employment Sec. Comm’n v. 
Lachman, 305 N.C. 492, 290 S.E.2d 616 (1982). 

Jurisdiction of State Personnel Commis- 


sion May Also Arise under § 126-34. — The 


jurisdiction of the State Personnel Commission 
is not limited to those cases described in 


Comm’n, — N.C. App. —, 328 S.E.2d 880 
(1985). 

No Restoration without, etc. — In accord 
with original. See Brooks v. Best, 45 N.C. App. 
540, 263 S.E.2d 362 (1980). 

Pursuant to this section, the State Personnel 
Commission may reinstate a state employee to 
the position from which he has been removed. 
The implication in this section, however, is 
that the Commission can only act to correct an 
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§ 126-38 


abuse or where there is a wrongful denial. 
North Carolina A & T Univ. v. Kimber, 49 
N.C. App. 46, 270 S.E.2d 492 (1980). 
Discretion of Personnel Commission to 
Award Back Pay and Benefits. — Where a 
permanent State employee is dismissed for per- 
formance of duty reasons, without sufficient 
warnings as required by § 126-35, upon rein- 


1985 CUMULATIVE SUPPLEMENT 


stating the employee the decision whether or 


not to award back pay and benefits is within, 
the sound discretion of the Personnel Commis- 
sion. Jones v. Department of Human Re- 
sources, 300 N.C. 687, 268 S.E.2d 500 (1980), 

Applied in Area Mental Health v. Speed, 4 


N.C. App. 247, 317 S.E.2d 22 (1984). | 


§ 126-39. 


’ 
a 
j 


§ 126-38. Time limit for appeals. 


CASE NOTES 


Written Statement of Appeal Rights Re- 
quired. — Due process under the United 
States and North Carolina Constitutions re- 
quires that a permanent State employee who 
has been dismissed be provided with a state- 
ment in writing setting forth his rights of 
appeal before the 15- and 30-day time limits 
for notice of appeal provided in § 126-35 and 
this section commence to run. Luck v. Employ- 
ment Security Comm’n, 50 N.C. App. 192, 272 
S.E.2d 607 (1980). 


Letter of Grievance. — Under the Admin- 


istrative Procedure Act, all that is required in 
a letter of grievance is that there be a plain’ 
statement of the circumstances allegedly con-, 
stituting an unlawful failure to offer employ- 
ment, so that respondent may be put upon its 
defense. North Carolina Dep’t of Cor. v. Hill, — 
N.C. —, 329 S.E.2d 377 (1985). 


§ 126-39. State employee defined. 


For the purposes of this Article, except for positions subject to competitive 
service and except for appeals brought under G.S. 126-16 and 126-25, the’ 
terms “permanent State employee,” “permanent employee,” “State employee”’ 
or “former State employee” as used in this Article shall mean a person 

(1) in a grade 60 or lower position who has not been continuously 
employed by the State of North Carolina for the immediate 12 pre- 
ceding months; | 

(2) in a grade 61 to grade 65 position who has not been continuously’ 
employed by the State of North Carolina for the immediate 36 pre-. 
ceding months; i 

(3) in a grade 66 to grade 70 position who has not been continuously | 
employed by the State of North Carolina for the immediate 48 pre-. 
ceding months; or ) 

(4) in a grade 71 or higher position who has not been continuously » 
employed by the State of North Carolina for the immediate 60 pre- 
ceding months | 

at the time of the act, grievance, or employment practice complained of. (1977, 
c. 866, s. 15; 1985, c. 617, s. 4.) ; | 


amendment, effective July 5, 1985, substituted | 
subdivisions (1) through (4) for the language 
“who has been continuously employed by the. 
State of North Carolina for five years.” 


Editor’s Note. — Session Laws 1985, c. 617, 
s. 6 provides that except as otherwise provided 
in the act, application of the act shall be pro- 
spective only. 


Effect of Amendments. — The 1985 


CASE NOTES 


Quoted in Employment Security Comm’n v. 
Lachman, 52 N.C. App. 368, 278 S.E.2d 307 
(1981); Dyer v. Bradshaw, 54 N.C. App. 136, 
282 S.E.2d 548 (1981). 


Cited in Employment Sec. Comm’n vy. 
Lachman, 305 N.C. 492, 290 S.E.2d 616 (1982). 
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_ 1985, c. 746, provides that the act shall not 
_ affect contested cases commenced before Jan. 
1, 1986. Section 19 of Session Laws 1985, c. 


§ 126-40 STATE PERSONNEL SYSTEM § 126-43 


§ 126-40: Repealed by Session Laws 1985, c. 746, s. 16, effective January 1, 


1986. 


Editor’s Note. — Section 19 of Session Laws The repealed section was derived from Ses- 
sion Laws 1983, c. 516, s. 1. 
Session Laws 1985, c. 746, s. 12, contains a 


746, also provides that the act shall expire Jan. severability clause. 


1, 1992, and shall not be effective on or after 


that date. 


§ 126-41. Attorney and witness fees. 


The decision of the Commission assessing or refusing to assess reasonable 
witness fees or a reasonable attorney’s fee as provided in G.S. 126-4(11) is a 


_ final agency decision appealable under Article 4 of Chapter 150A of the Gen- 


eral Statutes. In addition to the grounds set out in G.S. 150A-51, the review- 


_ Ing court may reverse or modify the decision of the Commission if the decision 


_is unreasonable or the award is inadequate. The reviewing court shall award 
court costs and a reasonable attorney’s fee for representation in connection 
_with the appeal to an employee who obtains a reversal or modification of the 


Commission’s decision in an appeal under this section. (1985, c. 717.) 


Editor’s Note. — Session Laws 1985, c. 717, 
s. 2 makes this section effective October 1, 


1985. 


-§ 126-42: Reserved for future codification purposes. 


ARTICLE 9. 


The Administrative Procedure Act and Modifications. 


—~§ 126-43. The Administrative Procedure Act. 


The provisions of Article 3 of Chapter 150B of the General Statutes shall 


apply to all hearings required by this Chapter, except as otherwise provided in 


this Article. A contested case under this Chapter shall be commenced as 


provided in Article 3 of Chapter 150B of the General Statutes within the time 
limits set out in this Chapter. (1975, c. 667, s. 11; 1985, c. 746, s. 17.) 


_ 1985, c. 746, provides that the act shall not 
affect contested cases commenced before Jan. 


Session Laws 1985, c. 746, s. 12, contains a 
severability clause. 

Effect of Amendments. The 1985 
amendment, effective Jan. 1, 1986, rewrote 
this section. 


Editor’s Note. — Section 19 of Session Laws 


1, 1986. Section 19 of Session Laws 1985, c. 
746, also provides that the act shall expire Jan. 


' 1, 1992, and shall not be effective on or after 
that date. 


CASE NOTES 


Letter of Grievance. — Under the Admin- 
istrative Procedure Act, all that is required in 


a letter of grievance is that there be a plain 


statement of the circumstances allegedly con- 


_ stituting an unlawful failure to offer employ- 


ment, so that respondent may be put upon its 


defense. North Carolina Dep’t of Cor. v. Hill, — 
N.C. —, 329 S.E.2d 377 (1985). 

Cited in Yow v. Alexander County Dep’t of 
Social Servs., 70 N.C. App. 174, 319 S.E.2d 626 
(1984). 
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§ 126-64 1985 CUMULATIVE SUPPLEMENT § 126-75) 


ARTICLE 11. 


ek 
Governor’s Commission on Governmental Productivity. 


§§ 126-64 to 126-73: Repealed by Session Laws 1985, c. 479, s. 153(a), 


effective July 1, 1985. | 


Editor’s Note. — Session Laws 1985, c. 791, Repealed § 126-64 was amended by Session 


s. 50(a) provides that notwithstanding the pro- Laws 1981 (Reg. Sess., 1982), c. 1191, s. 39;' 
visions of Session Laws 1985, c. 479, s. 153, 1983, c. 871, s. 1; 1983, c. 913, s. 22; 1983 (Reg.| 
which is effective July 1, 1985, persons entitled Sess., 1984), c. 995, s. 19). Repealed 8§ 126-65, 
to receive payments under the Incentive Pay 126-66 were amended by Session Laws 1983, c._ 
Program as of June 30, 1985, shall receive 871, s. 1; 1983 (Reg. Sess., 1984), c. 995, s. 19). 
those payments, and that funds for those pay- Repealed § 126-67 was amended by Session 
ments shall be drawn from the employing Laws 1983, c. 717, s. 43; c. 871, s. 1; 1983, (Reg. 
agencies’ or officers’ principal departments’ Sess., 1984), c. 995, s. 19. Repealed § 126-68 
ending balance for the 1984-85 fiscal year. was amended by Session laws 1983, c. 871, s. 1; 
Session Laws 1985, c. 479, s. 1.1 provides 1983 (Reg. Sess., 1984), c. 995, s. 19. 
that the act shall be known as “The Current Session Laws 1985, c. 479, s. 230 is a sever- 
Operations Appropriations Act of 1985.” ability clause. 


ARTICLE 12. 


Work Options Program for State Employees. 


§ 126-74. Work Options Program established. 


There is established a Work Options Program for State employees in the. 
Division of State Personnel to be administered by the State Personnel Com-. 
mission. The State Personnel Director shall assign an employee within the’ 
Division of State Personnel, to be known as the State Work Options Coordina- 
tor, to direct the Work Options Program as established in this Article. (1981, [ 
c. 9s st.) 


f 


Editor’s Note. — Session Laws 1981, c. 917, coverage under the Teachers’ and State Em- | 
s. 2, provides: “Nothing herein contained shall _ployees’ Retirement System and health bene- - 
be construed to obligate the General Assembly fits program in Articles 1 and 3 of Chapter 135 
to appropriate any additional funds, nor permit except as otherwise provided for therein.” 


§ 126-75. Work options for State employees. 


(a) The following work options allowed State employees are to be included 

in the program administered under this Article: 

(1) Flexible work hours as established by the State Personnel Commis- } 
sion; 

(2) Job sharing as permitted by the State Personnel Commission; 

(3) pee ene part-time positions as established under the State Person- | 

nel Act. | | 

(b) The State Personnel Commission shall examine the present options | 

listed in subsection (a) of this section available to State employees and other | 

options the State Personnel Commission may make available for a compre- | 

hensive program of work options for State employees. The State Personnel 

Commission shall, with the concurrence of the agency, determine the need for | 

additional permanent part-time positions within State Government and how | 

increased use of these positions could benefit employee morale and productiv- | 
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| § 126-76 STATE PERSONNEL SYSTEM § 126-79 


ity as well as increase the use of the available labor force. None of the provi- 
sions of this Article shall be administered to reduce the total number of hours 
per day a State office normally is open to serve the public. (1981, c. 917, s. 1.) 


_§ 126-76. Promoting Work Options Program. 


__ The State Personnel Commission shall develop a program to expand the use 
_of work options. This program shall include training sessions for agency per- 
sonnel to instruct them in the use of work options available to State em- 
ployees. The State Personnel Commission shall also provide technical assis- 
tance to agency personnel in developing a Work Options Program for each 
agency or expanding existing programs in each agency. The Work Options 
Coordinator shall also identify personnel positions within the State Personnel 
‘System which can effectively be structured in job sharing or permanent part- 
time employment positions. (1981, c. 917, s. 1.) 


§ 126-77. Authority of agencies to participate. 


__ The State Personnel Commission shall request from each agency assistance 
in formulating the Work Options Program. Any division, department, agency, 
instrumentality or authority shall participate in the program of work options 
_as established in this Article. (1981, c. 917, s. 1.) 


§ 126-78. Administration. 


The State Personnel Commission and any State division, department, 
agency, instrumentality or authority participating in the State Work Options 
Program shall promulgate rules necessary for the administration of the pro- 
gram pursuant to Chapter 150A, “The Administrative Procedures Act”. (1981, 
1-917, s..1.) 


Editor’s Note. — Chapter 150A, referred to 1985, c. 746, s. 1, effective January 1, 1986, 
in this section, was rewritten by Session Laws and has been recodified as Chapter 150B. 


§ 126-79. Report required. 


The State Personnel Commission shall require a biennial report of each 
State division, department, agency, instrumentality or authority on the status 
of the Work Options Program. The State Personnel Commission shall in turn 
_make a biennial report to the General Assembly on the status of the Work 
Options Program, including any increase in the use of job sharing, flexible 
work hours and any other approved work option for State employees. (1981, c. 
HOLT, s.1:) 
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Chapter 127A. 


Militia. 
Article 1. Sec. P Poe rtial 
127A-56. ers of courts-martial. 
Classification of Militia. oe 
oak Article 5. 

127A-7. Composition of unorganized militia. State Defense Militia. 
. 127A-80. Authority to organize and maintain 
praclec: State defense’ Smita Bean arine 
National Guard. Carolina. | 


127A-40. Pensions for the members of the 127A-81. State defense militia cadre. 


North Carolina national guard. Article 15. 
127A-50. Summary courts-martial. 4 : 
127A-51. Nonjudicial punishment. North Carolina National Guard 


127A-52. Jurisdiction of courts-martial. Tuition Bere: nce Act 
127A-53. Manual for Courts-Martial. f 
127A-55. Forms for courts-martial procedure. 127A-193. Benefit. 


ARTICLE 1. 
Classification of Militia. 


§ 127A-7. Composition of unorganized militia. | 
| 


The unorganized militia shall consist of all other able-bodied citizens of the, 
State and of the United States and such other able-bodied persons who have or. 
shall declare their intention to become citizens of the United States, who shall 
be at least 17 years of age, except those who have been convicted of a felony or | 
discharged from any component of the military under other than honorable | 
conditions. (1917, c. 200, s. 4; C.S., s. 6794; 1949, c. 1130, s. 1; 1963, c. 1016, s. | 
2; 1975, c. 604, s. 2; 1983, c. 314, s. 1.) ) 


Effect of Amendments. — The 1983 who have been convicted” for “and, except as | 
amendment, effective May 16, 1983, substi- otherwise provided by law, under 64 years of 
tuted the language beginning “except those age” at the end of-the section. 


ARTICLE 38. 
National Guard. 


§ 127A-40. Pensions for the members of the North Carolina. 
national guard. | 


(f) The Secretary of Crime Control and Public Safety shall determine the 
eligibility of guard members for the benefits herein provided and shall certify | 
those eligible to the State Treasurer. In addition, the Department of Crime 
Control and Public Safety shall, on and after J uly 1, 1983, provide the Depart- | 
ment of State Treasurer with an annual census population, by age and the | 
number of years of creditable service, for all former members of the National | 
Guard in receipt of a pension as well as for all active members of the National | 
Guard who are not in receipt of a pension and who have seven and more years | 
of creditable service. The Department of Crime Control and Public Safety 
shall also provide the State Treasurer a census population of all former mem- 
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bers of the National Guard who are not in receipt of a pension and who have 
15 and more years of creditable service. The Department of State Treasurer 
shall make pension payments to those persons certified from the North Caro- 
lina National Guard Pension Fund, which shall include general fund appro- 


riations made to and transferred from the Department of Crime Control and 


_ Public Safety. The Department of State Treasurer shall have performed an 


annual actuarial valuation of the fund and shall have the financial responsi- 
bility for maintaining the fund on a generally accepted actuarial basis. The 


Department of Crime Control and Public Safety shall provide the Department 


of State Treasurer with whatever assistance is required by the State Trea- 
surer in carrying out his financial responsibilities. 

(h) If, for any reason, the North Carolina National Guard Pension Fund 
shall be insufficient to pay in full any pension benefits, or other charges, then 
all benefits or payments shall be reduced pro rata, for as long as the deficiency 
in amount exists. No claim shall accrue with respect to any amount by which 
a pension or benefit payment shall have been reduced. 

(i) Pensions for members of the North Carolina National Guard shall be 
subject to future legislative change or revision. (1973, c. 625, s. 1; c. 1241, ss. 
m3: 1975, c. 604, s. 2; 1977, c. 70, s. 2; 1979, c. 870; 1983, c. 761, ss: 250, 251.) 


Only Part of Section Set Out. — As the 
rest of the section was not affected by the 
amendment, it is not set out. 

Editor’s Note. — Session Laws 1983, c. 761, 
s. 259, is a severability clause. 

Effect of Amendments. — 


The 1983 amendment, effective July 15, 
1983, deleted the former second sentence of 
subsection (f), relating to payments by the De- 
partment of State Treasurer to those persons 
certified, added the present second and subse- 
quent sentences of subsection (f), and added 
subsections (h) and (i). 


OPINIONS OF ATTORNEY GENERAL 


Prerequisites to Receipt of Pension. — A 
member of the North Carolina National Guard 
may receive the pension authorized by this sec- 
tion only after he meets the statutory age and 
length of service requirements and separates 


from the Guard with an honorable discharge. 
See opinion of Attorney General to Mr. Robert 
A. Melott, Deputy Secretary, Department of 
Crime Control and Public Safety, 52 N.C.A.G. 
118 (1983). 


§ 127A-50. Summary courts-martial. 


In the national guard, not in the service of the United States, summary 
courts-martial may be appointed by the commander of any company, battery, 
detachment, squadron, or any other federally recognized unit, either army or 
air. Such court shall consist of one officer, who shall have the power to admin- 
ister oaths and try enlisted personnel of each respective command for 
breaches of discipline and violations of laws governing such organizations. 
Such courts shall also have the power to impose fines not exceeding twenty- 
five dollars ($25.00) for any single offense, may sentence to forfeiture of pay 
and allowances, or may sentence enlisted personnel to reduction in rank; but 
in the case of noncommissioned officers above the fourth enlisted grade, may 
not adjudge reduction except to the next inferior grade. There shall be no 
right to demand trial by special court-martial. (1917, c. 200, s. 58; CU etaee 
6828; 1957, c. 136, s. 9; 1963, c. 1018, s. 4; 1975, c. 604, s. 2; 1983, c. 315, s. 1.) 


Session Laws 1983, ch. 315, s. 3, is a sever- 
ability clause. 

Effect of Amendments. — The 1983 
amendment, effective May 16, 1983, added the 
last sentence. 
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Editor’s Note. — Session Laws 1983, c. 315, 
s. 4, provides that the act is effective upon rati- 
fication and applies to all military offenses 
committed after that date. The act was ratified 
May 16, 1983. 
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§ 127A-51. Nonjudicial punishment. 
Any commander of the national guard, not in the service of the United _ 
States, may, in addition to or in lieu of admonition or reprimand, impose 
nonjudicial punishment in like manner and to the extent prescribed by Article i 
15 of the Uniform Code of Military Justice, Manual for Courts-Martial, | 
United States, as shall be currently in use by the armed forces of the United - 
States except that there shall be no right to demand trial by special court- | 
martial. (1957, c. 136, s. 10; 1975, c. 604, s. 2; 1983, c. 315, s. 2; c. 316, s. 1.) | 
i 

Editor’s Note. — Session Laws 1983, c. 315, “except that there shall be no right to demand i 

s. 4, provides that the act is effective upon rati- _ trial by special court-martial” at the end of the 
fication and applies to all military offenses section. | 


committed after that date. The act was ratified The second 1983 amendment, effective May i 
May 16, 1983. ; 16, 1983, substituted “as shall be currently in 
Session Laws 1983, c. 315, s. 3, is a severabil- use by the armed forces of the United States” _ 


ity clause. for “1951, as amended from time to time” near — 
Effect of Amendments. — The first 1983 the énd oF thetaectn | 


amendment, effective May 16, 1983, added 


§ 127A-52. Jurisdiction of courts-martial. 


The jurisdiction of courts-martial of the national guard, not in the service of 
the United States, except as to punishments, shall be as prescribed by the 
Manual for Courts-Martial, United States, as shall be currently in use by the | 
armed forces of the United States. Such courts-martial shall have jurisdiction | 
to try accused persons for offenses committed while serving without the State | 
and while going to and returning from such service without the State in like - 
manner and to the same extent as while serving within the State. (1957;, cm 
136, s. 10; 1975, c. 604, s. 2; 1983, c. 316, s. 2.) 


Effect of Amendments. — The 1983 armed forces of the United States” for “1951, as _ 
amendment, effective May 16, 1983, substi- amended from time to time” at the end of the | 
tuted “as shall be currently in use by the first sentence. 


§ 127A-53. Manual for Courts-Martial. 


Trials and proceedings by all courts and boards shall be in accordance with 
the plans and procedures laid down in the Manual for Courts-Martial, United 
States, as shall be currently in use by the armed forces of the United States, 
except as modified by this Chapter. (1917, c. 200, s. 64; C.S., s. 6831; 1957, c. 
136, s. 14; 1975, c. 604, s. 2: 1983, c. 316, s. 3.) | 


Effect of Amendments. — The 1983 modified by this Chapter” for “1951, ‘ast 


amendment, effective May 16, 1983, substi- amended from time to time” at the end of the _ 
tuted “as shall be currently in use by the — section. 


armed forces of the United States, except as 


§ 127A-55. Forms for courts-martial procedure. 


In the national guard, not in the service of the United States, forms for 
courts-martial procedure shall be substantially as those set forth in the 
Appendices, Manual for Courts-Martial, United States, as shall be currently 
in use by the armed forces of the United States. (1957, c. 136, s. 13; 1975, ¢. 
604, s. 2; 1983, c. 316, s. 4.) 
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Effect of Amendments. — The 1983 armed forces of the United States” for “1951, as 
_ amendment, effective May 16, 1983, substi- amended” at the end of the section. 
tuted “as shall be currently in use by the 


| § 127A-56. Powers of courts-martial. 


_ In the national guard, not in the service of the United States, presidents of 

_ courts-martial and summary court officers shall have power to issue warrants 

_to arrest accused persons and to bring them before the court for trial when- 

- ever such persons shall have disobeyed an order in writing from the convening 

_ authority to appear before such court, a copy of the charge or charges having 

been delivered to the accused with such order, and to issue commitments in 

_ carrying out sentences of confinement, and to issue subpoenas and subpoenas 

duces tecum, and to enforce by attachment attendance of witnesses and the 

_ production of books, papers, records and other articles subject to a subpoena 

duces tecum, and to sentence for a refusal to be sworn or to answer as provided 

_ in actions before civil courts. He shall also have power to punish for contempt 
occurring in the presence of the court. | 

In addition to the power to issue warrants set forth in the first paragraph of 

_ this section, the arrest and confinement of persons subject to this Chapter may 

_ be accomplished by the means and under the procedures set forth in Articles 9 

and 10 of the Uniform Code of Military Justice, Manual for Courts-Martial, 

United States, as shall be currently in use by the armed forces of the United 

| States. (1917, c. 200, s. 60; C. S., s. 6830; 1957, c. 136, s. 12; 1975, c. 604, s. 2; 

1983, c. 316, s. 5.) | 


Effect of Amendments. — The 1983 armed forces of the United States” for “1951, as 
| amendment, effective May 16, 1983, substi- amended from time to time” at the end of the 
' tuted “as shall be currently in use by the _ second paragraph. 


ARTICLE 5. 
State Defense Muilitia. 


_§ 127A-80. Authority to organize and maintain State de- 
fense militia of North Carolina. 


_ (b) Such military force shall be designated as the “North Carolina State 
_ Defense Militia” and shall be composed of personnel of the unorganized mili- 
_ tia as may volunteer for service therein or be drafted as provided by law. To be 
eligible for service in an enlisted status, a person must be at least 17 years of 
age. To be eligible for service as an officer, a person must be at least 18 years 
_ of age. The force and its personnel shall be additional to and distinct from the 
national guard organized under existing law. A person may not become a 
_ member of the defense militia established under this section, if a member of a 
_ reserve component of the armed forces. 

(h) All payments are to be made by the Secretary of the Department of 
Crime Control and Public Safety in accordance with State laws in semiannual 
installments on the first day of July and the first day of January of each year, 
but no payment shall be made unless all assemblies and duties required by 
law are duly performed by all organizations named. 

(194 1\-c,.43:-1943..c, 166; 1945, 'c. 209,s. 1; c. 835; 1957, c.. 108331963; .c- 
1016, s. 1; 1975, c: 604, s. 2; 1977, c. 70, s. 2; c. 553; 1983, c. 314, ss. 2, 3.) 
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Only Part of Section Set Out. — As the 
rest of the section was not affected by the 
amendment, it is not set out. 

Effect of Amendments. — The 1983 
amendment, effective May 16, 1983, deleted 
“and under 50 years of age, or under 64 years 


1985 CUMULATIVE SUPPLEMENT 


of age and a former member of the armed 
forces of the United States” at the end of the 
second sentence of subsection (b), deleted “and 
under 64” at the end of the third sentence of 
subsection (b), and substituted “assemblies” for 
“drills” in subsection (h). 


§ 127A-81. State defense militia cadre. 


(b) The cadre shall be designated the “North Carolina State Defense Militia ! 
Cadre” and shall be composed of a force of officers and enlisted personnel — 


raised by appointment of the Governor, or otherwise, as may be 


provided by 


§ 127A-193 


a 


h 


lf 


\_ 


1] 


law. The Secretary of the Department of Crime Control and Public Safety may © 
reimburse cadre members for expenses actually incurred, not to exceed the — 


amount appropriated and authorized for such purposes by the General Assem- | 


y. : 
(1963, c. 1016, s. 1; 1975, c. 604, s. 2; 1977, c. 70, s. 2; 1983, ¢, 314s. 4m 


Only Part of Section Set Out. — As the 
rest of the section was not affected by the 
amendment, it is not set out. 


amendment, effective May 16, 1983, deleted 
the second sentence of subsection (b), which 
read “Personnel of the cadre shall serve with- 


Effect of Amendments. — The 1983 out pay.” 
ARTICLE 15. 
North Carolina National Guard Tuition Assistance Act of 
LOLS; 


§ 127A-193. Benefit. 


The benefit provided under this Article shall consist of a monetary educa- 


tional assistance grant not to exceed five hundred 


dollars ($500.00) per aca- 


demic year to qualifying members of the North Carolina national guard. Ben- 
efits shall be payable for a period of one academic year at a time, renewable at 
the option of the Secretary for a maximum of two thousand dollars ($2,000). 


(LOTS; <c1 907, 8: 15:11977, 
100.) 


Editor’s Note. — Session Laws 1983 (Reg. 
Sess., 1984), c. 1034, s. 256 is a severability 
clause. 

Effect of Amendments. — The 1983 (Reg. 
Sess., 1984) amendment, effective J uly 1, 1984, 


c. 228, s. 2; 1983 (Reg. Sess., 1984), c. 1034, ss. 99, 


substituted “monetary educational assistance 
grant” for “monetary tuition assistance grant” 
and “maximum of two thousand dollars 
($2,000)” for “maximum of four academic 
years.” 


268 


| 


: 
; 
i 


{ 
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| 


Chapter 127B. 
Military Affairs. 


Article 1. Sec. 
Military Property Sales 127B-8, 127B-9. [Reserved. ] 
Facilities. Articles?) 


B Sec. ALG rac ‘ re 
| 127B-1. Military property sales facility de- Discrimination Against Military 
fad: Personnel. 
| 127B-2. Military property defined. 127B-10. Purpose. 
127B-3. License. 127B-11. Private discrimination prohibited. 
' 127B-4. Local governing authorities to grant 127B-12. Public discrimination prohibited. 
and control license; bond. 127B-13. Refusing entrance prohibited. 
127B-5. Perjury; punishment. 127B-14. Employer discrimination prohibited. 
127B-6. Records to be kept. (OT Rea Penalties 


127B-7. Penalties. 


ARTICLE 1. 


Military Property Sales Facilities. 


 § 127B-1. Military property sales facility defined. 


i 


Any person, partnership, association or corporation who engages in the 
business of selling, consigning, purchasing, transferring or in any way acquir- 
- ing military property for resale, is a “military property sales facility”. Specifi- 
cally excluded are facilities operated by the United States Government, the 
State of North Carolina or any of its agencies and persons, partnerships, 
associations or corporations selling or purchasing military property pursuant 
to a contract with the United States Government, the State of North Carolina 
or any of its agencies. (1985, c. 522, s. 1.) 


Editor’s Note. — Session Laws 1985, c. 522, Section 2 of Session Laws 1985, c. 522, pro- 
s. 3 makes this Chapter effective October 1, vides that all local laws governing military 
1985. property businesses in counties or towns which 

are inconsistent with the act are repealed. 


§ 127B-2. Military property defined. 


“Military property” means property originally manufactured for the United 
States or State of North Carolina which is a type and kind issued for use in, or 
furnished and intended for, the military service of the United States or the 
militia of the State of North Carolina. (1985, c. 522, s. 1.) 


§ 127B-3. License. 


No person, partnership, association or corporation shall engage in the busi- 
ness of selling military property or purchasing military property for resale 
without first having obtained a license to do so from the local governing body 
of the city, town, or county in which it is located and by paying the county, 
State, and municipal tax required by law, and otherwise complying with the 
requirements made in this and succeeding sections. The license shall be 
posted in a prominent place, easily visible to the public, on the designated 

premises. (1985, c. 522, s. 1.) 
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§ 127B-4. Local governing authorities to grant and control 
license; bond. | 
(a) The governing body of any city, town, or county in this State may grant | 


. . . . } 
to such person, partnership, association or corporation as who shall produce 
satisfactory evidence of good character, a license authorizing such person, 


partnership, association or corporation to carry on the business of a military | 


property sales facility. The license shall designate the building in which the | 


person, partnership, association or corporation shall carry on the business, 


and no person, partnership, association or corporation shall carry on the busi- | 
ness of a military property sales facility without being duly licensed, nor in | 


any other building than the one designated in the license. 


(b) Any person or the principal officers of any association or corporation or | 


all the partners of any partnership applying for a license shall furnish the 
governing body the following information: 


(1) Full name, and any other names used by the applicant during the 
preceding five years, or in the case of a partnership, association or 


corporation, the applicant shall list any partnership, association, or 
corporate names used during the preceding five years; 


(2) Current address, and all addresses used by the applicant during the | 


preceding five years; 
(3) Physical description; 
(4) Age; 
(5) Driver’s license number, if any, and state of issuance; 
(6) Recent color photograph; 
(7) Record of felony convictions; and 
(8) Record of other convictions during the preceding five years. 

(c) Every person, partnership, association or corporation so licensed to 
carry on the business of a military property sales facility shall, at the time of 
receiving a license, file with the governing body of the city, town, or county 
granting the license, a bond payable to the city, town, or county in the sum of 
one thousand dollars ($1,000), to be executed by the person licensed and by 
two responsible sureties, or a surety company licensed to do business in the 
State of North Carolina, to be approved of by the governing body. The bond 
shall be for the faithful performance of the requirements and obligations 
pertaining to the business licensed. The governing body, may revoke the li- 
cense and sue for forfeiture of the bond upon a breach of the licensee’s duties 
under the bond. Any person who may obtain a judgment against a military 
property sales facility and upon which judgment execution is returned unsat- 
isfied may maintain an action in his own name upon the bond of the military 
property sales facility, in any court having jurisdiction of the amount de- 
manded to satisfy the judgment. (1985 -cr5o22).6r7' } 


§ 127B-5. Perjury; punishment. 
Any person who shall willfully commit perjury in any application for a 


permit pursuant to this Article shal] be guilty of a misdemeanor. (198570 p22 
s. 1.) 
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§ 127B-6. Records to be kept. 


(a) Every military property sales facility owner shall keep a book in which 
shall be legibly written, at the time of each transaction involving the acquisi- 
| tion by any means of used or new military property by the military property 
' sales facility owner, his employee or agent, from any person, partnership, 
association or corporation, the following information: 

(1) An account and description of the used or new military property in- 
cluding if applicable, the manufacturer’s name, the model, the model 
number, the serial number of the property, and any engraved num- 
bers or initials found on the property. Property lacking any identi- 
fying mark or characteristic shall be marked by the military property 
sales facility owner in such a way as to allow clear identification of 
the property. 

(2) The amount of money paid; 

(3) The date of the transaction; and 

(4) The name and residence of the person selling, consigning or transfer- 
ring the used or new military property. 

(b) The military property sales facility owner, or his employee or agent 
shall require that the person selling the new or used military property, to 
_ present two forms of positive identification to him before the military property 
sales facility personnel may complete any transaction regarding the buying, 
| consigning or acquiring of new or used military property. The presentation of 
any one state or federal government issued identification containing a photo- 
graphic representation imprinted on it shall constitute compliance with the 
identification requirements of this paragraph. The military property sales 
facility owner or his employee or agent shall legibly record this identification 
information next to the person’s name and residence in the book required to 
be kept. Both the military property sales facility owner, his employee or agent 
and the seller, consignor or transferor of the military property shall sign the 
_ record entry. 
| (c) The book shall be a permanent record to be kept at all times on the 
| premises of the place of business of the military property sales facility and 
shall be made available, during regular business hours, to any law enforce- 
- ment officer who requests to inspect the book. A copy of the records required to 
be kept by this section shall be filed within 48 hours of the transaction in the 
office of the local law enforcement agency serving the city, town, or county 
_ which issued the license to the military. Mailing the required copy to the local 
law enforcement agency within 48 hours shall constitute compliance with this 
section. (1985, c. 522, s. 1.) 


§ 127B-7. Penalties. 


Any dealer who violates the provisions of this Article shall be guilty of a 
misdemeanor and upon conviction shall be fined not more than five hundred 
dollars ($500.00) or imprisoned for not more than six months, or both. In 
addition, any dealer convicted of violating this Article shall be ineligible for a 
dealer’s permit for a period of three years from the date of conviction. Each 
violation shall constitute a separate and distinct offense. (1985, c. 522, s. 1.) 


§§ 127B-8, 127B-9: Reserved for future codification purposes. 
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ARTICLE 2, 


Discrimination Against Military Personnel. 


§ 127B-10. Purpose. 


The General Assembly finds and declares that military personnel in Nort] 
Carolina vitally affect the general economy of this State and that it is in th 
public interest and public welfare to ensure that no discrimination agains 
military personnel is practiced by any business. (1985, c. 522, s. 1.) | 


§ 127B-11. Private discrimination prohibited. 


No person shall discriminate against any officer, warrant officer or enlistec 
person of the military or naval forces of the State or of the United States 
because of their membership therein. No member of these military forces 
shall be prejudiced or injured by any person, employer, officer or agent of any 
corporation, company or firm with respect to their employment, position or 
status or denied or disqualified for employment by virtue of their membership 
or service in the military forces of this State or of the United States. (1985, c. 
522, s. 1.) 


§ 127B-12. Public discrimination prohibited. 


No officer or employee of the State, or of any county, city and county, 
municipal corporation, school district, water district, or other district shall 
discriminate against any officer, warrant officer or enlisted person of the 
military or naval forces of the State or of the United States because of their 
membership therein. No member of the military forces shall be prejudiced or 


§ 127B-14. Employer discrimination prohibited. 


No employer or officer or agent of any corporation, company, or firm, or 
other person shall discharge any person from employment because of the 
performance of any emergency military duty by reason of being an officer, 
warrant officer or enlisted person of the military or naval forces of this State 
or the United States. (1985; c. 522, 3.1.) 
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3 127B-15. Penalties. 


_ Any person who violates the provisions of this Article shall be deemed 
suilty of a misdemeanor and upon conviction shall be fined not more than five 
yundred dollars ($500.00) or imprisoned for not more than six months, or 
yoth. Each violation shall constitute a separate and distinct offense. (1985, c. 


522, s. eae 
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i 
Chapter 128. : 
Offices and Public Officers. | 
Article 1. Sec. | 
sip 128-23. Acceptance by cities, towns and cou. — 
General Provisions. ins) . 
Sec. 128-24. (Effective until September 1, 198) 
128-1. No person shall hold more than one Membership. 
office; exception. 128-24. (Effective September 1, 1986) Me1 
128-1.2. Ex officio service by county commis- bership. 
ut gd eae 128-26. Allowance for service. 
128-8. [Repealed.] 128-27. Benefits. 
Article 3. 128-28. Administration and responsibility f 


operation of System. 
Method of financing. 
Exemptions from execution. 


Retirement System for Counties, Cities 
and Towns. 


128-21. Definitions. 


128-30. 
128-31. 


ARTICLE 1. 


General Provisions. 


§ 128-1. No person shall hold more than one office; excep 
tion. | 


No person who shall hold any office or place of trust or profit under th 
United States, or any department thereof or under this State, or under an 
other state or government, shall hold or exercise any other office or place c 
trust or profit under the authority of this State, or be eligible to a seat i 
either house of the General Assembly except as provided in G.S. 128-1.1, or b° 
other General Statute. (Const., art. 14, s. 7; Rev., s. 2364; C.S., s. 3200; 1967, ¢ 
24,s. 24; 1969, c. 1070; 1971, c. 697, s. 1; 1983, c. 609, s. 9.) | 


Editor’s Note. — Session Laws 1983, c. 609, 
s. 11, is a severability clause. 
Effect of Amendments. — 


amendment, effective June 24, 1983, added Ko 
by other General Statute” at the end of th 


The 1983 © section. 


§ 128-1.1. Dual-office holding allowed. 


CASE NOTES 


Cited in Ratcliff v. County of Buncombe, 759 
F.2d 1183 (4th Cir. 1985). 


OPINIONS OF ATTORNEY GENERAL 


Serving as President of the board of di- dual office holding. See opinion of Attorney 


rectors of a telephone membership corpo- 
ration and on the Board of the Rural 
Electrification Authority is not prohibited 


General to Mr. Aaron A. Hathcock, Adminis. — 
trator, Rural Electrification Authority, 52 
N.C.A.G. 107 (1983). . 
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1128-1.2 


OFFICES AND PUBLIC OFFICERS 


§ 128-17 


128-1.2. Ex officio service by county commissioners. 


Except when the resolution of appointment provides otherwise, whenever a 
vard of county commissioners appoints one of its own members to another 
yard or commission, the county commissioner so appointed is considered to 
2 serving on the other board or commission as a part of the duties of his office 
?eounty commissioner and shall not be considered to be serving in a separate 


fice. (1983, c. 651, s. 1.) 


| Editor’s Note. — Session Laws 1983, c. 651, 
2, makes this section effective upon ratifica- 
on. The act was ratified June 30, 1983. 


| 
128-8: Repealed by Session Laws 1981, c. 884, s. 13, effective July 8, 1981. 


ARTICLE 2. 
Removal of Unfit Officers. 


128-16. Officers subject to removal; for what offenses. 


CASE NOTES 


The North Carolina Rules of Civil Proce- 
lure do not apply to actions brought pur- 
‘uant to this article. State ex rel. Leonard v. 
Tuskey, 65 N.C. App. 550, 309 S.E.2d 726 
1983). 

_ Actions under this article are neither 
‘ivil nor criminal, but are merely an inquiry 
nto the conduct of the office holder to deter- 
‘nine whether he is unfit to continue in office. 
jtate ex rel. Leonard v. Huskey, 65 N.C. App. 
92, 309 S.E.2d 726 (1983). 

. Hearing Required. — Because of the se- 
rere adverse consequences possible for the of- 
ice holder in an action under this article, fun- 
lamental fairness entitles such office holder to 


a hearing which meets the basic requirements 
of due process, requirements which must in- 
clude adequate time and opportunity to pre- 
pare to respond to the accusations against him. 
State ex rel. Leonard v. Huskey, 65 N.C. App. 
550, 309 S.E.2d 726 (1983). 

Although this article requires a prompt 
trial, its terms are broad enough to allow the 
trial court to set the time of trial within his 
discretion, considering, among other things, 
the nature of the charges brought and the 
terms of court available for trial. State ex rel. 
Leonard v. Huskey, 65 N.C. App. 492, 309 
S.E.2d 726 (1983). 


} 128-17. Petition for removal; county attorney to prose- 


cute. 


CASE NOTES 


The North Carolina Rules of Civil Proce- 
jure do not apply to actions brought pur- 
3uant to this article. State ex rel. Leonard v. 
duskey, 65 N.C. App. 550, 309 S.E.2d 726 
1983). 

Actions under this article are neither 
civil nor criminal, but are merely an inquiry 
into the conduct OF the office holder to deter- 
mine whether he is unfit to continue in office. 
State ex rel. Leonard v. Huskey, 65 N.C. App. 
492, 309 S.E.2d 726 (1983). 


Although this article requires a prompt 
trial, its terms are broad enough to allow the 
trial court to set the time of trial within his 
discretion, considering, among other things, 
the nature of the charges brought and the 
terms of court available for trial. State ex rel. 
Leonard v. Huskey, 65 N.C. App. 492, 309 
S.E.2d 726 (1983). 
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§ 128-18 


§ 128-18. Petition filed with clerk; what it shall contain; ar 


swer. 


CASE NOTES 


The North Carolina Rules of Civil Proce- 
dure do not apply to actions brought pur- 
suant to this article. State ex rel. Leonard v. 
Huskey, 65 N.C. App. 550, 309 S.E.2d 726 
(1983). 

Actions under this article are neither 
civil nor criminal, but are merely an inquiry 
into the conduct of the office holder to deter- 
mine whether he is unfit to continue in office. 
State ex rel. Leonard v. Huskey, 65 N.C. App. 
492, 309 S.E.2d 726 (1983). 


§ 128-19. Suspension pending hearing; how vacancy filled 


CASE NOTES 


The North Carolina Rules of Civil Proce- 
dure do not apply to actions brought pur- 
suant to this article. State ex rel. Leonard v. 
Huskey, 65 N.C. App. 550, 309 S.E.2d 726 
(1983). 

Actions under this article are neither 
civil nor criminal, but are merely an inquiry 
into the conduct of the office holder to deter- 
mine whether he is unfit to continue in office. 
State ex rel. Leonard v. Huskey, 65 N.C. App. 
492, 309 S.E.2d 726 (1983). 

Hearing Required. — Because of the se- 
vere adverse consequences possible for the of- 
fice holder in an action under this article, fun- 
damental fairness entitles such office holder to 


§ 128-20. Precedence on calendar; costs. 


1985 CUMULATIVE SUPPLEMENT 


Although this article requires a prom) 
trial, its terms are broad enough to allow tl 
trial court to set the time of trial within h 
discretion, considering, among other thing 
the nature of the charges brought and tl 
terms of court available for trial. State ex re 
Leonard v. Huskey, 65 N.C. App. 492, 3( 
S.E.2d 726 (1983). 


a hearing which meets the basic requirement 
of due process, requirements which must ir 
clude adequate time and opportunity to pri | 
pare to respond to the accusations against hin | 
State ex rel. Leonard v. Huskey, 65 N.C. ABE , 
550, 309 S.E.2d 726 (1983). 

Although this article requires a promp i 
trial, its terms are broad enough to allow th — 
trial court to set the time of trial within hi y 
discretion, considering, among other things: — 
the nature of the charges brought and ih 
terms of court available for trial. State ex re] 
Leonard v. Huskey, 65 N.C. App. 492, 30: 
S.E.2d 726 (1983). 


CASE NOTES 


The North Carolina Rules of Civil Proce- 
dure do not apply to actions brought pur- 
suant to this article. State ex rel. Leonard v. 
Huskey, 65 N.C. App. 550, 309 S.E.2d 726 
(1983). 

Actions under this article are neither 
civil nor criminal, but are merely an inquiry 
into the conduct of the office holder to deter- 
mine whether he is unfit to continue in office. 
State ex rel. Leonard v. Huskey, 65 N.C. App. 
492, 309 S.E.2d 726 (1983). 

The purpose of this section is to ensure 
that charges of misconduct will be re- 
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the risk of loss of public confidence in law en’ 
forcement. State ex rel. Leonard v. Huskey, 6E 
N.C. App. 550, 309 S.E.2d 726 (1983). 
Although this article requires a prompt 
trial, its terms are broad enough to allow the 
trial court to set the time of trial within his 
discretion, considering, among other things, 
the nature of the charges brought and the 
terms of court available for trial. State ex rel. 
Leonard v. Huskey, 65 N.C. App. 492, 309 


solved as quickly as possible, minimizing 
S.E.2d 726 (1983). 


' 
| 


| 1128-21 


| 128- 21. Definitions. 


— 


OFFICES AND PUBLIC OFFICERS 


§ 128-21 


ARTICLE 3. 


Retirement System for Counties, Cities and Towns. 


“The following words and phrases as used in this Article, unless a different 


. F is plainly required by the context, shall have the following mean- 


(5) “Average final compensation” shall mean the average annual com- 
| pensation, not including any terminal payments for unused sick 
leave, of a member during the four consecutive calendar years of 
creditable service producing the highest such average; but shall not 
include any compensation, as determined by the Board of Trustees, 
for the reimbursement of expenses or payments for housing or any 

| other allowances whether or not classified as salary and wages. 
| (7a) “Compensation” shall mean all salaries and wages, not including 
| any terminal payments for unused sick leave, derived from public 
| funds which are earned by a member of the Retirement System for 
|| service as an employee in the unit of the Retirement System for 

| which he is performing full-time work. 

') (11b) “Law Enforcement Officer” means a full-time paid employee of an 


Hi employer who is actively serving in a position with assigned primary 
duties and responsibilities for prevention and detection of crime or for 


1 the general enforcement of the criminal laws of the State or for serv- 

: f ing civil processes, and who possesses the power of arrest by virtue of 
an oath administered under the authority of the State. 

1939, ce. 390,-s. 1; 1941, c.. 357, s:.1; 1943, c. 535; 1945, c. 526, s. 1; 1947, c. 


| 


Only Part of Section Set Out. — As the 
est of the section was not affected by the 
mendment, it is not set out. 

Local Modification. — City of Asheville: 

981, c. 737; City of Charlotte: 1983, c. 506; ( as 
o Art. 3) 1985, c. 185. 

Editor’s Note. — Session Laws 1985, c. 479, 
.. 1.1 provides that the act shall be known as 
The Current Operations Appropriations Act of 
1985.” 
| Session Laws 1985, c. 479, s. 196(u) provides: 
_ “Transfers of Assets of the Law Enforcement 
Dfficers’ Retirement System to Other Retire- 
jnent Systems. As of January 1, 1986, assets of 
she Law Enforcement Officers’ Retirement Sys- 
em, provided for under Article 12 of Chapter 
43 of the General Statutes, as it existed prior 
‘o January 1, 1986, shall be transferred to the 
socal Governmental Employees’ Retirement 
3ystem provided for under Article 3 of Chapter 
(28 of the General Statutes, and the Supple- 
nental Retirement Income Plan of North Caro- 
‘ina, provided for under Article 5 of Chapter 
135 of the General Statutes, in the amounts 
salculated and in the order of precedence enu- 
‘merated as follows: 


"33, ae 1949, Co LSS. 71, 2: 1949, C. 1015: 1959, C. 491, ss. 1, 2: 1961, c. 
16, 5.0; 1965, C. 781: 1971, C. 325, ss. 1-4; 1975, ‘ond Sess. C. 983, S. 125: 1977, 
316, gs... 1, 2. 1981, C. 557, Ss. aie 2! 1985, c. 479, 's, 196(b): c. 649, s. 3.) 


‘“(1) The regular accumulated contributions 
of members of the Law Enforcement Officers’ 
Retirement System shall be transferred from 
the annuity savings fund of the Law Enforce- 
ment Officers’ Retirement System to the annu- 
ity savings fund of the Local Governmental 
Employees’ Retirement System to the credit of 
each individual member. 

‘“(2) An amount equal to the present value of 
the liabilities on account of the retirement al- 
lowances payable to beneficiaries of the Law 
Enforcement Officers’ Retirement System, as 
calculated by the Retirement System’s consult- 
ing actuary, shall be transferred from the pen- 
sion accumulation fund of the Law Enforce- 
ment Officers’ Retirement System to the pen- 
sion accumulation fund of the Local Govern- 
mental Employees’ Retirement System. 

“(3) After the transfer provided for above, 
the remaining assets in the pension accumula- 
tion fund of the Law Enforcement Officers’ Re- 
tirement System shall be transferred to the 
pension accumulation fund of the Local Gov- 
ernmental Employees’ Retirement System 
with the amount of such assets to be taken into 
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| 
| 


| 
§ 128-5 


Session Laws 1985, c. 479, s. 230 is a seve 
ability clause. cit 

Effect of Amendments. — The 19) 
amendment, effective September 1, 1981, il 
serted “, not including any terminal paymen 
for unused sick leave,” in subdivisions (5) ai 
(7a). \" 

The 1985 amendment by c. 479, s. 1960 
effective January 1, 1986, added subdivisic 
(11b). | 

The 1985 amendment by c. 649, s. 3, effectiy 
July 8, 1985, added “but shall not include ar 
compensation, as determined by the Board | 
Trustees, for the reimbursement of expenses ( 
payments for housing or any other allowana 
whether or not classified as salary and wage: 
at the end of subdivision (5). 


§ 128-23 1985 CUMULATIVE SUPPLEMENT 


account by the Retirement System’s consulting 
actuary in determining the employers’ rates of 
contribution under G.S. 128-30(d)(9). 

“(4) The special annuity account accumu- 
lated contributions shall be transferred from 
the special annuity savings fund of the Law 
Enforcement Officers’ Retirement System to 
the Supplemental Retirement Income Plan of 
North Carolina, or some other employer-spon- 
sored trust qualified under Sections 401(a) and 
401(k) of the Internal Revenue Code of 1954 as 
amended. 

“(5) The separate trust fund reserves held 
under the death benefit plan provided for in 
G.S. 143-166.02, as it existed prior to January 
1, 1986, shall be transferred to the separate 
trust fund for the death benefit plan provided 
for in G.S. 128-27(1).” 


§ 128-23. Acceptance by cities, towns and counties. 


(g) Notwithstanding any other provisions of this Article, any employer wh 
is not a participating employer and who employs law enforcement officer 
transferred from the Law Enforcement Officers’ Retirement System to thi 
Retirement System on January 1, 1986, or who employs law enforcemen 
officers electing to become members of this Retirement System on and afte 
January 1, 1986, shall be employers participating in this Retirement Systen 
as this participation pertains to their law enforcement officers. The election 0 
membership in this Retirement System shall be at the sole discretion of lay 
enforcement officers of participating employers described in this subsection 

(1939, c. 390, s. 3; 1951, c. 274, s. 1; 1955, c. 1153, s. 1; 1971, ¢. 325, s.| 
1973, c. 803, s. 16; 1985, c. 479, s. 196(c).) 


Only Part of Section Set Out. — As the 
rest of the section was not affected by the 
amendment, it is not set out. 

Editor’s Note. — 


Session Laws 1985, c. 479, s. 230 is a sever 
ability clause. 
Effect of Amendments. — The 198! 


amendment by c. 479, s. 196(c), effective J anu 


Session Laws 1985, c. 479, s. 1.1 provides ary 1, 1986, added subsection (g). | 


that the act shall be known as “The Current 
Operations Appropriations Act of 1985.” 


§ 128-24. (Effective until September 1, 1986) Membership. 


The membership of this Retirement System shall be composed as follows: 
(1) All employees entering or reentering the service of a participating 
employer after the date of participation in the Retirement System of 
the employer. On and after July 1, 1965, new extension service em- 
ployees in the employ of a county participating in the Local Govern- 
mental Employees’ Retirement System are hereby excluded from par- 
ticipation in the Teachers’ and State Employees’ Retirement System 
to the extent of that part of their compensation derived from a 
county; provided that on and after July 1, 1965, new extension ser- 
vice employees who are required to accept a federal Civil Service 
appointment may elect in writing on a form acceptable to the Retire- 
ment System, to be excluded from the Teachers’ and State Employees’ 
Retirement System and the local Retirement System. 
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128-24 OFFICES AND PUBLIC OFFICERS § 128-24 
_ (la) Should any member in any period of eight consecutive years after 
_-__, becoming a member be absent from service more than seven years, or 
+ | should he withdraw his accumulated contributions or should he be- 
i come a beneficiary or die, he shall thereupon cease to be a member; 
VT provided that on and after July 1, 1971, a member shall cease to be a 
¢| member only if he withdraws his accumulated contributions, or be- 
ft comes a beneficiary, or dies. 

(2) All persons who are employees of a participating county, city, or town 

1 except those who shall notify the Board of Trustees in writing, on or 

before 90 days following the date of participation in the Retirement 

System by such county, city or town: Provided, further, that em- 

| ployees of county social services and health departments whose com- 

A pepeanen is derived from federal, State, and local funds may be mem- 

ers of the North Carolina Local Governmental Employees’ Retire- 
ment System to the full extent of their compensation. Any member 
on or after July 1, 1969, may deposit in the annuity savings fund by a 
single payment the contributions plus interest which would have 
been credited to his account had he not signed a nonelection blank, 
and be entitled to such membership service credits and any prior 
service credits which became void upon execution of such nonelection 
blank; provided that the employer will pay the appropriate matching 
contributions. 

(3) Effective January 1, 1955, there shall be three classes of members, to 
be designated Class A, Class B and Class C respectively. Each mem- 
ber who is an employee of a Class A employer shall be a Class A 
member; each member who is an employee of a Class B employer 

| shall be a Class B member; and each member who is an employee of a 

| Class C employer shall be a Class C member. 

_ (8a) Repealed by Session Laws 1981 (Regular Session, 1982), c. 1396, s. 1, 

ti effective July 1, 1982. 

(4) The provisions of this subdivision (4) shall apply to any member 
whose retirement became effective prior to July 1, 1965, and became 

1 entitled to benefits hereunder in accordance with the provisions 

hereof. Such benefits shall be computed in accordance with the provi- 

sions of G.S. 128-27(b1) as in effect at the date of such separation 
from service. 

a. Notwithstanding any other provision of this Chapter, any member 
who separates from service prior to the time he shall have 
attained the age of 60 years, or if a uniformed policeman or 
fireman prior to the time he shall have attained the age of 55 
years, for any reason other than death or retirement for disabil- 
ity as provided in G.S. 128-27(c), after completing 20 or more 
years of creditable service, and who leaves his total accumulated 

contributions in the Retirement System, shall have the right to 

Tt retire on a deferred retirement allowance upon the date he shall 

| have attained the age of 60 years, or if a uniformed policeman or 
fireman upon the date he shall have attained the age of 55 years; 
provided that such member may retire only upon written appli- 
cation to the Board of Trustees setting forth at what time, not 
less than 30 days nor more than 90 days next following the date 
of filing such application, he desires to be retired. Such deferred 
retirement allowance shall be computed in accordance with the 
provisions of G.S. 128-27(b), paragraphs (1), (2) and (3). 

b. In lieu of the benefits provided in paragraph a of this subdivision 
(4), any member who separates from service prior to the time he 
shall have attained the age of 60 years, or if a uniformed police- 
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man or fireman prior to the time he shall have attained the a, 
of 55 years, for any reason other than death or retirement f 
disability as provided in G.S. 128-27(c), after completing 30 
more years of creditable service, and who leaves his total acc 
mulated contributions in the Retirement System, may elect 
retire on an early retirement allowance; provided that such 
member may so retire only upon written application to the Boa: 
of Trustees setting forth at what time, not less than 30 days n 
more than 90 days next following the date of filing such applic’ 
tion, he desires to be retired; provided further that such applic’ 
tion shall be duly filed within 60 days following the date of suc 
separation. Such early retirement allowance so elected shall } 
the actuarial equivalent of the deferred retirement allowan: 
otherwise payable at the attainment of age 60 years, or if 
uniformed policeman or fireman at the attainment of age { 
years, upon proper application therefor. . 
c. Should an employee who retired on an early or service retiremel 
allowance be restored to service prior to the time he shall hay 
attained the age of 62 years, or if a uniformed policeman ( 
fireman prior to the time he shall have attained the age of £ 
years, his allowance shall cease, he shall again become a memh 
of the Retirement System, and he shall contribute thereafter ; 
the uniform contribution rate for his class member. Upon h 
subsequent retirement, he shall be entitled to an allowance ni 
less than the allowance described in 1 below reduced by tk 
amount in 2 below. 
1. The allowance to which he would have been entitled if h 
were retiring for the first time, calculated on the basis of h} 
total creditable service represented by the sum of his credi’ 
able service at the time of his first retirement, and his cre¢ 
itable service after he was restored to service. | 

2. The actuarial equivalent of the retirement benefits he prev 
ously received. 

d. Should an employee who retired on an early or service retiremer 
allowance be restored to service after the attainment of the ag 
of 62 years, his retirement allowance shall be reduced to th 
extent necessary (if any) so that the sum of the retirement allow 
ance at the time of retirement and earnings from employment b 
a unit of the Retirement System for any year (beginning Januar 
1 and ending December 31) will not exceed the member’s com 
pensation received for the 12 months of service prior to retire 
ment. Provided, however, that under no circumstances will th 
member’s retirement allowance be reduced below the amount ¢ 
his annuity as defined in G.S. 128-21(3). | 

(5) The provisions of this subdivision (5) shall apply to any membe 
whose membership is terminated on or after Ju y 1, 1965, and wh 
becomes entitled to benefits hereunder in accordance with the provi 
sions hereof. 

a. Notwithstanding any other provision of this Chapter, any membe 
who separates from service prior to the attainment of the age 0 
60 years for any reason other than death or retirement for disa 
bility as provided in G.S. 128-27(c), after completing 15 or mor 
years of creditable service, and who leaves his total accumulatec 
contributions in said System shall have the right to retire on % 
deferred retirement allowance upon attaining the age of 6( 
years; provided that such member may retire only upon writter 


ey 
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application to the Board of Trustees setting forth at what time, 


‘not less than 30 days nor more than 90 days subsequent to the 


execution and filing thereof, he desires to be retired; and further 
provided that in the case of a member who so separates from 
service on or after July 1, 1967, the aforestated requirement of 
15 or more years of creditable service shall be reduced to 12 or 
more years of creditable service; and further provided that in the 
case of a member who so separates from service on or after July 
1, 1971, or whose account is active on July 1, 1971, the 
aforestated requirement of 12 or more years of creditable service 
shall be reduced to five or more years of creditable service. Such 
deferred retirement allowance shall be computed in accordance 
with the provisions of G.S. 128-27(b1), provided that such bene- 
fits will be computed in accordance with subsection (b2) on or 
after July 1, 1967, but prior to July 1, 1969; and provided further 
that such benefits will be computed in accordance with subsec- 
tion (b3) on or after July 1, 1969. 


b. In lieu of the benefits provided in paragraph a of this subdivision, 


any member who separates from service prior to the attainment 
of the age of 60 years, for any reason other than death or retire- 
ment for disability as provided in G.S. 128-27(c), after complet- 
ing 20 or more years of creditable service, and who leaves his 
total accumulated contributions in said System may elect to re- 
tire on an early retirement allowance upon attaining the age of 
50 years or at any time thereafter; provided that such member 
may so retire only upon written application to the Board of 
Trustees setting forth at what time, not less than 30 days nor 
more than 90 days subsequent to the execution and filing 
thereof, he desires to be retired. Such early retirement allowance 
so elected shall be equal to the deferred retirement allowance 
otherwise payable at the attainment of the age of 60 years re- 
duced by the percentage thereof indicated below. 


Age at Percentage 
Retirement Reduction 

59 

58 14 
57 20 
56 25 
55 30 
54 35 
ay 39 
52 43 
51 46 
50 50 


b1. In lieu of the benefits provided in paragraphs a and b of this 


subdivision, any member who is a law enforcement officer at the 
time of separation from service prior to the attainment of the age 
of 50 years, for any reason other than death or disability as 
provided in this Article, after completing 15 or more years of 
creditable service in this capacity immediately prior to separa- 
tion from service, and who leaves his total accumulated contribu- 
tions in this System, may elect to retire on a deferred early re- 
tirement allowance upon attaining the age of 50 years or at any 
time thereafter; provided, that the member may commence re- 
tirement only upon written application to the Board of Trustees 
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setting forth at what time, as of the first day of a calend; 
month, not less than 30 days nor more than 90 days subsequei, 
to the execution and filing thereof, he desires to commence r 
tirement. The deferred early retirement allowance shall be con 
puted in accordance with the service retirement provisions 
this Article pertaining to law enforcement officers. 
b2. In lieu of the benefits provided in paragraphs a and b of th 
subdivision, any member who is a law enforcement officer at tl 
time of separation from service prior to the attainment of the as 
of 55 years, for any reason other than death or disability : 
provided in this Article, after completing five or more years | 
creditable service in this capacity immediately prior to separ; 
tion from service, and who leaves his total accumulated contrib — 
tions in this System may elect to retire on a deferred servi 
retirement allowance upon attaining the age of 55 years or . 
any time thereafter; provided, that the member may commen 
retirement only upon written application to the Board 
Trustees setting forth at what time, as of the first day of a calei_ 
dar month not less than 30 days nor more than 90 days subsi 
quent to the execution and filing thereof, he desires to comment 
retirement. The deferred service retirement allowance shall kt 
computed in accordance with the service retirement provisions (| 
this Article pertaining to law enforcement officers. 
c. Should a beneficiary who retired on an early or service retiremer 
allowance be restored to service for a period of time exceeding si 
calendar months, his retirement allowance shall cease he sha 
again become a member of the Retirement System and he sha 
contribute thereafter at the uniform contribution rate payable b 
all members. Notwithstanding the foregoing, the beneficiar 
may irrevocably elect to commence membership immediatel) 
upon being restored to service, with cessation of his retiremer 
allowance; and, the acceptance of the first monthly retiremer 
allowance after being restored to service shall be an election t 
delay membership for the aforementioned six calendar month: 
Upon his subsequent retirement, he shall be entitled to th 
greater of the two allowances described in 1 and 2 below. | 
1. The allowance to which he would be entitled had he not bee 
restored to service with cessation of retirement allowance 
plus the allowance to which he would be entitled on accoun 
of his service after restoration to service and membershiy 
Provided, for the sole purpose of determining retirement at 
gibility on account of his service after restoration, that hi 
creditable service shall be taken as the sum of his creditabl 
service prior to and subsequent to his restoration to service 


or 

2. The allowance to which he would be entitled if his retiremen 
were commencing for the first time, calculated on the basi’ 

of his total creditable service represented by the sum of hi 
creditable service prior to and subsequent to his restoratio) 

to service, reduced by the actuarial equivalent of the retire 

ment allowance he previously received; Provided, in n 

event may he alter his Election of Optional Allowance a 
previously made. | 

d. A beneficiary whose retirement allowance is suspended in accor 
dance with the provisions of paragraph c and who is restored ti 
service shall become a member of the Retirement System ani 
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shall contribute thereafter as allowed by law at the uniform con- 

tribution payable by all members. 

__Upon his subsequent retirement, he shall be paid a retirement 
allowance determined as follows: 

1. For a member who earns at least three years’ membership 
service after restoration to service, the retirement allowance 
shall be computed on the basis of his compensation and ser- 
vice before and after the period of prior retirement without 
restriction; provided, that if the prior allowance was based 
on a social security leveling payment option, the allowance 
shall be adjusted actuarially for the difference between the 
amount received under the optional payment and what 
would have been paid if the retirement allowance had been 
paid without optional modification. 

2. For a member who does not earn three years’ membership 
service after restoration to service, the retirement allowance 
shall be equal to the sum of the retirement allowance to 
which he would have been entitled had he not been restored 
to service, without modification of the election of an optional 
allowance previously made, and the retirement allowance 
that results from service earned since being restored to ser- 
vice; provided, that if the prior retirement allowance was 
based on a social security leveling payment option, the prior 
allowance shall be adjusted actuarially for the difference 
between the amount that would have been paid for each 
month had the payment not been suspended and what would 
have been paid if the retirement allowance had been paid 
without optional modification. 

Notwithstanding the provisions of paragraphs c and d of the subdivi- 
sion (5) to the contrary, a beneficiary who was a beneficiary retired 
on an early or service retirement with the Law Enforcement Officers’ 
Retirement System at the time of the transfer of law enforcement 
officers employed by a participating employer and beneficiaries last 
employed by a participating employer to this Retirement System on 
January 1, 1986, and who also was a contributing member of this 
Retirement System on January 1, 1986, shall continue to be paid his 
retirement allowance without restriction and may continue as a 
member of this Retirement System with all the rights and privileges 
appendant to membership. Any beneficiary who retired on an early 
or service retirement allowance as an employee of any participating 
employer under the Law Enforcement Officers’ Retirement System 
and becomes employed as an employee by an employer participating 
in the Retirement System after January 1, 1986, becomes subject to 
the provisions of G.S. 128-24(5)c. and G.S. 128-24(5)d. on and after 
January 1, 1989. 


(6) Employees of a sending agency participating in an intergovernmental 


exchange of personnel under the provisions of Article 10 of Chapter 
126 shall remain members entitled to all benefits of the System pro- 
vided that the requirements of Article 10 of Chapter 126 are met; 
provided further, that a member may retain membership status 
while serving as an assigned employee or employee on leave under 
the provisions of Article 10 of Chapter 126 for purposes of receiving 
the death benefit regardless of whether he and his employer are 
contributing to his account during the exchange period except that no 
duplicate benefits shall be paid. (1939, c. 390, s. 4; 1941, c. 357, s. 3; 
1949, cc. 1011, 1013; 1951, c. 274, s. 2; 1955, c. 1153, s. 2; 1957, c. 854; 
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1959, c. 491, s. 4; 1961, c. 515, s. 1; 1965, c. 781; 1967, c. 978, ss. 1, 
1969, c. 442, ss. 1-5, 7; c. 982; 1971, c. 325, ss. 6-8; c. 326, ss. If 
1973, c. 243, s. 1; 1977, c. 783, s. 2; 1981, c. 979, s. 2; 1981 (Reg. Seg; 
1982), c. 1396, ss. 1, 2; 1983, c. 556, ss. 1, 2; 1983 (Reg. Sess., 1984), 
1106, s 2; 1985, c. 479, s. 196(d)-(g).) | 


Section Set Out Twice. — The section 
above is effective until September 1, 1986. For 
this section as amended effective September 1, 
1986, see the following section, also numbered 
§ 128-24. 

Editor’s Note. — Session Laws 1983, c. 556, 
s. 3, provides as follows: “Any beneficiary in 
the Local Governmental Employees’ Retire- 
ment System or the Teachers’ and State Em- 
ployees’ Retirement System who was excluded 
from membership upon return to service on ac- 
count of the former G.S. 128-24(5)c. or G.S. 
135-3(8)c. may elect to repay all retirement al- 
lowances received while so excluded plus an 
amount equal to the member contributions 
which would otherwise have been made, to the 
appropriate Retirement System, and thereby 
establish retroactive membership service. The 
election and payment of these amounts must 
be made by December 31, 1983. The employer 
of the member shall, coincident with the pay- 
ment by the member, pay to the appropriate 
Retirement System an amount equal to the 
employer contributions which would otherwise 
have been made while the member was so ex- 
cluded from membership.” 

Session Laws 1985, c. 479, s. 1.1 provides 
that the act shall be known as “The Current 
Operations Appropriations Act of 1985.” 

Session Laws 1985, c. 479, s. 230 is a sever- 
ability clause. 

Effect of Amendments. — The 1981 
amendment, in paragraph d of subdivision (4), 
inserted “at the time of retirement” following 
“sum of the retirement allowance” near the 
middle of the first sentence and substituted 
“compensation received for the 12 months of 
service prior to retirement” for “average final 
compensation” at the end of the first sentence. 

The 1981 (Reg. Sess., 1982) amendment, ef- 
fective July 1, 1982, deleted former subdivision 
(3a). The amendment also rewrote subdivision 


§ 128-24. (Effective September 1, 1986) Membership. 


The membership of this Retirement System shall be composed as follows 
(1) All employees entering or reentering the service of a participatin 
employer after the date of participation in the Retirement System 0 

the employer. On and after July 1, 1965, new extension service em 
ployees in the employ of a county participating in the Local Govern 
mental Employees’ Retirement System are hereby excluded from pat 
ticipation in the Teachers’ and State Employees’ Retirement Systen 

to the extent of that part of their compensation derived from 
county; provided that on and after July 1, 1965, new extension ser 
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(5)c, to the extent that a detailed comparison 
not possible. 

Session Laws 1981 (Reg. Sess., 1982), 
1396, s. 5, empowers and directs the Board - 
Trustees of the Teachers’ and State Employer 
Retirement System and the Local Governme 
tal Employees’ Retirement System to adju 
the employers’ rates of contribution to the ley 
necessary to fund the provisions of the act. | 

The 1983 amendment, effective June 1 
1983, rewrote subdivision (5)c and added su 
division (5)d. | 

The 1983 (Reg. Sess., 1984) amendment by 
1106, s. 2, effective September 1, 1985, and n| 
applicable to agreements entered into befo| 
the effective date of the act, rewrote paragray| 
(5)d. 

The 1985 amendment by c. 479, s. 196(d)-(¢ 
effective January 1, 1986, rewrote the first se 
tence, which formerly read “All employees e. 
tering or reentering the service of a participa 
ing county, city, or town after the date of pa 
ticipation in the Retirement System of suc 
county, city, or town, except that law-enfore, 
ment officers, as defined in subsection (m) | 
G.S. 143-166, may elect to become members | 
the Law-Enforcement Officers’ Benefit and R| 
tirement Fund for the North Carolina Loe 
Governmental Employees’ Retirement Sy 
tem,” deleted a former first proviso of the fir. 
sentence of subdivision (2), which read “Pri 
vided, that persons who are or who shall b. 
come members of any existing retirement sy 
tem and who are or who may be thereby ent! 
tled to benefit by existing laws providing ft 
retirement allowances for employees wholly ¢ 
partly at the expense of funds drawn from th! 
treasury of the State of North Carolina or | 
any political subdivision thereof, shall not t 
members,” added paragraphs b1 and b2 to sul’ 
division (5), and added subdivision (5a). 
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vice employees who are required to accept a federal Civil Service 
appointment may elect in writing on a form acceptable to the Retire- 
ment System, to be excluded from the Teachers’ and State Employees’ 


_____ Retirement System and the local Retirement System. 
| (la) Should any member in any period of eight consecutive years after 


becoming a member be absent from service more than seven years, or 
should he withdraw his accumulated contributions or should he be- 
come a beneficiary or die, he shall thereupon cease to be a member; 
provided that on and after July 1, 1971, a member shall cease to be a 
member only if he withdraws his accumulated contributions, or be- 
comes a beneficiary, or dies. 


(2) All persons who are employees of a participating county, city, or town 


except those who shall notify the Board of Trustees in writing, on or 
before 90 days following the date of participation in the Retirement 
System by such county, city or town: Provided, further, that em- 
ployees of county social services and health departments whose com- 

ensation is derived from federal, State, and local funds may be mem- 

ers of the North Carolina Local Governmental Employees’ Retire- 
ment System to the full extent of their compensation. Any member 
on or after July 1, 1969, may deposit in the annuity savings fund by a 
single payment the contributions plus interest which would have 
been credited to his account had he not signed a nonelection blank, 
and be entitled to such membership service credits and any prior 
service credits which became void upon execution of such nonelection 
blank; provided that the employer will pay the appropriate matching 
contributions. 


(3) Effective January 1, 1955, there shall be three classes of members, to 


be designated Class A, Class B and Class C respectively. Each mem- 
ber who is an employee of a Class A employer shall be a Class A 
member; each member who is an employee of a Class B employer 
shall be a Class B member; and each member who is an employee of a 
Class C employer shall be a Class C member. 


(3a) Repealed by Session Laws 1981 (Regular Session, 1982), c. 1396, s. 1, 


effective July 1, 1982. 


(4) The provisions of this subdivision (4) shall apply to any member 


whose retirement became effective prior to July 1, 1965, and became 

entitled to benefits hereunder in accordance with the provisions 

hereof. Such benefits shall be computed in accordance with the provi- 
sions of G.S. 128-27(b1) as in effect at the date of such separation 
from service. 

a. Notwithstanding any other provision of this Chapter, any member 
who separates from service prior to the time he shall have 
attained the age of 60 years, or if a uniformed policeman or 
fireman prior to the time he shall have attained the age of 55 
years, for any reason other than death or retirement for disabil- 
ity as provided in G.S. 128-27(c), after completing 20 or more 
years of creditable service, and who leaves his total accumulated 
contributions in the Retirement System, shall have the right to 
retire on a deferred retirement allowance upon the date he shall 
have attained the age of 60 years, or if a uniformed policeman or 
fireman upon the date he shall have attained the age of 55 years; 
provided that such member may retire only upon written appli- 
cation to the Board of Trustees setting forth at what time, not 
less than 30 days nor more than 90 days next following the date 
of filing such application, he desires to be retired. Such deferred 
retirement allowance shall be computed in accordance with the 
provisions of G.S. 128-27(b), paragraphs (1), (2) and (3). 
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b. In lieu of the benefits provided in paragraph a of this subdivisiy 
(4), any member who separates from service prior to the time , 
shall have attained the age of 60 years, or if a uniformed poli. 
man or fireman prior to the time he shall have attained the a; 
of 55 years, for any reason other than death or retirement {r 
disability as provided in G.S. 128-27(c), after completing 30 + 
more years of creditable service, and who leaves his total acc. 
mulated contributions in the Retirement System, may elect ) 
retire on an early retirement allowance; provided that such; 
member may so retire only upon written application to the Boa} 
of Trustees setting forth at what time, not less than 30 days n- 
more than 90 days next following the date of filing such applic. 
tion, he desires to be retired; provided further that such app 
tion shall be duly filed within 60 days following the date of su 
separation. Such early retirement allowance so elected shall » 
the actuarial equivalent of the deferred retirement allowan: 
otherwise payable at the attainment of age 60 years, or if, 
uniformed policeman or fireman at the attainment of age jj 
years, upon proper application therefor. 
c. Should an employee who retired on an early or service retireme; 
allowance be restored to service prior to the time he shall ha: 
attained the age of 62 years, or if a uniformed policeman - 
fireman prior to the time he shall have attained the age of |) 
years, his allowance shall cease, he shall again become a memb: 
of the Retirement System, and he shall contribute thereafter ; 
the uniform contribution rate for his class member. Upon h; 
subsequent retirement, he shall be entitled to an allowance n; 
less than the allowance described in 1 below reduced by tl: 
amount in 2 below. | 
1. The allowance to which he would have been entitled if ]: 
were retiring for the first time, calculated on the basis of h; 
total creditable service represented by the sum of his credi: 
able service at the time of his first retirement, and his cre: 
itable service after he was restored to service. 

2. The actuarial equivalent of the retirement benefits he prev. 
ously received. 

d. Should an employee who retired on an early or service retireme) 
allowance be restored to service after the attainment of the a; 
of 62 years, his retirement allowance shall be reduced to th 
extent necessary (if any) so that the sum of the retirement alloy 
ance at the time of retirement and earnings from employment t 
a unit of the Retirement System for any year (beginning Janual 
1 and ending December 31) will not exceed the member’s cor 
pensation received for the 12 months of service prior to retir 
ment. Provided, however, that under no circumstances will tt 
member’s retirement allowance be reduced below the amount / 
his annuity as defined in G.S. 128-21(3). | 

(5) The provisions of this subdivision (5) shall apply to any memb 
whose membership is terminated on or after July 1, 1965, and wt 
becomes entitled to benefits hereunder in accordance with the prov 
sions hereof. 

a. Notwithstanding any other provision of this Chapter, any membe 
who separates from service prior to the attainment of the age‘ 
60 years for any reason other than death or retirement for dis: 
bility as provided in G.S. 128-27(c), after completing 15 or mon 
years of creditable service, and who leaves his total accumulate 
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contributions in said System shall have the right to retire on a 
deferred retirement allowance upon attaining the age of 60 
years; provided that such member may retire only upon written 
application to the Board of Trustees setting forth at what time, 
not less than 30 days nor more than 90 days subsequent to the 
execution and filing thereof, he desires to be retired; and further 
provided that in the case of a member who so separates from 
service on or after July 1, 1967, the aforestated requirement of 
15 or more years of creditable service shall be reduced to 12 or 
more years of creditable service; and further provided that in the 
case of a member who so separates from service on or after July 
1, 1971, or whose account is active on July 1, 1971, the 
aforestated requirement of 12 or more years of creditable service 
shall be reduced to five or more years of creditable service. Such 
deferred retirement allowance shall be computed in accordance 
with the provisions of G.S. 128-27(b1), provided that such bene- 
fits will be computed in accordance with subsection (b2) on or 
after July 1, 1967, but prior to July 1, 1969; and provided further 
that such benefits will be computed in accordance with subsec- 
tion (b3) on or after July 1, 1969. 


b. In lieu of the benefits provided in paragraph a of this subdivision, 


any member who separates from service prior to the attainment 
of the age of 60 years, for any reason other than death or retire- 
ment for disability as provided in G.S. 128-27(c), after complet- 
ing 20 or more years of creditable service, and who leaves his 
total accumulated contributions in said System may elect to re- 
tire on an early retirement allowance upon attaining the age of 
50 years or at any time thereafter; provided that such member 
may so retire only upon written application to the Board of 
Trustees setting forth at what time, not less than 30 days nor 
more than 90 days subsequent to the execution and filing 
thereof, he desires to be retired. Such early retirement allowance 
so elected shall be equal to the deferred retirement allowance 
otherwise payable at the attainment of the age of 60 years re- 
duced by the percentage thereof indicated below. 


Age at Percentage 
Retirement Reduction 
59 
58 14 
57 20 
56 25 
55 30 
54 35 
53 39 
52 43 
51 46 
50 50 


b1. In lieu of the benefits provided in paragraphs a and b of this 


subdivision, any member who is a law enforcement officer at the 
time of separation from service prior to the attainment of the age 
of 50 years, for any reason other than death or disability as 
provided in this Article, after completing 15 or more years of 
creditable service in this capacity immediately prior to separa- 
tion from service, and who leaves his total accumulated contribu- 
tions in this System, may elect to retire on a deferred early re- 
tirement allowance upon attaining the age of 50 years or at any 
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time thereafter; provided, that the member may commence re 


| 

| 
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tirement only upon written application to the Board of Trustee, 


setting forth at what time, as of the first day of a calenda 

month, not less than 30 days nor more than 90 days subsequen 
to the execution and filing thereof, he desires to commence re 
tirement. The deferred early retirement allowance shall be com 
puted in accordance with the service retirement provisions ¢ 
this Article pertaining to law enforcement officers. 

b2. In lieu of the benefits provided in paragraphs a and b of thi 
subdivision, any member who is a law enforcement officer at th 
time of separation from service prior to the attainment of the ag 
of 55 years, for any reason other than death or disability a 
provided in this Article, after completing five or more years ¢ 
creditable service in this capacity immediately prior to separa 
tion from service, and who leaves his total accumulated contribu 
tions in this System may elect to retire on a deferred servic 
retirement allowance upon attaining the age of 55 years or a 
any time thereafter; provided, that the member may commenc 
retirement only upon written application to the Board a 
Trustees setting forth at what time, as of the first day of a calen 
dar month not less than 30 days nor more than 90 days subse 
quent to the execution and filing thereof, he desires to commence 
retirement. The deferred service retirement allowance shall b, 
computed in accordance with the service retirement provisions 0 
this Article pertaining to law enforcement officers. | 

c. Should a beneficiary who retired on an early or service retiremen 
allowance be reemployed by an employer participating in thi 
Retirement System on a permanent full-time, part-time, tempo 
rary, or on fee-for-service basis, whether contractual or other 
wise, the retirement allowance shall be suspended if the benefi 

clary receives or earns any of the following: | 

1. Salary or fees or both in excess of one thousand five hundre 
dollars ($1,500) per month; : 

2. Salary or fees or both in excess of thirteen thousand five hun 
dred dollars ($13,500) during any consecutive 12 calenda: 
months; 

3. Salary or fees or both during any consecutive 12 calendai 
months, which is greater than fifty percent (50%) of the re 
ported compensation during the 12 months of service preced 
ing the effective date of retirement; or 

4, Salary or fees or both during any month, which when added t 
the retirement allowance at retirement exceeds the monthly 
compensation earned immediately prior to retirement, if re 
employed by the same employer within 90 days of the effec 
tive date of retirement. 

The suspension of the retirement allowance shall be effective 
as of the first day of the month in which the beneficiary meet: 
the conditions set forth in conditions 1 or 4 of this paragraph anc 
effective as of the first day of the next succeeding month follow 
ing the month in which the beneficiary meets the conditions set 
forth in conditions 2 or 3 of this paragraph. The retirement al: 
lowance shall be reinstated the month following termination 0} 
reemployment or the month following the month in which the 
conditions set forth in this paragraph are no longer met. The 
Board of Trustees may adjust the monetary limits in this para: 
graph by an amount equivalent to any across-the-board salary 
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increase granted to employees of the State by the General As- 

sembly. Each employer shall report information monthly to the 

Board of Trustees on forms provided by the Board on each reem- 

ployed beneficiary sufficient for the effective enforcement of this 

paragraph. Notwithstanding the foregoing, any beneficiary may 
irrevocably elect to recommence membership in the Retirement 

System immediately upon being restored to service, whereupon 

the retirement allowance shall cease. 

d. A beneficiary whose retirement allowance is suspended in accor- 
dance with the provisions of paragraph c and who is restored to 
service shall become a member of the Retirement System and 
shall contribute thereafter as allowed by law at the uniform con- 
tribution payable by all members. 

Upon his subsequent retirement, he shall be paid a retirement 
allowance determined as follows: 

1. For a member who earns at least three years’ membership 
service after restoration to service, the retirement allowance 
shall be computed on the basis of his compensation and ser- 
vice before and after the period of prior retirement without 
restriction; provided, that if the prior allowance was based 
on a social security leveling payment option, the allowance 
shall be adjusted actuarially for the difference between the © 
amount received under the optional payment and what 
would have been paid if the retirement allowance had been 
paid without optional modification. 

2. For a member who does not earn three years’ membership 
service after restoration to service, the retirement allowance 
shall be equal to the sum of the retirement allowance to 
which he would have been entitled had he not been restored 
to service, without modification of the election of an optional 
allowance previously made, and the retirement allowance 
that results from service earned since being restored to ser- 
vice; provided, that if the prior retirement allowance was 
based on a social security leveling payment option, the prior 
allowance shall be adjusted actuarially for the difference 
between the amount that would have been paid for each 
month had the payment not been suspended and what would 
have been paid if the retirement allowance had been paid 
without optional modification. 


(5a) Notwithstanding the provisions of paragraphs c and d of the subdivi- 


sion (5) to the contrary, a beneficiary who was a beneficiary retired 
on an early or service retirement with the Law Enforcement Officers’ 
Retirement System at the time of the transfer of law enforcement 
officers employed by a participating employer and beneficiaries last 
employed by a participating employer to this Retirement System on 
January 1, 1986, and who also was a contributing member of this 
Retirement System on January 1, 1986, shall continue to be paid his 
retirement allowance without restriction and may continue as a 
member of this Retirement System with all the rights and privileges 
appendant to membership. Any beneficiary who retired on an early 
or service retirement allowance as an employee of any participating 
employer under the Law Enforcement Officers’ Retirement System 
and becomes employed as an employee by an employer participating 
in the Retirement System after January 1, 1986, becomes subject to 
the provisions of G.S. 128-24(5)c. and G.S. 128-24(5)d. on and after 
January 1, 1989. 
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(6) Employees of a sending agency participating in an intergovernmenta , 

exchange of personnel under the provisions of Article 10 of Chapte 

126 shall remain members entitled to all benefits of the System pre 

vided that the requirements of Article 10 of Chapter 126 are mej 

provided further, that a member may retain membership statu’ 

while serving as an assigned employee or employee on leave unde 

the provisions of Article 10 of Chapter 126 for purposes of receivin; 

the death benefit regardless of whether he and his employer ar’ 

contributing to his account during the exchange period except that ni 

duplicate benefits shall be paid. (1939, c. 390, s. 4; 1941, c. 357, s. 3. 

1949, cc. 1011, 1013; 1951, c. 274, s. 2; 1955, c. 1153, s. 2; 1957, c. Soa 

1959, c. 491, s. 4; 1961, c. 515, s. 1; 1965, c. 781; 1967, c. 978, ss. 1, 2) 

1969, c. 442, ss. 1-5, 7; c. 982; 1971, c. 325, ss. 6-8; c. 326, ss. 1, 2) 

1973, c. 243, s. 1; 1977, c. 783, s. 2; 1981, c. 979, s. 2; 1981 (Reg. Sess, 

1982), c. 1396, ss. 1, 2; 1983, c. 556, ss. 1, 2; 1983 (Reg. Sess., 1984), ¢ 
1106, ss. 1, 2; 1985, c. 479, s. 196(d)-(g); c. 649, s. 2.) 
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Section Set Out Twice. — The section 


tence, which formerly read “All employees en 
above is effective September 1, 1986. For this 


tering or reentering the service of a participat 


section as in effect until September 1, 1986, see 
the preceding section, also numbered § 128-24. 

Editor’s Note. — Session Laws 1985, c. 479, 
s. 1.1 provides that the act shall be known as 
“The Current Operations Appropriations Act of 
1985.” 

Session Laws 1985, c. 479, s. 230 is a sever- 
ability clause. 

Effect of Amendments. — Session Laws 
1983 (Reg. Sess., 1984), c. 1106, s. 1, as 
amended by Session Laws 1985, c. 649, s. 2, 
effective September 1, 1986, and not applicable 
to agreements entered into before the effective 
date of the act, rewrote paragraph (5)c. 

The 1983 (Reg. Sess., 1984) amendment by c. 
1106, s. 2, effective September 1, 1985, and not 
applicable to agreements entered into before 
the effective date of the act, rewrote paragraph 
(5)d. 

The 1985 amendment by c. 479, s. 196(d)-(g), 
effective January 1, 1986, rewrote the first sen- 


ing county, city, or town after the date of par 
ticipation in the Retirement System of sucl 
county, city, or town, except that law-enforce 
ment officers, as defined in subsection (m) o 
G.S. 143-166, may elect to become members 0} 
the Law-Enforcement Officers’ Benefit and Re! 
tirement Fund for the North Carolina Loca’ 
Governmental Employees’ Retirement Sys 
tem,” deleted a former first proviso of the firs: 
sentence of subdivision (2), which read “Pro: 
vided, that persons who are or who shall be. 
come members of any existing retirement sys. 
tem and who are or who may be thereby enti: 
tled to benefit by existing laws providing foi 
retirement allowances for employees wholly o1 
partly at the expense of funds drawn from the 
treasury of the State of North Carolina or ot 
any political subdivision thereof, shall not be 
members,” added paragraphs b1 and b2 to sub- 


division (5), and added subdivision (5a). 


§ 128-26. Allowance for service. 

(e) Creditable service at retirement on which the retirement allowance of a 
member shall be based shall consist of the membership service rendered by 
him since he last became a member, and also if he has a prior service certifi- 
cate which is in full force and effect, the amount of the service certified on his 
prior service certificate; and if he has sick leave standing to his credit upon 
retirement on or after July 1, 1971, one month of credit for each 20 days or 
portion thereof not to exceed one month of credit for each two years of prior 
and membership service or fraction thereof, but sick leave shall not be 
counted in computing creditable service for the purpose of determining eligi- 
bility for service retirement, disability retirement, early retirement or for a 
vested deferred allowance. | 

On and after July 1, 1971, a member whose account was closed on account of. 
absence from service under the provisions of G.S. 128-24(1a) and who subse- 
quently returns to service for a period of five years, may thereafter repay the 
amount withdrawn plus regular interest thereon from the date of withdrawal 
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shrough the year of repayment and thereby increase his creditable service by 
she amount of creditable service lost when this account was closed. 

) | On and after July 1, 1973, a member whose account in the Teachers’ and 
‘State Employees Retirement System was closed on account of absence from 
service under the provisions of G.S. 135-3(3) and who subsequently became or 
pecomes a member of this System with credit for five years of service, may 
thereafter repay ina lump sum the amount withdrawn from the Teachers’ and 
“State Employees’ Retirement System plus regular interest thereon from the 
date of withdrawal through the year of repayment and thereby increase his 
jereditable service in this System by the amount of creditable service lost when 
‘his account was closed. 

Notwithstanding any other provision of this Chapter, any member who 
‘entered service or was restored to service prior to July 1, 1982, and was 
‘excluded from membership service solely on account of having attained the 
age of 62 years, in accordance with former G.S. 128-24(3a), may purchase 
membership service credits for such excluded service by making a lump-sum 
payment equal to the contributions that would have been deducted pursuant 
to G.S. 128-30(b) had he been a member of the Retirement System, increased 
by interest calculated at a rate of seven percent (7%) per annum. Creditable 
service for unused sick leave shall be allowed only for sick leave accrued 
monthly during employment under a duly adopted sick leave policy and for 
which the member may be able to take credits and be paid for sick leave 
without restriction. 
| On and after January 1, 1986, the creditable service of a member who was a 
member of the Law Enforcement Officers’ Retirement System at the time of 
the transfer of law enforcement officers employed by participating employers 
‘from that System to this Retirement System and whose accumulated contribu- 
‘tions are transferred from that System to this Retirement System, includes 
‘service that was creditable in the Law Enforcement Officers’ Retirement Sys- 
‘tem; and membership service with that System is membership service with 
this Retirement System; provided, notwithstanding any provisions of this Ar- 
ticle to the contrary, any inchoate or accrued rights of such a member to 
‘purchase creditable service for military service, withdrawn service and prior 
‘service under the rules and regulations of the Law Enforcement Officers’ 
Retirement System may not be diminished and may be purchased as credit- 
able service with this Retirement System under the same conditions that 
would have otherwise applied. 

(hl) Any member may purchase creditable service for service as a member 
of the General Assembly not otherwise creditable under this section, provided 
the service is not credited in the Legislative Retirement Fund nor the Legisla- 
‘tive Retirement System, and further provided the member pays a lump sum 
,amount equal to the full cost of the additional service credits calculated on the 
basis of the assumptions used for the purposes of the actuarial valuation of the 
‘System’s liabilities, taking into account the additional retirement allowance 
arising on account of the additional service credits commencing at the earliest 
_age at which a member could retire on an unreduced retirement allowance as 
determined by the Board of Trustees upon the advice of the consulting actu- 
_ary, plus an administrative fee to be set by the Board of Trustees. 
_ G) Notwithstanding any other provision of this Chapter, any person who 
withdrew his contributions in accordance with the provisions of G.S. 128-27(£) 
.or 135-5(f) or the rules and regulations of the Law Enforcement Officers’ 
Retirement System and who subsequently returns to service may, upon com- 
pletion of 10 years of membership service, repay in a total lump sum any and 
_all of the accumulated contributions previously withdrawn with sufficient 
interest added thereto to cover one half of the cost of providing such additional 
credit plus a fee to cover expense of handling which shall be determined by the 
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Board of Trustees and receive credit for the service forfeited at time of with 
drawal(s), provided that he left service prior to July 1, 1975. Any person wh 
leaves service after June 30, 1975, and who withdraws his contributions i 
accordance with G.S. 128-27(f) or 135-5(f) or the rules and regulations of th 
Law Enforcement Officers’ Retirement System and who subsequently return 
to service may, upon completion of 10 years of membership service, repay in 
total lump sum any and all of the accumulated contributions previously with 
drawn with sufficient interest added thereto to cover the full cost of providin 
such additional credit plus a fee to cover expense of handling which shall b 
determined by the Board of Trustees and receive credit for the service foi 
feited at time of withdrawal(s). These provisions shall apply equally to retire 
members who had attained 10 years of membership service prior to retire 
ment. Cost as used in this subsection shall mean the amount of money re 
quired to provide additional retirement benefits based on service credit a) 
lowed at the time any adjustment to the service credit of a member is made 
The provisions of this subsection shall become effective for any employer onl, 
after an agreement to that effect has been executed by the employer and th 
Director of the Retirement System. 

(1) Notwithstanding any other provision of this Chapter, any member ma’ 
purchase creditable service for periods of employer approved leaves of absence 
when in receipt of benefits under the North Carolina Workers’ Compensatioi 
Act. This service shall be purchased by paying a cost calculated in the follow 
ing manner: | 

(1) Leaves of Absence Terminated Prior to July 1, 1983. — The cost to i 
member whose employer approved leave of absence, when in receip 
of benefits under the North Carolina Workers’ Compensation Act 
terminated upon return to service prior to July 1, 1983, shall be { 
lump sum amount payable to the Annuity Savings Fund equal to thi 
full liability of the service credits calculated on the basis of the as 
sumptions used for purposes of the actuarial valuation of the system’ 
liabilities, and shall take into account the retirement allowance aris 
ing on account of the additional service credit commencing at thi 
earliest age at which the member could retire on an unreduced retire 
ment allowance, as determined by the board of trustees upon thi 
advice of the consulting actuary, plus an administrative fee to be se 
by the board of trustees. | 

(2) Leaves of Absence Terminating On and After July 1, 1983. — The cos’ 
to a member whose employer approved leave of absence, when it 
receipt of benefits under the North Carolina Workers’ Compensatior 
Act, terminates upon return to service on and after July 1, 1983 
shall be a lump sum amount due and payable to the Annuity Savings 
Fund within six months from return to service equal to the tota 
employee and employer percentage rates of contribution in effect ai 
the time of purchase and based on the annual rate of compensation 0: 
the member immediately prior to the leave of absence; Provided 
however, the cost to a member whose amount due is not paid withir 
six months from return to service shall be the amount due plus one 
percent (1%) per month penalty for each month or fraction thereof the 
payment is made beyond the six-month period. 

(m) Omitted Membership Service. — A member who had service as an 
employee as defined in G.S. 135-1(10) and G.S. 128-21(10) or as a teacher as 
defined in G.S. 135-1(25) and who was omitted from contributing membershif 
through error may be allowed membership service, after submitting clear and 
convincing evidence of the error, as follows: | 

(1) within 90 days of the omission, by the payment of employee and em- 
ployer contributions that would have been paid; or 
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(2) after 90 days and prior to three years of the omission, by the payment 
of the employee and employer contributions that would have been 
paid plus interest compounded annually at a rate equal to the aver- 
age yield on the pension accumulation fund for the preceding calen- 
dar year; or 
(3) after three years of the omission, by the payment of an amount equal 
to the full cost of the service credits calculated on the basis of the 
assumptions used for the purposes of the actuarial valuation of the 
system’s liabilities, and shall take into account the additional retire- 
ment allowance arising on account of such additional service credit 
commencing at the earliest age at which a member could retire on an 
unreduced retirement allowance, as determined by the Board of 
Trustees upon the advice of the consulting actuary, plus an adminis- 
trative fee to be set by the Board of Trustees. 
Nothing contained in this subsection shall prevent an employer or member 
from paying all or a part of the cost of the omitted membership service; and to 
the extent paid by the employer, the cost paid by the employer shall be cre- 
dited to the pension accumulation fund; and to the extent paid by the member, 
the cost paid by the members shall be credited to the member’s annuity sav- 
ings account; provided, however, an employer does not discriminate against 
any member or group of members in his employ in paying all or any part of 
the cost of the omitted membership service. (1939, c. 390, s. 6; 1941, c. 357, s. 
194.3, C.D30;.19455c: 526,)s..3; 1951);:¢:.274, s.:3} 1955, cx 1153,.8: 3; 1967,.c. 
7/8, SS. 11, 12; 1969, c. 442, s. 6; 1971, c. 325, ss. 9-11, 19; 1973, c. 243, s. 2; c. 
667, s. 1; c. 816, s. 3; c. 1810, ss. 1-4; 1975, c. 205, s. 1; c. 485, ss. 1-3; 1977, c. 
973; 1979, c. 866, s. 1; c. 868, ss. 1, 2; c. 1059, s. 1; 1981, c. 557, s. 3; 1981 (Reg. 
Sess., 1982), c. 1283, s. 1; c. 1896, s. 3; 1988, c. 533, s. 2; 1983 (Reg. Sess., 


1984), c. 1034, s. 231; 1985, c. 407, s. 


Only Part of Section Set Out. — As the 
rest of the section was not affected by the 
amendments, it is not set out. 

Editor’s Note. — Session Laws 1983 (Reg. 
Sess., 1984), c. 1034, s. 256 is a severability 
clause. 

Session Laws 1985, c. 407, s. 2 provides: 

“Notwithstanding the provisions of G.S. 
128-26(m) or G.S. 185-4(u) any member of the 
Local Governmental Employees’ Retirement 
System or Teachers’ and State Employees’ Re- 
tirement System, who presents clear and con- 
vincing evidence that he was quoted a cost to 
purchase omitted membership service by ei- 
ther Retirement System within three years 
prior to the effective date of this act under 
some other rule, regulation or administrative 


interpretation, shall continue to have the right 


to purchase omitted membership service based 
on the same rule, regulation or administrative 
interpretation if such cost is paid within 180 
days of the effective date of this act.” 

Session Laws 1985, c. 479, s. 1.1 provides 
that the act shall be known as “The Current 
Operations Appropriations Act of 1985.” 

Session Laws 1985, c. 49, s. 230 is a sever- 
ability clause. 

Effect of Amendments. The 1981 
amendment, effective September 1, 1981, in- 


lb; c. 479, s.:196(h);) c: 649; ss. 11, 4.) 


serted “not to exceed one month of credit for 
each two years of membership service or 
fraction thereof’ in the first paragraph of sub- 
section (e). 

The first 1981 (Reg. Sess., 1982) amendment 
inserted “prior and” preceding “membership 
service” near the middle of the first paragraph 
of subsection (e). 

Session Laws 1981 (Reg. Sess., 1982), c. 
1283, s. 2, provides: “This act is effective upon 
ratification [June 22, 1982] and applies to limit 
sick leave as creditable service on or after Sep- 
tember 1, 1981.” 

The second 1981 (Reg. Sess., 1982) amend- 
ment, effective July 1, 1982, added the next-to- 
last paragraph in subsection (e). 

Session Laws 1981 (Reg. Sess., 1982), c. 
1396, s. 5 empowers and directs the Board of 
Trustees of the Teachers’ and State Employees’ 
Retirement System and the Local Governmen- 
tal Employees’ Retirement System to adjust 
the employers’ rates of contribution to the level 
necessary to fund the provisions of the act. 

The 1983 amendment, effective July 1, 1983, 
added subsection (1). 

The 1983 (Reg. Sess., 1984) amendment, ef- 
fective January 1, 1985, substituted “Law En- 
forcement Officers’ Retirement System” for 
“Law Enforcement Officers’ Benefit and Re- 
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tirement Fund” in the first sentence and in- 
serted “or the rules or regulations of the Law 
Enforcement Officers’ Retirement System” in 
the second sentence. 

The 1985 amendment by c. 407, s. 1, effective 
June 17, 1985, added subsection (m). 


§ 128-27. Benefits. 


(a) Service Retirement Benefits. — 


1985 CUMULATIVE SUPPLEMENT 


§ 128-27 
The 1985 amendment by c. 479, s. 196(h), 


effective January 1, 1986, added the last para- 
graph of subsection (e). 


The 1985 amendment by c. 649, ss. 1 and 4, | 


effective July 8, 1985, added the last sentence. 
of the next-to-last paragraph of subsection (e) 
and inserted subsection (h1). | 


(1) Any member may retire upon written application to the Board of 


Trustees setting forth at what time, as of the first day of a calendar 
month, not less than 30 days nor more than 90 days subsequent to 
the execution and filing thereof, he desires to be retired: Provided, 
that the said member at the time so specified for his retirement shal] 
have attained the age of 60 years and have at least five years of 
creditabie service or shall have completed 30 years of creditable ser- 
vice, or if a fireman, he shall have attained the age of 55 years and 
have at least five years of creditable service. 


(2) Repealed by Session Laws 1983 (Regular Session, 1984), c. 1019, s. th 
(3) Repealed by Session Laws 1971, c. 325, s. 12. 
(4) Any member who was in service October 8, 1981, who had attained 60 | 


years of age, may retire upon written application to the Board of | 
Trustees setting forth at what time, as of the first day of a calendar | 
month, not less than 30 days nor more than 90 days subsequent to. 
the execution and filing thereof, he desires to be retired. | 


(5) Any member who is a law enforcement officer, and who attains age 50 


and completes 15 or more years of creditable service in this capacity 
or who attains age 55 and completes five or more years of creditable 
service in this capacity, may retire upon written application to the 
Board of Trustees setting forth at what time, as of the first day of a 
calendar month, not less than 30 days nor more than 90 days subse- 
quent to the execution and filing thereof, he desires to be retired; 
provided, also, any member who has met the conditions required by 
this subdivision but does not retire, and later becomes an employee | 
other than as a law enforcement officer, continues to have the right to | 
commence retirement. | 


(b6) Service Retirement Allowance of Members Retiring on or after July 1, | 
1978, but prior to July 1, 1983. — Upon retirement from service, in accor- | 


dance with subsection (a) 


above, on or after July 1, 1978, but prior to July 1, 


1983, a member shall receive a service retirement allowance computed as_ 


(1) If the member’s service retirement 


date occurs on or after his sixty- 
fifth birthday or after the completion of 30 years of creditable service, — 
such allowance shall be equal to one and fifty-five one-hundredths 
percent (1.55%) of his average final compensation, multiplied by the 
number of years of his creditable service. 


(2a) If the member’s service retirement date occurs after his sixtieth and 


before his sixty-fifth birthday and prior to his completion of 30 or 
more years of creditable service, his retirement allowance shall be 
computed as in (1) above, but shall be reduced by one quarter of one 
percent (1/4 of 1%) thereof for each month by which his retirement 
date precedes the first day of the month coincident with or next fol- 
lowing his sixty-fifth birthday. 


(2b) If the member’s service retirement date occurs before his sixtieth 


birthday and prior to his completion of 30 or more years of creditable - 
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| 

service, his retirement allowance shall be the actuarial equivalent of 

Si allowance payable at the age of 60 years as computed in (2a) 

above. 

(3) Notwithstanding the foregoing provisions, any member whose credit- 

i able service commenced prior to July 1, 1965, and uniformed 
policemen or firemen not covered under the Social Security Act 
employed thereafter, shall receive not less than the benefits provided 
by G.S. 128-27(b). 

(b7) Service Retirement Allowances of Members Retiring on or after July 1, 
1983, but prior to July 1, 1985. — Upon retirement from service, in accor- 
dance with subsection (a) above, on or after July 1, 1983, but prior to July 1, 
a a member shall receive a service retirement allowance computed as 
follows: 

_ (1) If the member’s service retirement date occurs on or after his sixty- 

| fifth birthday, regardless of his years of creditable service, or after 

the completion of 30 years of creditable service, such allowance shall 

| be equal to one and fifty-seven one-hundredths percent (1.57%) of his 

average final compensation, multiplied by the number of years of his 
creditable service. 

(2a) If the member’s service retirement date occurs after his sixtieth and 
before his sixty-fifth birthday and prior to his completion of 30 or 
more years of creditable service, his retirement allowance shall be 
computed as in (1) above, but shall be reduced by one quarter of one 
percent (1/4 of 1%) thereof for each month by which his retirement 
date precedes the first day of the month coincident with or next fol- 

| lowing his sixty-fifth birthday. 

(2b) If the member’s service retirement date occurs before his sixtieth 

! birthday and prior to his completion of 30 or more years of creditable 

service, his retirement allowance shall be the actuarial equivalent of 

ne allowance payable at the age of 60 years as computed in (2a) 
above. 

(3) Notwithstanding the foregoing provisions, any member whose credit- 
able service commenced prior to July 1, 1965, and uniformed 
policemen or firemen not covered under the Social Security Act 
employed thereafter, shall receive not less than the benefits provided 
by G.S. 128-27(b). 

(b8) Service Retirement Allowance of Law Enforcement Officers Retiring 
on or after January 1, 1986. — Upon retirement from service, in accordance 
with subsection (a) of this section, on or after January 1, 1986, a member who 
is a law enforcement officer or an eligible former law enforcement officer, 
‘shall receive a service retirement allowance computed as follows: 

(1) If the member’s service retirement date occurs on or after his 55th 
birthday, and completion of five years of creditable service as a law 
enforcement officer, or after the completion of 30 years of creditable 
service, the allowance shall be equal to one and fifty-eight one 
hundredths percent (1.58%) of his average final compensation, 
multiplied by the number of years of his creditable service. 

(2) If the member’s service retirement date occurs after his 50th and 
before his 55th birthday with 15 or more years of creditable service as 
a law enforcement officer and prior to his completion of 30 years of 
creditable service, his retirement allowance shall be computed as in 
(1) above, but shall be reduced by one-third of one percent (1/3 of 1%) 
for each month by which his retirement date precedes the first day of 
the month coincident with or next following his 55th birthday. 

- (b9) Service Retirement Allowances of Members Retiring on or after July 1, 
1985. — Upon retirement from service, in accordance with subsection (a) 
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above, on or after July 1, 1985, a member shall receive a service retirement | 
allowance computed as follows: | 


(1) If the member’s service retirement date occurs on or after his 65th | 


birthday, regardless of his years of creditable service, or after the 
completion of 30 years of creditable service, such allowance shall be | 
equal to one and fifty-eight one hundredths percent (1.58%) of his’ 
average final compensation, multiplied by the number of years of his | 
creditable service. oe | 
(2) Such allowance shall also be governed by the provisions of G.S. 
128-27(b7)(2a), (2b), and (3). be 
(c) Disability Retirement Benefits. — Upon the application of a member or 
of his employer, any member who has had five or more years of creditable 
service may be retired by the Board of Trustees, on the first day of any calen- 
dar month, not less than 30 and not more than 90 days next following the date 
of filing such application, on a disability retirement allowance: Provided, that 
the medical board, after a medical examination of such member, shall certify 
that such member is mentally or physically incapacitated for the further 


performance of duty, that such incapacity was incurred at the time of active 


employment and has been continuous thereafter, that such incapacity is likely 
to be permanent, and that such member should be retired; Provided further 


the medical board shall determine if the member is able to engage in gainful 


employment and, if so, the member may still be retired and the disability 
retirement allowance as a result thereof shall be reduced as in subsection (e) 
below. Provided further, that the Medical Board shall not certify any member 
as disabled who: : 


(1) Applies for disability retirement based upon a mental or physical | 
incapacity which existed when the member first established member- | 


ship in the system; or 


(2) Is in receipt of any payments on account of the same disability which | 
existed when the member first established membership in the sys- 


tem. 


The Board of Trustees shall require each employee upon enrolling in the | 
retirement system to provide information on the membership appli- | 
cation concerning any mental or physical incapacities existing at the - 


time the member enrolls. 


Notwithstanding the requirement of five or more years of creditable service. 
to the contrary, a member who is a law enforcement officer and who has had | 


one year or more of creditable service and becomes incapacitated for duty as 


the natural and proximate result of an accident occurring while in the actual | 
performance of duty, and meets all other requirements for disability retire- 


ment benefits, may be retired by the Board of Trustees on a disability retire- 
ment allowance. 


(d3) Allowance on Disability Retirement of Persons Retiring on or after | 
July 1, 1971, but prior to July 1, 1982. — Upon retirement for disability, in | 
accordance with subsection (c) of this section on or after J uly 1, 1971, but prior © 
to July 1, 1982, a member shall receive a service retirement allowance if he > 
has attained the age of 65 years; otherwise he shall receive a disability retire- 


ment allowance which shall be computed as follows: 

(1) Such allowance shall be equal to a service retirement allowance calcu- 
lated on the basis of the member’s average final compensation prior 
to his disability retirement and the creditable service he would have 
had at the age of 65 years if he had continued in service. | 

(2) Notwithstanding the foregoing provisions, 


a. Any member whose creditable service commenced prior to July 1, 
1971, shall receive not less than the benefit provided by G.S. 


128-27(d2); 
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b. The amount of disability allowance payable from the reserve funds 
of the Retirement System to any member retiring on or after 
July 1, 1974, who is eligible for and in receipt of a disability 
benefit under the Social Security Act shall be seventy percent 
(70%) of the amount calculated under a above, and the balance 
shall be provided by the employer from time to time during each 
year in such amounts as may be required to cover such payments 
as current disbursements; and 

c. The amount of disability allowance payable to any member retir- 
ing on or after July 1, 1974, who is not eligible for and in receipt 
of a disability benefit under the Social Security Act shall not be 
payable from the reserve funds of the Retirement System but 
shall be provided by the employer from time to time during each 
year in such amounts as may be required to cover such payments 
as current disbursements. 

(d4) Allowance on Disability Retirement of Persons Retiring on or after 
July 1, 1982. — Upon retirement for disability, in accordance with subsection 
(c) of this section on or after July 1, 1982, a member shall receive a service 
retirement allowance if he has qualified for an unreduced service retirement 
allowance; otherwise the allowance shall be equal to a service retirement 
allowance calculated on the member’s average final compensation prior to his 
disability retirement and the creditable service he would have had had he 
continued in service until the earliest date on which he would have qualified 


for an unreduced service retirement allowance. 


(e) Reexamination of Beneficiaries Retired on Account of Disability. — 


Once each year during the first five years following retirement of a member 
_on a disability allowance, and once in every three-year period thereafter, the 


Board of Trustees may, and upon his application shall, require any disability 
beneficiary who has not yet attained the age of 60 years to undergo a medical 
examination, such examination to be made at the place of residence of said 
beneficiary or other place mutually agreed upon, by the physician or physi- 
cians designated by the Board of Trustees. Should any disability beneficiary 
who has not yet attained the age of 60 years refuse to submit to at least one 
medical examination in any such year by a physician or physicians designated 


by the Board of Trustees, his allowance may be discontinued until his with- 


drawal of such refusal, and should his refusal continue for one year, all his 
_ rights in and to his pension may be revoked by the Board of Trustees. 


(1) The Board of Trustees shall determine whether a disability benefi- 
ciary is engaged in or is able to engage in a gainful occupation paying 
more than the difference, as hereinafter indexed, between his disabil- 
ity retirement allowance and the gross compensation earned as an 
employee during the 12 consecutive months in the final 48 months of 
service prior to retirement producing the highest gross compensation 
excluding any compensation received on account of termination. If 
the disability beneficiary is earning or is able to earn more than the 
difference, the portion of his disability retirement allowance not pro- 
vided by his contributions shall be reduced to an amount which, 
together with the portion of the disability retirement allowance pro- 
vided by his contributions and the amount earnable by him shall 
equal the amount of his gross compensation prior to retirement. This 
difference shall be increased on January 1 each year by the ratio of 
the Consumer Price Index to the Index one year earlier, calculated to 
the nearest tenth of a percent (1/10 of 1%). Should the earning capac- 
ity of the disability beneficiary later change, the portion of his disa- 
bility retirement allowance not provided by his contributions may be 
further modified. In lieu of the reductions on account of a disability 
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beneficiary earning more than the aforesaid difference, he may elect 
to convert his disability retirement allowance to a service retirement 
allowance calculated on the basis of his average final compensation 
and creditable service at the time of disability retirement and his age 
at the time of conversion to service retirement. This election is irre- 
vocable. | 

The provisions of this subdivision shall not apply to beneficiaries of 
the Law Enforcement Officers’ Retirement System transferred to this 
Retirement System who commenced retirement on and before J uly 1, 
1981. 

(2) Should a disability beneficiary under the age of 62 years be restored 
to active service at a compensation not less than his average final 
compensation, his retirement allowance shall cease, he shall again 
become a member of the Retirement System and he shall contribute. 
thereafter at the contribution rate which is applicable during his 
subsequent membership service. Any prior service certificate on the 
basis of which his service was computed at the time of his retirement 
shall be restored to full force and effect, and in addition, upon his 
subsequent retirement he shall be credited with all his service as a 
member, but should he be restored to active service on or after the 
attainment of the age of 50 years his pension upon subsequent retire- 
ment shall not exceed the sum of the pension which he was receiving | 
immediately prior to his last restoration after June 30, 1951, and the. 
pension that he would have received on account of his service since | 
such last restoration had he entered service at that time as a new. 
entrant. | 

(3) Notwithstanding the foregoing, a member retired on a disability re- 
tirement allowance who is restored to service and subsequently re-_ 
tires on or after July 1, 1971, shall be entitled to an allowance not | 
less than the allowance prescribed in a below reduced by the amount 
in b below. | 
a. The allowance to which he would have been entitled if he were - 

retiring for the first time, calculated on the basis of his total — 
creditable service represented by the sum of his creditable ser- 
vice at the time of his first retirement and his creditable service - 
after he was restored to service. : | | 
b. The actuarial equivalent of the retirement benefits he previously | 
received. | 

(3a) Notwithstanding the foregoing, a member retired on a disability 
retirement allowance who is restored to service and subsequently — 
retires on or after July 1, 1985, shall be entitled to an allowance tom 
which he would have been entitled if he were retiring for the first — 
time, calculated on the basis of his total creditable service repre- 
sented by the sum of his creditable service at the time of his first _ 
retirement and his creditable service after he was restored to service. 
Provided, however, any election of an optional allowance cannot be 
changed unless the member subsequently completes three years of — 
membership service after being restored to service. 

(4) As a condition to the receipt of the disability retirement allowance 
provided for in G.S. 128-27(d), (d1), (d2) and (d3) each member retired 
on a disability retirement allowance shall, on or before April 15 of 
each calendar year, provide the Board of Trustees with a statement of 
his or her income received as compensation for services, including 
fees, commissions or similar items, and income received from busi- 
ness, for the previous calendar year. Such statement shall be filed on 
a form as required by the Board of Trustees. 
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The Director of the State Retirement Systems shall contact any 
I State or federal agency which can provide information to substanti- 
- ate the statement required to be submitted by this subdivision and 
may enter into agreements for the exchange of information. 
(5) Notwithstanding any other provisions of this Article to the contrary, a 
beneficiary who was a beneficiary retired on a disability retirement 
) with the Law Enforcement Officers’ Retirement System at the time of 
' the transfer of law enforcement officers employed by a participating 
employer and beneficiaries last employed by a participating employer 
to this Retirement System and who also was a contributing member 
| of this Retirement System at that time, shall continue to be paid his 
| retirement allowance without restriction and may continue as a 
| member of this Retirement System with all the rights and privileges 
! appendant to membership. Any beneficiary who retired on a disabil- 
| ity retirement allowance as an employee of any participating em- 
ployer under the Law Enforcement Officers’ Retirement System and 
becomes employed as an employee other than as a law enforcement 
officer by an employer participating in the Retirement System after 
the aforementioned transfer shall continue to be paid his retirement 
allowance without restriction and may continue as a member of this 
Retirement System with all the rights and privileges appendant to 
membership until January 1, 1989, at which time his retirement 
allowance shall cease and his subsequent retirement shall be deter- 
mined in accordance with the preceding subdivision (3a) of this sec- 
tion. Any beneficiary as hereinbefore described who becomes 
employed as a law enforcement officer by an employer participating 
in the Retirement System shall cease to be a beneficiary and shall 
immediately commence membership and his subsequent retirement 
shall be determined in accordance with subdivision (3a) of this sec- 
tion. 

(f) Return of Accumulated Contributions. — Should a member cease to be 
an employee except by death or retirement under the provisions of this Chap- 
ter, he shall upon submission of an application be paid, not earlier than 60 
days from the date of termination of service, his contributions and, if he has 
attained at least five years of membership service or if termination of his 
membership service is involuntary as certified by the employer, the accumu- 
lated regular interest thereon, provided that he has not in the meantime 
returned to service. Upon payment of such sum his membership in the System 
shall cease and, if he thereafter again becomes a member, no credit shall be 
allowed for any service previously rendered except as provided in G.S. 128-26; 
and such payment shall be in full and complete discharge of any rights in or to 
any benefits otherwise payable hereunder. Upon receipt of proof satisfactory 
to the Board of Trustees of the death, prior to retirement, of a member or 
former member there shall be paid to such person or persons as he shall have 
nominated by written designation duly acknowledged and filed with the 
Board of Trustees, if such person or persons are living at the time of the 
member’s death, otherwise to the member’s legal representatives, the amount 
of his accumulated contributions at the time of his death, unless the benefi- 
ciary elects to receive the alternate benefit under the provisions of (m) below. 
Notwithstanding any other provision of Chapter 128, there shall be deducted 
from any amount otherwise payable hereunder any amount due any partici- 
pating employer by the member by reason of any outstanding overpayment of 
salary or by reason of the embezzlement of fees collected by the member for 
any participating employer; provided that, notwithstanding any other provi- 
sions of this Chapter, even if the member fails to demand the return of his 
accumulated contributions within 90 days from the day he ceases to be an 
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employee, any amount due such participating employer by reason of any out- 
standing overpayment of salary or embezzlement of fees shall be paid to such 
participating employer upon demand; provided, further, that such participat- 
ing employer shall have notified the executive secretary of any amount so due. 
and that the Retirement System shall have no liability for amounts so de- 
ducted and transmitted to such participating employer nor for any failure by | 
the Retirement System for any reason to make such deductions. An extension © 
service employee who made contributions to the Local Governmental Km- | 
ployees’ Retirement System and the Teachers’ and State Employees’ Retire- _ 
ment System as a result of dual employment may not be paid his accumulated k 
contributions unless he is eligible to be paid his accumulated contributions in 
both systems for the same period of service. 
Pursuant to the provisions of G.S. 135-56.2, a member who is also a member 
of the Consolidated Judicial Retirement System may irrevocably elect to 
transfer any accumulated contributions to the Consolidated Judicial Retire- | 
ment System or to the Supplemental Retirement Income Plan and forfeit any 
rights in or to any benefits otherwise payable hereunder. 7 
(f1) Notwithstanding the foregoing provisions, upon or after retirement any | 
member who was a uniformed fireman and any surviving beneficiary of a 
member who was a uniformed fireman, shall upon submission of an applica- j 
tion, be paid the sum of accumulated contributions, with regular interest | 
thereon, made under those provisions of G.S. 128-30(b)(1) that applied from / 
July 1, 1965, through June 30, 1971, to the extent of the contributions re- — 
quired of the member that were in excess of the contributions required of © 
other members of the Local Governmental Employees’ Retirement System — 
covered under the Social Security Act as was from time to time in effect; | 
provided that, the return of contributions shall be payable only if the contri- | 
butions did not increase the retirement allowance of the member or surviving © 
beneficiary under the provisions of this Chapter. i 
(1) Death Benefit Plan. — The provisions of this subsection shall become _ 
effective for any employer only after an agreement to that effect has been ’ 
executed by the employer and the Director of the Retirement System. There is _ 
hereby created a Group Life Insurance Plan (hereinafter called the “Plan”) — 
which is established as an employee welfare benefit plan that is separate and — 
apart from the Retirement System and under which the members of the Re- _ 
tirement System shall participate and be eligible for group life insurance — 
benefits. Upon receipt of proof, satisfactory to the Board of Trustees in their — 
capacity as trustees under the Group Life Insurance Plan, of the death, in © 
service, of a member who had completed at least one full calendar year of | 

membership in the Retirement System, there shall be paid to such person as 

he shall have nominated by written designation duly acknowledged and filed 
with the Board of Trustees, if such person is living at the time of the member’s | 
death, otherwise to the member’s legal representatives, a death benefit. Such | 
death benefit shall be equal to the greater of: | 
(1) The compensation on which contributions were made by the member 
during the calendar year preceding the year in which his death oc- 

curs, or 

(2) The greatest compensation on which contributions were made by the 
member during a 12-month period of service within the 24-month _ 
period of service ending on the last day of the month preceding the | 
month in which his last day of actual service occurs; | 
(3) Repealed by Session Laws 1983 (Regular Session, 1984), c. 1049, s. 2; | 
subject to a maximum of twenty thousand dollars ($20,000). Such death bene- _ 
fit shall be payable apart and separate from the payment of the member’s | 


. 
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- member shall be deemed to be in service at the date of his death if his death 
-yecurs within 180 days from the last day of his actual service. 

_ The death benefit provided in this subsection shall not be payable, notwith- 
‘standing the member’s compliance with all the conditions set forth in the 
_ preceding paragraph, if his death occurs 

(1) After June 30, 1969 and after he has attained age 70; or 

1} (2) After December 31, 1969 and after he has attained age 69; or 

! (3) After December 31, 1970 and after he has attained age 68; or 

i (4) After December 31, 1971 and after he has attained age 67; or 

(5) After December 31, 1972 and after he has attained age 66; or 

(6) After December 31, 1973 and after he has attained age 65; or 

(7) After December 31, 1978 and after he has attained age 70. 

Notwithstanding the above provisions, the death benefit shall be payable on 
account of the death of any member who died or dies on or after January 1, 
1974, but before January 1, 1979, after attaining age 65, if he or she had not 
yet attained age 65, if he or she had not yet attained age 66, was at the time of 
death completing the work year for those individuals under specific contract, 
or during the fiscal year for those individuals not under specific contract, in 
which he or she attained 65, and otherwise met all conditions for payment of 
the death benefit. 

Notwithstanding the above provisions, the Board of Trustees may and is 
specifically authorized to provide the death benefit according to the terms and 
conditions otherwise appearing in this Plan in the form of group life insur- 
ance, either (i) by purchasing a contract or contracts of group life insurance 
with any life insurance company or companies licensed and authorized to 
transact business in this State for the purpose of insuring the lives of mem- 
bers in service, or (ii) by establishing a separate trust fund qualified under 
section 501(c)(9) of the Internal Revenue Code of 1954, as amended, for such 
purpose. To that end the Board of Trustees is authorized, empowered and 
directed to investigate the desirability of utilizing group life insurance by 
either of the foregoing methods for the purpose of providing the death benefit. 
‘Tf a separate trust fund is established, it shall be operated in accordance with 

rules and regulations adopted by the Board of Trustees and all investment 
earnings on the trust fund shall be credited to such fund. 

In administration of the death benefit the following shall apply: 

(1) For the purpose of determining eligibility only, in this subsection 
“calendar year” shall mean any period of 12 consecutive months. For 
all other purposes in this subsection “calendar year” shall mean the 
12 months beginning January 1 and ending December 31. 

(2) Last day of actual service shall be: 

a. When employment has been terminated, the last day the member 
actually worked. 

b. When employment has not been terminated, the date on which an 
absent member’s sick and annual leave expire. 

(3) For a period when a member is on leave of absence, his status with 
respect to the death benefit will be determined by the provisions of 
G.S. 128-26(g). 

(4) A member on leave of absence from his position as a local governmen- 
tal employee for the purpose of serving as a member or officer of the 
General Assembly shall be deemed to be in service during sessions of 
the General Assembly and thereby covered by the provisions of the 
death benefit, if applicable. The amount of the death benefit for such 
member shall be the equivalent of the salary to which the member 
would have been entitled as a local governmental employee during 
the 12-month period immediately prior to the month in which death 
occurred, not to exceed twenty thousand dollars ($20,000). 
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The provisions of the Retirement System pertaining to administration, G.S, 
128-28, and management of funds, G.S. 128-29, are hereby made applicable to 
the Plan. a 

(11) Death Benefit Plan for Law Enforcement Officers, — Under all re- 
quirements and conditions as otherwise provided for in subsection (1), nea 
for the requirement that the provisions are effective only after an agreement 
has been executed by the employer and the Director of the Retirement Sys- 
tem, all law enforcement officers who are members of the Retirement System 
shall participate and be eligible for group life insurance benefits under the 
Plan, and employers shall fund the cost of these benefits. A 

(m) Survivor’s Alternate Benefit. — Upon the death of a member in service, 
the principal beneficiary designated to receive a return of accumulated contri- 
butions shall have the right to elect to receive in lieu thereof the reduced 
retirement allowance provided by Option two of subsection (g) above com- 
puted by assuming that the member had retired on the first day of the month 
following the date of his death, provided that all three of the following condi- 
tions apply: | 

(1) The member had attained the age and/or creditable service to be eligi- 
ble to commence retirement with an early or service retirement al- 
lowance. | 

(2) The member had designated as the principal beneficiary to receive a 
return of his accumulated contributions one and only one person who 
is living at the time of his death. 

(3) The member had not instructed the Board of Trustees in writing that 
he did not wish the provisions of this subsection apply. | 

(y) Notwithstanding the foregoing provisions, the increase in allowance to 
each beneficiary on the retirement rolls as of J uly 1, 1980, which shall become. 
payable on January 1, 1982, as otherwise provided in G.S. 128-27(h), shall be 
the percentage available therefrom plus an additional six and six-tenths per- 
cent (6.6%); provided that in no case shall the increase exceed a total of seven - 
percent (7%). The provisions of this subsection shall apply also to the allow-. 
ance of a surviving annuitant of the beneficiary. 

(z) Notwithstanding the foregoing provisions, the increase in allowance to 
each beneficiary as of July 1, 1983, which shall become payable on July 1, 
1984, shall be three and eight-tenths percent (3.8%) as provided in G.S. 
128-27(k) plus an additional four and two-tenths percent (4.2%) to a total of 
eight percent (8%). The provision of this subsection shall apply also to the 
allowance of a Surviving annuitant of a beneficiary. The cost of these in- 
creases shall be borne from the funds of the Retirement System. 

(z1) Notwithstanding the foregoing provisions, from and after J uly 1, 1985, 
the retirement allowance to or on account of beneficiaries whose retirement 
commenced on or before July 1, 1984, shall be increased by four percent (4%) 
of the allowance payable on July 1, 1984, in accordance with G.S. 128-27(k). 
Furthermore, from and after July 1, 1985, the retirement allowance to or on 


of beneficiaries on the retirement rolls as of June 1, 1985, shall be increased 
by six-tenths percent (0.6%) of the allowance payable on June 1, 1985. This 
allowance shall be calculated on the basis of the allowance payable and in 
effect on June 30, 1985, so as not to be compounded on any other increases 
payable on allowances in effect on June 30, 1985. (1939, c. 390, s. 7; 1945, c. 
926, s. 4; 1951, c. 274, ss. 4-6; 1955, c. 1153, ss. 4-6: 1957, c. 855, ss. 1-4; 1959, 
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c. 491, ss. 5-8; 1961, c. 515, ss. 2, 6, 7; 1965, c. 781; 1967, c. 978, ss. 3-7; 1969, c. 
442, ss. 7-14; c. 898; 1971, c. 325, ss. 12-16, 19; c. 326, ss. 3-7; 1978, c. 243, ss. 
3-7: c. 244, ss. 1-3; c. 816, s. 4; c. 994, ss. 2, 4; c. 1313, ss. 1, 2; 1975, c. 486, ss. 1, 
ec. 621, ss. 1, 2; 1975, 2nd Sess., c. 983, ss. 126-128; 1977, 2nd Sess., c. 1240; 
1979, c. 862, ss. 2, 6, 7; c. 974, s. 1; c. 1063, s. 2; 1979, 2nd Sess., c. 1196, s. 2; 
‘ec. 1213, 1240; 1981, c. 672, s. 2; c. 689, s. 1; c. 940, s. 1; c. 975, s. 2; c. 978, ss. 3, 
4; c. 980, ss. 1, 2; c. 981, ss. 1, 2; 1981 (Reg. Sess., 1982), c. 1284, ss. 1, 2; 1983, 
c. 467; c. 761, ss. 226, 227; 1983 (Reg. Sess., 1984), c. 1019, s. 1; c. 1044; c. 
1049, ss. 1-3; c. 1086; 1985, c. 138; c. 348, s. 2; c. 479, s. 196(i)-(n); c. 529, s. Ate 
649, ss. 8, 10; c. 751, ss. 1-4, 6; c. 791, s. 56.) 


Only Part of Section Set Out. — As the 
rest of the section was not affected by the 
amendments, it is not set out. 

Editor’s Note. — Session Laws 1983, c. 761, 
s. 233, provides that the amendment by s. 227 
of c. 761 shall not diminish any inchoate or 
accrued rights of any member in service on the 
date of ratification of the act. The act was rati- 
fied July 15, 1983. 

Session Laws 1983 (Reg. Sess., 1984), c. 
1049, s. 4, provides: 

“No inchoate or pending right of any benefi- 

-ciary in receipt of a disability retirement al- 
lowance from the Teachers’ and State Em- 
ployees’, Local Governmental Employees’, or 
Law Enforcement Officers’ Retirement Sys- 
tems, on the date of ratification of this act shall 
be diminished.” 

The act was ratified July 2, 1984. 

Session Laws 1985, c. 479, s. 1.1 provides 
that the act shall be known as “The Current 
Operations Appropriations Act of 1985.” 

Session Laws 1985, c. 479, s. 196(u) provides: 

“Transfers of Assets of the Law Enforcement 
Officers’ Retirement System to Other Retire- 
ment Systems. As of January 1, 1986, assets of 
the Law Enforcement Officers’ Retirement Sys- 
tem, provided for under Article 12 of Chapter 
143 of the General Statutes, as it existed prior 
to January 1, 1986, shall be transferred to the 
Local Governmental Employees’ Retirement 
System provided for under Article 3 of Chapter 
128 of the General Statutes, and the Supple- 
mental Retirement Income plan of North Caro- 
lina, provided for under Article 5 of Chapter 
135 of the General Statutes, in the amounts 
calculated and in the order of precedence enu- 
merated as follows: 

“(1) The regular accumulated contributions 
of members of the Law Enforcement Officers’ 
Retirement System shall be transferred from 
the annuity savings fund of the Law Enforce- 
ment Officers’ Retirement System to the annu- 
ity savings fund of the Local Governmental 
Employees’ Retirement System to the credit of 
each individual member. 

“(2) An amount equal to the present value of 
the liabilities on account of the retirement al- 
lowances payable to beneficiaries of the Law 
Enforcement Officers’ Retirement System, as 


calculated by the Retirement System’s consult- 
ing actuary, shall be transferred from the pen- 
sion accumulation fund of the Law Enforce- 
ment Officers’ Retirement System to the pen- 
sion accumulation fund of the Local Govern- 
mental Employees’ Retirement System. 

*(3) After the transfer provided for above, 
the remaining assets in the pension accumula- 
tion fund of the Law Enforcement Officers’ Re- 
tirement System shall be transferred to the 
pension accumulation fund of the Local Gov- 
ernmental Employees’ Retirement System 
with the amount of such assets to be taken into 
account by the Retirement System’s consulting 
actuary in determining the employers’ rates of 
contribution under G.S. 128-30(d) (9). 

‘(4) The special annuity account accumu- 
lated contributions shall be transferred from 
the special annuity savings fund of the Law 
Enforcement Officers’ Retirement System to 
the Supplemental Retirement Income Plan of 
North Carolina, or some other employer-spon- 
sored trust qualified under Sections 401(a) and 
401(k) of the Internal Revenue Code of 1954 as 
amended. 

“(5) The separate trust fund reserves held 
under the death benefit plan provided for in 
G.S. 143-166.02, as it existed prior to January 
1, 1986, shall be transferred to the separate 
trust fund for the death benefit plan provided 
for in G.S. 128-27(1).” 

Session Laws 1985, c. 520, ss. 3 and 4, pro- 
vide: 

“Sec, 3. An active or retired extension ser- 
vice employee who was employed in part by a 
county and in part by the Cooperative Agricul- 
tural Extension Service and who was paid his 
accumulated contributions from either the 
Teachers’ and State Employees’ Retirement 
System or the Local Governmental Employees’ 
Retirement System while retaining his accu- 
mulated contributions in the other Retirement 
System for the same period may on or before 
June 30, 1986, or 90 days after the effective 
date of this legislation, whichever comes last, 
repay in a lump sum the accumulated contri- 
butions withdrawn with interest and a fee 
added thereto to be determined by the Board of 
Trustees and restore the service credit repre- 
sented thereby. 
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“Sec. 4. Nothing in this act should be con- 
strued to require any employee of the Coopera- 
tive Agricultural Extension Service who has 
elected to become a member of a retirement 
system for employees of the United States Gov- 
ernment to become a member of the Teachers’ 
and State Employees’ Retirement System.” 

Section 8 of Session Laws 1985, c. 751, pro- 
vides: 

“In order to fund the provisions of this act, 
the Board of Trustees of the Local Governmen- 
tal Employees’ Retirement System, and Law 
Enforcement Officers’ Retirement System with 
the advice of its consulting actuary, shall apply 
any unencumbered actuarial gain remaining 
after application of actuarial gains to any cost- 
of-living increase granted to retired members 
effective July 1, 1985, and shall adjust the nor- 
mal contribution rate of employers, without in- 
crease in the total employers’ contribution 
rates and without changes in the amortization 
periods for liquidation of unfunded accrued lia- 
bilities of employers participating in the Re- 
tirement System.” 

Session Laws 1983, c. 761, s. 259, and Ses- 
sion Laws 1985, c. 479, s. 230, are severability 
clauses. 

Effect of Amendments. — 

Session Laws 1981, c. 672, in the first sen- 
tence of subsection (f), substituted “his contri- 
butions and, if he has attained at least five 
years of membership service or if termination 
of his membership service is involuntary as 
certified by the employer, the accumulated reg- 
ular interest thereon” for “the sum of his con- 
tributions and the accumulated regular inter- 
est thereon.” Session Laws 19813"6." 672. se. 5, 
makes the 1981 amendment effective July 1, 
1981, but further provides that “nothing con- 
tained in this act shall affect any interest that 
has accrued to the account of any member prior 
to the effective date of this act.” 

Session Laws 1981, c. 689, effective July 1, 
1981, added the second proviso in the first 
paragraph of subsection (c), 

Session Laws 1981, c. 940 added the third 
proviso, including subdivisions (1) and (2), in 
the first paragraph of subsection (c) and also 
added the second paragraph of subsection (c). 

Session Laws 1981, c. 975 rewrote subdivi- 
sion (1) of subsection (e). 

Session Laws 1981, c. 978 deleted “in ser- 
vice” following “Any member”, substituted 
“what time” for “which time”, and inserted “as 
of the first day of a calendar month”, all near 
the beginning of subdivision (1) of subsection 
(a), and rewrote the proviso at the end of subdi- 
vision (1) of subsection (a). The amendment 
also deleted “regardless of his years of credit- 
able service” following “sixty-fifth birthday” 
near the beginning of subdivision (1) of subsec- 
tion (b6). 
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Session Laws 1981, c. 980, effective July j 
1982, inserted “but prior to July 1, 1982” in th 
catchline and the text of subsection (d3) an 
added subsection (d4). The amendment als 
substituted “of this section” for “above” follow 
ing “subsection (c)” in subsection (d3). | 

Session Laws 1981, c. 981, added the firs 
sentence of subsection (1), and added subsectioy 
(y). | 

The 1981 (Reg. Sess., 1982) amendment, ef 
fective July 1, 1983, in subsection (b6) inserte, 
“but prior to July 1, 1983” in two places anc 
substituted “Allowance” for “Allowances.” Th 
amendment also added subsection (b7). ir 
amending subsection (b6), the amendment re 
ferred to “rewriting the words prior to the firs; 
semi-colon.” “The first colon” was plainly in. 
tended, and the amendment has been given ef. 
fect. | 
Session Laws 1983, c. 467, effective June 8. 
1983, substituted “not earlier than 60 days 
from the date of termination of service” for 
“not earlier than 60 days from receipt in the 
Raleigh offices of the Board of Trustees of an 
acceptable application on a form provided by 
the Retirement System” in the first sentence of 
subsection (f). : | 

Session Laws 1983, c. 761, effective July 1, 
1983, in s. 226 of the act added subdivision 
(a)(4), and in s. 227 of the act substituted “had 
attained the age of 60 years with at least five 
years of creditable service” for “had attained. 
age 55 regardless of length of service” in subdi- 
vision (m)(1). | 

The 1983 (Reg. Sess., 1984) amendment by c. 
1019, effective October 1, 1984, deleted subdi- 
vision (a)(2), relating to members in service 
who attain age 70. | 

The 1983 (Reg. Sess., 1984) amendment by c.. 
1044, effective June 29, 1984, added subsection. 
(z). : 
The 1983 (Reg. Sess., 1984) amendment by c. 
1049, effective January 1, 1984, in the first 
paragraph of subsection (1 ), rewrote subdivi- 
sion (2), deleted subdivision (3), relating to any 
member who had applied for and was entitled 
to receive a disability reitrement allowance 
under the System, and rewrote the last sen- 
tence of that paragraph. 

The 1983 (Reg. Sess., 1984) amendment by c. 
1086, effective July 1, 1984, added subsection 
(f1). 

The 1985 amendment by c. 188, effective 
July 1, 1985, substituted “fireman and any sur- 
viving beneficiary of a member who was a uni- 
formed fireman, shall” for “fireman, shall” 
near the beginning of subsection (f1), and in- 
serted “or surviving beneficiary” following “in- 
crease the retirement allowance of the mem- 
ber” near the end of subsection (f1). 

The 1985 amendment by c. 348, s. 2, effective 
July 1, 1985, added the second paragraph of 
subsection (f). 
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The 1985 amendment by c. 479, s. 196(i)-(n), 
effective January 1, 1986, deleted “uniformed 
policeman or” preceding “fireman” near the 
end of subdivision (a)(1), added subdivision 
(a)(5), added subsection (b8), added the last 
paragraph of subsection (c), added the second 
paragraph of subdivision (e)(1), added new sub- 
section (/1), and rewrote subdivision (m)(1), 
which formerly read “The member had 
attained age 50 with at least 20 years of credit- 
able service, or had attained the age of 60 
years with at least five years of creditable ser- 
vice, or had credit for at least 30 years of ser- 
vice regardless of age.” 

The 1985 amendment by c. 520, s. 2, effective 
July 1, 1985, added the last sentence of the 
first paragraph of subsection (f). 

The 1985 amendment by c. 649, ss. 8 and 10, 
effective July 8, 1985, added subdivisions 
(e)(3a) and (e)(5). 
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The 1985 amendment by c. 751, s. 1, effective 
July 1, 1985, changed the catchline of subsec- 
tion (b7) and inserted “but prior to July 1, 
1985” in the introductory language of subsec- 
tion (b7). 

The 1985 amendment by c. 751, s. 2, effective 
July 1, 1985, as amended by Session Laws 
1985, c. 791, s. 56, added subsection (b9). 

The 1985 amendment by c. 751, s. 3, effective 
July 1, 1985, added subsection (aa). 

The 1985 amendment by c. 751, s. 4, effective 
July 1, 1985, added subsection (z1). 

The 1985 amendment by c. 751, s. 6, effective 


Jan. 1, 1986, substituted “one and fifty-eight 


one hundredths percent (1.58%)” for “one and 
fifty-seven one hundredths percent (1.57%)” in 
subdivision (b8)(1). 


§ 128-28. Administration and responsibility for operation 


of System. 


(c) Members of Board. — The Board shall consist of the Board of Trustees of 


‘the Teachers’ and State Employees’ Retirement System, and three local gov- 
ernmental officials designated by the Governor. One local governmental offi- 
cial shall be a mayor, a member of the governing body, or a full-time officer of 
a city or town participating in the Retirement System, and one local govern- 
mental official shall be a county commissioner or a full-time officer of a county 
participating in the Retirement System, and one local governmental official 
shall be a law-enforcement officer employed by an employer participating in 


the Retirement System. The Governor shall designate these three local gov- 
ernmental officials on April 1 of years in which an election is held for the 
office of Governor, or as soon thereafter as possible, and the three local gov- 
ernmental officials designated by the Governor shall serve on the Board in 
addition to the regular duties of their city, town, or county office: Provided, 
that if for any reason any local governmental official so designated vacates 
the city, town, or county office which he held at the time of this designation, 


the Governor shall designate some ot 


her local governmental official to serve 


until the next regular date for the designation of local governmental officials 


to serve on the Board. 


(1939, c. 390, s. 8; 1941, c. 357, s. 6; 1945, c. 526, s. 7; 1961, c. 515, ss. 3, 4; 


1965, c. 781, 1969, c. 442, s. 15; 1973, c. 


Only Part of Section Set Out. — As the 
rest of the section was not affected by the 
amendment, it is not set out. 

Editor’s Note. — Session Laws 1985, c. 479, 
s. 1.1 provides that the act shall be known as 
“The Current Operations Appropriations Act of 
1985.” 

Session Laws 1985, c. 479, s. 230 is a sever- 
ability clause. 


943, s. 8; 1985, c. 479, s. 196(0).) 


Effect of Amendments. — The 1985 
amendment, effective January 1, 1986, substi- 
tuted “three” for “two” in the first sentence of 
subsection (c) and in two places in the third 
sentence of subsection (c) and added “and one 
local governmental official shall be a law-en- 
forcement officer employed by an employer 
participating in the Retirement System” at the 
end of the second sentence of subsection (c). 
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§ 128-30. Method of financing. 


(b) Annuity Savings Fund. — The annuity savings fund shall be a fund ii 
which shall be accumulated contributions from the compensation of member 
to provide for their annuities. Contributions to and payments from the annu 
ity savings fund shall be made as follows: | 

(1) Prior to July 1, 1951, each participating employer shall cause to bi 
deducted from the salary of each member of each and every payroll 0 
such employer for each and every payroll period four per centum (4% 
of his earnable compensation. On and after such date the rate 
deducted shall be five per centum (5%) in the case of a Class A mem. 
ber or a Class C member, and four per centum (4%) in the case of ¢ 
Class B member; provided, however, that with respect to any membe} 
who is covered under the Social Security Act in accordance with the 
agreement entered into during 1955 in accordance with the provi- 
sions of Article 2 of Chapter 135 of Volume 3B of the General Stat- 
utes, as amended, such deduction shall, commencing with the first 
day of the period of service with respect to which such agreement is 
effective, be at the rate of three per centum (3%) of the part of his 
actual compensation not in excess of the amount taxable to him un- 
der the Federal Insurance Contributions Act as from time to time in 
effect plus five per centum (5%) of the part of his actual compensation 
not so taxable; provided that in the case of any member so eligible 
and receiving compensation from two or more employers such deduc- 
tions may be adjusted under such rules as the Board of Trustees may 
establish so as to be as nearly equivalent as practicable to the deduc- 
tions which would have been made had the member received all of 
such compensation from one employer. Notwithstanding the forego- 


event be deemed to be taxes contributed by employees as required 
under Article 2 of Chapter 135 of Volume 3B of the General Statutes, 
as amended, and shall be in lieu of contributions otherwise payable 


centum (4%) of the portion of compensation not in excess of forty- 
eight hundred dollars ($4,800) and six per centum (6%) of the portion 
of compensation in excess of forty-eight hundred dollars ($4,800); and 


hundred dollars ($5,600) and six Per centum (6%) of the portion of 
compensation in excess of fifty-six hundred dollars ($5,600); and with 
respect to the period of service commencing July 1, 1967, and ending 
June 30, 1976, the rate of such deductions shal] be five per centum 
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(5%) of the portion of compensation not in excess of five thousand six 
hundred dollars ($5,600) and six per centum (6%) of the portion of 
compensation in excess of five thousand six hundred dollars ($5,600). 
* Such rates shall apply uniformly to all members of the Retirement 

! ' System, irrespective of class. 

| Notwithstanding the foregoing, effective July 1, 1976, with respect 

to compensation paid on and after July 1, 1976, the rate of such 

| deductions shall be six per centum (6%) of the compensation received 

) by any member. Such rates shall apply uniformly to all members of 

the Retirement System, irrespective of class. 

(2) The deductions provided for herein shall be made notwithstanding 
| that the minimum compensation provided for by law for any member 
| shall be reduced thereby. Every member shall be deemed to consent 

and agree to the deductions made and provided for herein and shall 

receipt for his full salary or compensation, and payment of salary or 
compensation less said deduction shall be a full and complete dis- 
charge and acquittance of all claims and demands whatsoever for the 
services rendered by such person during the period covered by such 
payment, except as to the benefits provided under this Article. The 
employer shall certify to the Board of Trustees on each and every 
payroll or in such other manner as the Board of Trustees may pre- 
scribe, the amounts to be deducted; and each of said amounts shall be 
deducted, and when deducted shall be paid into said annuity savings — 
fund, and shall be credited, together with regular interest thereon to 
the individual account of the member from whose compensation said 
deduction was made. 

(3) The accumulated contributions of a member drawn by him, or paid to 
his estate or to his designated beneficiary in event of his death as 
provided in this Article, shall be paid from the annuity savings fund. 
Upon the retirement of a member his accumulated contributions 
shall be transferred from the annuity savings fund to the annuity 
reserve fund. 

(4) The Board of Trustees may approve the purchase of creditable service 
by any member for leaves of absence or for interrupted service to an 
employer for the sole purpose of acquiring knowledge, talents, or 
abilities and to increase the efficiency of service to the employer. This 
approval shall be made prior to the purchase of the creditable service, 
is limited to a career total of four years for each member, and may be 
obtained in the following manner: 

a. Approved leave of absence. — Where the employer grants an ap- 
proved leave of absence, a member may make monthly contribu- 
tions to the annuity savings fund on the basis of compensation 
the member was earning immediately prior to such leave of ab- 
sence. The employer shall make monthly contributions equal to 
the normal and accrued liability contribution on such compensa- 
tion or, in lieu thereof, the member may pay into the annuity 
savings fund monthly an amount equal to the employer’s normal 
and accrued liability contribution when the policy of the em- 
ployer is not to make such payment. 

b. No educational leave policy. — Where the employer has a policy of 
not granting educational leaves of absence or the member has 
unsuccessfully petitioned for leave of absence and the member 
has interrupted service for educational purposes, the member 
may make monthly contributions into the annuity savings fund 
in an amount equal to the employee contribution plus the em- 
ployer normal and accrued liability contribution on the basis of 


307 


§ 128-30 1985 CUMULATIVE SUPPLEMENT § 128-3 


the compensation the member was earning immediately prior t 
the interrupted service. sy 
c. Educational program prior to July 1, 1981. — Creditable servic, 
for leaves of absence or interrupted service for educational pur 
poses prior to July 1, 1981, may be purchased by a member 
before or after retirement, who returned as a contributing em 
ployee or teacher within 12 months after completing the educa 
tional program and completed 10 years of subsequent member 
ship service, by making a lump sum payment into the annuit) 
Savings fund equal to the full cost of the service credits calcu 
lated on the basis of the assumptions used for purposes of thi 
actuarial valuation of the system’s liabilities and shall take int 


account the retirement allowance arising on account of the addi | 
tional service credit commencing at the earliest age at which the 
member could retire on an unreduced retirement allowance as 


determined by the board of trustees upon the advice of the con. 


sulting actuary, plus a fee to be determined by the board of 
trustees. 


Payments required to be made by the member and/or the employer 


under subparagraphs a or b are due by the 15th of the month follow. 
ing the month for which the service credit is allowed and payments | 
made after the due date shall be assessed a penalty, in lieu of inter- 
est, of one percent (1%) per month or fraction thereof the payment is _ 
made beyond the due date; provided, that these payments shall be. 


made prior to retirement and provided further, that if the member. 


did not become a contributing member within 12 months after com- 


pleting the educational program and failed to complete three years of | 
subsequent membership service, except in the event of death or disa- ~ 


bility, any payment made by the member including penalty shall be 


refunded with regular interest thereon and the service credits can- 


celled prior to or at retirement. 


(b1) Pick Up of Employee Contributions, — Anything within this section to _ 


the contrary notwithstanding, effective J uly 
the provisions of section 414(h)(2) of the Internal Revenue Code of 1954 as 


payable by the employees as members under subsection (b) of this section with 
respect to the service of employees after J une 30, 1982. 


purpose of accounting for picked-up contributions. 
Member contributions picked up by an employer shall be payable from the 


of subsection (f)(3) [subsection (g)(3)] of this section shal] apply. 
(d) Pension Accumulation Fund. — The 
the fund in which shal] be accumulated al] 
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sions and other benefits payable from contributions made by employers 
i from which shall be paid all pensions and other benefits on account of 
ymbers with prior service credit. Contributions to and payments from the 
4sion accumulation fund shall be made as follows: 
_ (1) Each participating employer shall pay to the pension accumulation 
' fund monthly, or at such other intervals as may be agreed upon with 
the Board of Trustees, an amount equal to a certain percentage of the 
actual compensation of each member, to be known as the “normal 
contribution” and an additional amount equal to a percentage of his 
actual compensation to be known as the “accrued liability contribu- 
tion.” The rate per centum of such contributions shall be fixed on the 
| basis of the liabilities of the Retirement System as shown by actuar- 
ial valuation. Until the first valuation for any employer whose partic- 
ipation commenced prior to July 1, 1951, the normal contribution 
shall be three percent (3%) for general employees and five percent 
| (5%) for firemen and policemen, and the accrued liability contribu- 
! tion shall be three percent (3%) for general employees and six percent 
(6%) for firemen and policemen. Until the first valuation for any 
employer whose participation commenced on or after July 1, 1951, 
the normal contribution shall be four percent (4%) for general em- 
ployees and six and two-thirds percent (67/3%) for firemen and 
policemen, and the accrued liability contribution shall be four per- 
cent (4%) for general employees and eight percent (8%) for firemen 
and policemen. 

(2) On the basis of regular interest and of such mortality and other tables 
as shall be adopted by the Board of Trustees, the actuary engaged by 
the Board to make each valuation required by this Article during the 
period over which the accrued liability contribution is payable, im- 
mediately after making such valuation, shall determine the uniform 
and constant percentage of the actual compensation of the average 
new entrant throughout his entire period of active service which 
would be sufficient to provide for the payment of any pension payable 
on his account and for the pro rata share of the cost of administration 
of the Retirement System. The rate per centum so determined shall 
be known as the “normal contribution” rate. After the accrued liabil- 
ity contribution has ceased to be payable, the normal contribution 
rate shall be the rate per centum of the earnable salary of all mem- 
bers obtained by deducting from the total liabilities of the pension 
accumulation fund the amount of the funds in hand to the credit of 
that fund and dividing the remainder by one per centum (1%) of the 
present value of the prospective future salaries of all members as 
computed on the basis of the mortality and service tables adopted by 
the Board of Trustees and regular interest. The normal rate of contri- 
bution shall be determined by the actuary after each valuation. A 
normal contribution rate shall be determined separately for general 
employees as a group and for law enforcement officers as a group, 
these rates to be applied to the respective group payrolls of each 
employer in determining the normal contribution required of each 
employer. 

(3) The “accrued liability contribution” shall be set for each employer on 
the basis of the prior service credits allowable to the employees 
thereof, who are entitled to prior service certificates, and shall be 
paid for a period of approximately 30 years, provided that the length 
of the period of payment for each employer after contributions begin 
shall be the same for all employers and shall be determined by the 
Board of Trustees as the result of actuarial valuations. 
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} 
(4) At the end of the first year following the date of participation for eau 
employer, the accrued liability payable by such employer shall be se, 
by deducting from the present value of the total liability for all pe. 
sions payable on account of all members and pensioners of the Sy. 
tem who became participants through service for such employer, th, 
present value of the future normal contributions payable, and th 
amount of any assets resulting from any contributions previous 
made by such employer. Then the “accrued liability contribution 
rate for such employer shall be the per centum of the total annu; 
compensation of all members employed by such employer which | 
equivalent to four per centum (4%) of the amount of such accrue 
liability. The expense of making such actuarial valuation to dete 
mine the accrued liability contribution for each employer shall t 
paid by such employer. The accrued liability contribution rate sha 

be increased on the basis of subsequent valuation if benefits are ir 
creased over those included in the valuations on the basis of whic 
the original accrued liability contribution rate was determined. | 

(5) The total amount payable in each year to the pension accumulatio 
fund shall not be less than the sum of the rate per centum known a 
the normal contribution rate and the accrued liability contributio. 
rate of the total earned compensation of all members during th 
preceding year: Provided, however, that the amount of each annua 
accrued liability contribution shall be at least three per centum (3% 
greater than the preceding annual accrued liability payment, an 
that the aggregate payment by employers shall be sufficient, wher 
combined with the amount in the fund, to provide the pensions an 
other benefits payable out of the fund during the year then current 

(6) The accrued liability contribution shall be discontinued as soon as thi 
accumulated reserve in the pension accumulation fund shall equa 
the present value, as actuarially computed and approved by the 
Board of Trustees, of the total liability of such fund less the present 
value, computed on the basis of the normal contribution rate then ir 
force, of the prospective normal contributions to be received on ac 
count of all persons who are at that time members, as separately 
determined for general employees and law-enforcement officers. | 

(7) All pensions, and benefits in lieu thereof, with the exception of those 
payable on account of members who received no prior service allow- 
ance, payable from contributions of employers, shall be paid from the 
pension accumulation fund. 3 

(8) Upon the retirement of a member not entitled to credit for prior ser- 
vice, an amount equal to his pension reserve shall be transferred 
from the pension accumulation fund to the pension reserve fund. | 
(9) Notwithstanding the foregoing provisions of this subsection, begin- 
ning with the December 31, 1985 valuation, the actuary shall deter- 
mine an additional ‘accrued liability contribution’ on account of each: 
employer’s law enforcement officers. This contribution shall be that 
percentage of law enforcement officer compensation necessary to liq- 
uidate the ‘existing unfunded accrued liability’ over a period of years. 

to be determined by the Board of Trustees. The ‘existing unfunded 
accrued liability’ for each employer shall be equal to the sum of two 
liabilities. The first is that portion of the unfunded accrued liability 

of the Law Enforcement Officers’ Retirement System as of December 
31, 1985, attributable to the accrued liability for each employer’s law 
enforcement officers participating in that System, all based on actu- 
arial assumptions and methods applicable to that System. The second 

is the accrued liability for additional benefits payable to each em- 
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ployer’s law enforcement officers who are members of this Retire- 
ment System on December 31, 1985. The ‘accrued liability contribu- 


determined under subdivision (3) and shall be included in the total 


| 
| 
| tion’ determined on the basis of this paragraph shall be added to that 
| 


amount payable under subdivision (5). 

(1939, c. 390, s. 10; 1941, c. 357, s. 8; 1943, c. 535; 1945, c. 526, s. 6; 1951, c. 
74, ss. 7-9; 1955, c. 1153, s. 7; 1959, c. 491, s. 9; 1965, c. 781; 1967, c. 978, ss. 
|, 10; 1971, c. 325, ss. 17-19; 1975, 2nd Sess., c. 983, ss. 129, 130; 1981, c. 1000, 
F 1, 3; 1981 (Reg. Sess., 1982), c. 1282, s. 9; 1985, c. 479, s. 196(p)-(r); c. 539, 
S 


1, 2.) 


Only Part of Section Set Out. — As the 
est of the section was not affected by the 
mendments, it is not set out. 

' Editor’s Note. — “Subsection (g)(3)” has 
yeen inserted in brackets in the third para- 
raph of subsection (b1) to correct the errone- 
‘us reference to subsection (f)(3) in the subsec- 
ion as enacted. 

Session Laws 1985, c. 479, s. 1.1 provides 
hat the act shall be known as “The Current 
Dperations Appropriations Act of 1985.” 

- Session Laws 1985, c. 479, s. 196(u) provides: 
“Transfers of Assets of the Law Enforcement 
Officers’ Retirement System to Other Retire- 
nent Systems. As of January 1, 1986, assets of 
‘he Law Enforcement Officers’ Retirement Sys- 
em, provided for under Article 12 of Chapter 
143 of the General Statutes, as it existed prior 
to January 1, 1986, shall be transferred to the 
Local Governmental Employees’ Retirement 
System provided for under Article 3 of Chapter 
128 of the General Statutes, and the Supple- 
mental Retirement Income Plan of North Caro- 
lina, provided for under Article 5 of Chapter 
135 of the General Statutes, in the amounts 
calculated and in the order of precedence enu- 
merated as follows: 

“(1) The regular accumulated contributions 
of members of the Law Enforcement Officers’ 
Retirement System shall be transferred from 
the annuity savings fund of the Law Enforce- 
ment Officers’ Retirement System to the annu- 
ity savings fund of the Local Governmental 
Employees’ Retirement System to the credit of 
each individual member. 

“(2) An amount equal to the present value of 
the liabilities on account of the retirement al- 
lowances payable to beneficiaries of the Law 
Enforcement Officers’ Retirement System, as 
calculated by the Retirement System’s consult- 
ing actuary, shall be transferred from the pen- 
sion accumulation fund of the Law Enforce- 
ment Officers’ Retirement System to the pen- 
sion accumulation fund of the Local Govern- 
mental Employees’ Retirement System. 

“(3) After the transfer provided for above, 
the remaining assets in the pension accumula- 
tion fund of the Law Enforcement Officers’ Re- 
tirement System shall be transferred to the 
pension accumulation fund of the Local Gov- 


ernmental Employees’ Retirement System 
with the amount of such assets to be taken into 
account by the Retirement System’s consulting 
actuary in determining the employers’ rates of 
contribution under G.S. 128-30(d) (9). 

“(4) The special annuity account accumu- 
lated contributions shall be transferred from 
the special annuity savings fund of the Law 
Enforcement Officers’ Retirement System to 
the Supplemental Retirement Income Plan of 
North Carolina, or some other employer-spon- 
sored trust qualified under Sections 401(a) and 
401(k) of the Internal Revenue Code of 1954 as 
amended. 

“(5) The separate trust fund reserves held 
under the death benefit plan provided for in 
G.S. 143-166.02, as it existed prior to January 
1, 1986, shall be transferred to the separate 
trust fund for the death benefit plan provided 
for in G.S. 128-27(1).” 

Session Laws 1981 (Reg. Sess., 1982), c. 
1282, s. 81, and Session Laws 1985, c. 479, s. 
230, are severability clauses. 

Effect of Amendments. — The 1981 
amendment rewrote subdivision (4) of subsec- 
tion (b), and deleted the former second sen- 
tence of subdivision (1) of subsection (d), which 
read: “In addition, such contributions by par- 
ticipating employers will be required for each 
member on leave of absence who makes 
monthly contributions in accordance with 
(b)(4) above, and will be based on the salary or 
wage the member was receiving at the time 
the leave of absence was granted.” 

The 1982 (Reg. Sess., 1982) amendment, ef- 
fective July 1, 1982, added subsection (b1). 

The 1985 amendment by c. 479, s. 196(p)-(r), 
effective January 1, 1986, added the last sen- 
tence of subdivision (2), added “as separately 
determined for general employees and law-en- 
forcement officers” at the end of subdivision 
(d)(6), and added new subdivision (d)(9). 

The 1985 amendment by c. 539, ss. 1, 2, ef- 
fective July 1, 1985, in subdivision (b)(4), sub- 
stituted “This approval shall be made prior to 
the purchase of the creditable service, is lim- 
ited” for “This creditable service shall be lim- 
ited” in the second sentence of the introductory 
paragraph, and rewrote the last paragraph. 
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§ 128-31. Exemptions from execution. | 


Except for the applications of the provisions of G.S. 110-136, and in conne. 
tion with a court-ordered equitable distribution under G.S. 50-20, the right | 
a person to a pension, an annuity, or a retirement allowance, to the return * 
contributions, the pension, annuity or retirement allowance itself, ar 
optional benefit or any other right accrued or accruing to any person und) 
the provisions of this Article, and the moneys in the various funds created | 
this Article, are hereby exempt from any state or municipal tax, and exem; 
from levy and sale, garnishment, attachment, or any other process whats 
ever, and shall be unassignable except as in this Article specifically otherwi; 
provided. Notwithstanding any provisions to the contrary, any overpayme) 
of benefits to a member in a State-administered retirement system or Disabi © 
ity Salary Continuation Plan may be offset against any retirement allowance © 
return of contributions or any other right accruing under this Chapter to tk 
same person, the person’s estate, or designated beneficiary. (1939, c. 390, s. 1) 
1985, c. 402; c. 649, s. 5.) 


Effect of Amendments. — The 1985 The 1985 amendment by c. 649, s. 5, effectiy 
amendment by c. 402, effective June 17, 1985, July 8, 1985, added the last sentence. 
inserted “Except for the applications of the pro- Legal Periodicals. — For article analyzin 


visions of G.S. 110-136, and in connection with North Carolina’s exemptions law, see 18 Wak 
a court-ordered equitable distribution under Forest L. Rev. 1025 (1982). | 
G.S. 50-20,” at the beginning of this section. y 
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Chapter 129. 
Public Buildings and Grounds. 


| 
Article 7. Sec. 

North Carolina Capital Building 129-42. General powers and duties of Author- 
Authority. ity. 


129-42.1. Agencies and institutions. 


> 40. Creation of North Carolina Capital 129-42.2. Selection of architects or engineers. 
Building Authority. 


ARTICLE 7. 


North Carolina Capital Building Authority. 
| 


129-40. Creation of North Carolina Capital Building Au- 
thority. 


(a) There is hereby created the North Carolina Capital Building Authority 
hich shall consist of the following: five members to be appointed by the 
‘iovernor, and four members to be appointed by the General Assembly in 
‘cordance with G.S. 120-121, two each upon the recommendation of the Pres- 
ent of the Senate and the Speaker of the House of Representatives. 

_(b) The Governor shall designate the chairman from among the members to 
irve at his pleasure, and the authority shall elect a vice-chairman to serve at 
3 pleasure. The Secretary of Administration shall designate an officer or 
nployee of the Department of Administration to serve as Secretary to the 
uthority. 

‘\(c) Members of the Commission shall be appointed for two-year terms to 
ommence July 1, 1983, and appointments shall be made biennially thereaf- 
ir. 

(d) Vacancies in appointments made by the Governor shall be filled by the 
overnor, and vacancies in appointments made by the General Assembly 
all be filled in accordance with G.S. 120-122. 

‘(e) A quorum shall be six members of the Authority. (1967, c. 994, s. 1; 
975, c. 879, s. 46; 1979, c. 3, § 1; 1981 (Reg. Sess., 1982), c. 1191, s. 29; 1983, 
; 717, s, 43.1. ) 


Editor’ s Note. — Session Laws 1983, c. 717, tives, and one upon the recommendation of the 
| 1, provides: “This act may be cited as the President of the Senate” for “a member of the 
‘paration of Powers Act of 1983.” Senate to be appointed by the Lieutenant Gov- 
Effect of Amendments. — ernor; a member of the House of Representa- 
‘The 1981 (Reg. Sess., 1982) amendment (the tives to be appointed by the Speaker of the 


paration of Powers Act of 1982), in this sec- House” in the first sentence and added the last 
m as it read prior to the 1983 amendment, {},,.¢6 sentences. 


‘\bstituted “the General Assembly shall ap- The 1983 wamendment,, effective duly (id 
int two persons, one upon the recommenda- No) : 
yn of the Speaker of the House of Representa- 1983, rewrote this SecHion, 


129-42. General powers and duties of Authority. 


The North Carolina Capital Building Authority shall have the following 

Iwers and duties: 
(1) To select architects, engineers, and other consultants in accordance 
with established State policy to plan and supervise the construction 
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of buildings and other capital improvement projects for those projec 
for which the North Carolina General Assembly may make approp) 
ations, and all other agencies which may be brought under this Art 


cle or which may come under this Article by choice; 
(2) Repealed by Session Laws 1985, c. 757, s. 168(b), effective July 


1985. 


(3) To submit an annual report of its activities to the North Carolir 
Capital Planning Commission and to the Joint Legislative Commi 
sion on Governmental Operations; | 

(4) To submit a report to the North Carolina Capital Planning Commi 
sion and to the Joint Legislative Commission on Governmental Ope 
ations on completion of all major projects; and | 

(5) To establish by rule a process by which there is adequate notice in tl 
area where such construction is to take place that the North Carolir 
Capital Building Authority will be selecting architects, engineer 
and other consultants to provide professional services for capital in 
provement projects. (1967, c. 994, s. 3; 1969, c. 112; 1981, c. 502, ss. 
2; 1983, c. 717, ss. 43.3, 43.4; 1985, c. 757, s. 168.) 


Editor’s Note. — Session Laws 1983, c. 717, 
s. 1, provides: “This act may be cited as the 
Separation of Powers Act of 1983.” 

Effect of Amendments. — The 1981 
amendment, effective July 1, 1981, deleted “in 
accordance with plans developed by the North 
Carolina Capital Planning Commission” pre- 
ceding “for those projects for which the North 
Carolina General Assembly” in subdivision (1), 
and added the second sentence of subdivision 
(2). 

The 1983 amendment, effective July 11, 
1983, inserted “and to the Joint Legislative 


Commission on Governmental Operations” 
subdivisions (3) and (4) and added subdivisi 
(5). 

The 1985 amendment, effective July 1, 198 
deleted “and employ” following “To select” 
subdivision (1), deleted subdivision (2), rela 
ing to the receipt of bids and the awarding 
contracts, and in subdivision (5) substitut 
“selecting architects, engineers, and other co 
sultants to provide professional services fi 
capital improvement projects” for “awardit 
contracts for planning, design, or constru 
tion.” 


§ 129-42.1. Agencies and institutions. 


The North Carolina Capital Building Authority shall exercise those powe! 
and duties set forth in G.S. 129-42 for all institutions and agencies of the Stat 
of North Carolina except constituent institutions of the University of Nort 
Carolina as defined in Chapter 116 of the General Statutes of North Carolin: 
community colleges, technical colleges and technical institutes, as defined i 
G.S. 115D-2, and public schools, as defined in G.S. 115C-75, that are under th 


supervision of local school administrative units as provided in Chapter 115¢ 
of the General Statutes. (1969, c. 112, s. 2; 1977, c. 150; 1979, Co 1G). oe 


Calvi se45.5.) 


Editor’s Note. — 

Session Laws 1983, c. 717, s. 1, provides: 
“This act may be cited as the Separation of 
Powers Act of 1983.” 

Effect of Amendments. — 

The 1983 amendment, effective July 11, 
1983, substituted “community colleges, techni- 
cal colleges and technical institutes, as defined 
in G.S. 115D-2, and public schools as defined in 
G.S. 115C-75, that are under the supervision of 


local school administrative units, as provide 
in Chapter 115C of the General Statutes” fc 
“community colleges, industrial education cet 
ters, and technical institutes, as defined in G. 
115A-2, and public schools, as defined in G. 
115-6, that are under the supervision of count 
or city administrative units, as provided i 
General Statutes Chapter 115” at the end « 
the section. 
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129-42.2. Selection of architects or engineers. 


State agencies and institutions in the selection of architects or engineers 
all select not less than three persons or firms for each project to be designed 
¢ that institution. This selection of not less than three firms or individuals 
all be forwarded to the Secretary of Administration, and the final selection 
all be made from the group by the North Carolina Capital Building Author- 
7; provided, that the Authority may, after receiving the list, request one or 
ore additional names from the agency or institution, and when that supple- 
ental list is received, may consider that along with the original list. (1969, c. 
57; 1975, c. 879, s. 46; 1983, c. 717, s. 44.) 


Editor’s Note. — Session Laws 1983, c. 717, Effect of Amendments. — The 1983 
1, provides: “This act may be cited as the amendment, effective July 11, 1983, added the 
paration of Powers Act of 1983.” proviso at the end of the second sentence. 
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Chapter 130. 
Public Health. 


Article 1. 


General Provisions. 
Sec. 
130-1 to 130-3. [Repealed.] 
Article 2. 


Administration of Public 
Health Law. 


130-9 to 130-11. [Repealed.] 


Article 3. 


Local Health Departments. 
130-13 to 1380-21. [Repealed.] 
130-23. [Repealed.] 


Article 3A. 


Board of Health in a Consolidated 
City-County. 


130-23.1 to 130-23.4. [Repealed.] 
Article 4. 


Incorporation of Health Codes 
by Reference. 
130-24. [Repealed.] 
130-24.1. [Repealed.] 
130-25, 130-26. [Repealed.] 


Article 6. 


State Laboratory of Public Health. 


130-30 to 130-32. [Repealed.] 


Article 7. 
Vital Statistics. 


130-36 to 130-44. [Repealed.] 
130-46. [Repealed.] 

130-48 to 130-52. [Repealed.] 
130-53 to 130-58. [Repealed.] 
130-59 to 130-64. [Repealed.] 
130-65 to 130-69. [Repealed.] 
130-70 to 130-73. [Repealed.] 


Article 8. 
Infectious Diseases Generally. 
130-80 to 130-86. [Repealed.] 


Article 9. 


North Carolina Immunization Law. 


130-87 to 130-93.01. [Repealed.] 


Article 10. 
Venereal Disease. 


Part 1. Venereal Disease. 


Sec. 


130-94 to 130-96. [Repealed.] 
130-99 to 130-105. [Repealed.] 


Part 2. Inflammation of the Eyes 
of the Newborn. 


130-106 to 130-111. [Repealed.] 
130-112. [Repealed.] 


Article 11. 
Tuberculosis. 


Part 1. Prevention of Spread of 
Tuberculosis. 


130-113, 130-114. [Repealed.] 
Article 12. 


Sanitary Districts. 


130-123 to 130-134. [Repealed.] 
130-141. [Repealed.] 
130-143 to 130-156.5. [Repealed.] 


Article 13. 


Sanitary Sewage Disposal. 
130-160. [Repealed.] 


Article 13A. 


Sanitation of Agricultural 
Labor Camps. 


130-166.1 to 130-166.15. [Repealed.] 


Article 13B. 


Solid Waste Management. 


130-166.16 to 130-166.21C. [Repealed.] 

130-166.21D. Construction. 

130-166.21E, 130-166.21F. [Repealed.] 
Article 138C. 


Ground Absorption Sewage Disposal 
System Act of 1973. 


130-166.22 to 130-166.38. [Repealed.] 


Article 13D. 


North Carolina Drinking 
Water Act. 


130-166.39 to 130-166.61. [Repealed.] 
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Article 13E. 


Ground Absorption Sewage Treatment 


and Disposal Act 


i of 1981. 

ec. 

»30-166.62 to 130-166.72. [Repealed.] 
| Article 14. 


Meat Markets. 


30-167. [Repealed. ] 
30-168. [Repealed.] 
30-169. [Repealed.] 


Article 14A. 


| Sanitation of Shellfish and Crustacea. 


-30-169.01 to 130-169.03. [Repealed.] 
Article 14B. 


| Sanitation of Scallops. 
380-169.04 to 130.169.06. [Repealed.] 


Article 14C. 
Swimming Pools. 
30-169.1 to 130-169.6. [Repealed.] 


Article 15. 


Private Hospitals and Public and 


Private Educational 
Institutions. 


30-170 to 130-170.02. [Repealed. ] 


Article 15A. 
Home Health Agencies. 
.80-170.1, 180-170.2. [Repealed. | 


Article 16. 


Regulation of the Manufacture 
of Bedding. 


30-171 to 130-179. [Repealed.] 
Article 17. 

| Cancer Control Program. 

(30-180 to 130-186. [Repealed.] 
Article 17A. 


Cancer Studies. 


(30-186.2. [Repealed.] 
| age to 130-186.8. [Repealed.] 


Article 17B. 
Arthritis Program. 
120-186.9. [Repealed.] 
| Article 17C. 
Cancer Control Program. 
130-186.15 to 130-186.24. [Repealed.] 


Article 18. 


Midwives. 
Sec. 
130-187. [Repealed.] 

Article 19. 


Loan Fund for Dental 
Students. 


130-188 to 130-190. [Repealed.] 
Article 20. 


Surgical Operations 
on Inmates. 


130-191. [Transferred.] 
Article 20A. 


Treatment of Self-Inflicted 
Injuries upon Prisoners. 


130-191.1. [Transferred.] 
Article 21. 


Postmortem Medicolegal 
Examinations. 


130-192, 130-193. [Repealed.] 
130-196 to 130-202.7. [Repealed.] 


Article 21A. 
Corneal Tissue Removal. 
130-202.8, 130-202.9. [Repealed.] 
Article 22 
Remedies. 
130-203 to 130-205. [Repealed.] 
Article 23. 
Mosquito Control in General. 
130-206 to 130-209. [Repealed.] 
Article 24. 


Mosquito Control Districts. 


130-210 to 130-215. [Repealed.] 
130-220. [Repealed. | 


Article 25. 
State Air Hygiene Program. 
130-227 to 130-229. [Repealed.] 
Article 26. 


Regulation of Ambulance 
Services. 


130-230. [Repealed.] 
130-232 to 130-235. [Repealed.] 
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Article 27. 
Chronic Renal Disease Control 
Program. 
Sec. 


130-236. [Repealed.] 
130-238, 130-239. [Repealed.] 


Article 28. 
Mass Gatherings. 
130-240 to 130-253. [Repealed.] 
Article 29. 
Perinatal Health Care. 
130-254 to 130-263. [Repealed.] 
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§ 184 


Article 30. | 


Nursing Home Patients’ Bill 
of Rights. 


Sec. 
130-264 to 130-277. [Repealed.] : 
130-278 to 130-282. [Repealed.] | 


Article 31. 


Glaucoma and Diabetes 
Program. 


130-283 to 130-285. [Repealed.] 


ARTICLE 1. 


General Provisions. 


§§ 130-1 to 130-3: Repealed by Session Laws 1983, c. 891, s. 1, effects 


January 1, 1984. 


Cross References. — For provisions relat- 
ing to the public health, see now Chapter 
130A. 

Editor’s Note. — Session Laws 1983, c. 891, 
ss. 16, 16.1, and 17 provide: 

“Sec. 16. This act shall not affect any civil or 
criminal litigation pending on the effective 
date of this act. Any act committed prior to the 
effective date of this act which violated any 
provision of the statutes repealed or amended 
by this act shall be subject to enforcement, 
prosecution, conviction and punishment as if 
this act had not been enacted. Any claim aris- 
ing under any provisions of the statutes re- 
pealed or amended by this act prior to the effec- 
tive date of this act shall remain valid as if this 
act had not been enacted.” 

“Sec. 16.1 If any bill ratified by the 1983 
General Assembly, whether ratified before or 
after this bill, amends a part of Chapter 130 of 
the General Statutes which is repealed by this 
bill, the bill will be construed to amend the 
appropriate part of the new Chapter 130A of 
the General Statutes enacted by this bill. 

“Sec. 17 This act shall become effective Jan- 
uary 1, 1984, except that the provision in G.S. 
130A-185 requiring the vaccination of all cats 
over four months of age shall become effective 
July 1, 1984. However, upon ratification of this 
act, the Commission for Health Services is au- 
thorized to adopt rules under the provisions of 
this act; provided, the rules shall not be effec- 
tive before the effective date of the act.” 

The act was ratified July 20, 1983. 
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Subsection (a) of repealed § 130-3 was :- 
pealed by Session Laws 19838, c. 775, s. 1, effi- 
tive January 1, 1984. Session Laws 1983, 0 
775, ss. 5 and 6, provide: 

“Sec. 5 Sections 3(a), 9(e), 9.5, 9.7, 170) 
170.2, 230, 232 through 235, and 264 throu) 
277 of Chapter 130 of the General Statutes, i 
of Chapter 131 except for Article 12, and Che. 
ter 131B of the General Statutes shall rema! 
in full force and effect from the date of ratific 
tion of this act until December 31, 1983. Tk 
act shall not affect any litigation pending u_ 
der any of those provisions on or before Dece | 
ber 31, 1983. i 

“Sec. 6 Chapter 143 of the 1983 Sessii 
Laws and all other Chapters of the 1983 Se| 
sion Laws amending Chapter 131 or 131B | 
the General Statutes or Sections 3(a), 9(e), 9. 
9.7, 170.1, 170.2, 230, 232 through 235, ar) 
264 through 277 of Chapter 130 of the Gener 
Statutes are not repealed by this act but a’ 
hereby reenacted and shall be inserted in tl 
appropriate place in Chapter 131E of the Ge: 
eral Statutes by the codifier of statutes.” i 

Session Laws 1983, c. 775, s. 7, provides thi 
the act shall become effective January 1, 198 
except that Part B of Article 2 to Chapter 131 
is effective upon ratification. The act was rat! 
fied July 15, 1983. 

Session Laws 1983, c. 775, s. 4, contains | 
severability clause. 

Repealed § 130-3 was also amended by Se: 
sion Laws 1981, c. 180, s. 1, and c. 340, ss. 14 
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§ 130-9.6 


ARTICLE 2. 
Administration of Public Health Law. 


§ 130-9 to 130-9.4: Repealed by Session Laws 1983, c. 891, s. 1, effec- 


tive January 1, 1984. 


Cross References. — For provisions relat- 

ig to the public health, see now Chapter 
30A. 

_ Editor’s Note. — As to the effective date, 
mstruction, and effect of Session Laws 1983, 
891, which repealed these sections, see the 
ditor’s note under §§ 130-1 to 130-3. 
Subsection (e) of repealed § 130-9 was re- 
2aled by Session Laws 1983, c. 775, s. 1. Ses- 
on Laws 1983, c. 775, ss. 5 and 6, provide: 
“Sec. 5. Sections 3(a), 9(e), 9.5, 9.7, 170.1, 
70.2, 230, 232 through 235, and 264 through 
77 of Chapter 130 of the General Statutes, all 

Chapter 131 except for Article 12, and Chap- 

x 131B of the General Statutes shall remain 

i full force and effect from the date of ratifica- 

on of this act until December 31, 1983. This 

ct shall not affect any litigation pending un- 

‘er any of those provisions on or before Decem- 

er 31, 1983. 


i 


, 130-9.5: Repealed by Session Laws 
1984. 


| 
j 
Cross References. — As to health care fa- 
[ities and services, see now Chapter 131E. 
Editor’ s Note. — Session Laws 1983, c. 775, 
. 5, provides: “Sections 3(a), 9(e), 9.5, 9.7, 
70. 1, 170.2, 230, 232.through 235, and 264 
hrough 277 of Chapter 130 of the General 
tatutes, all of Chapter 131 except for Article 
'2, and Chapter 131B of the General Statutes 
hall remain in full force and effect from the 
ate of ratification of this act until December 
NW 1983. This act shall not affect any litigation 
ending under any of those provisions on or 
efore December 31, 1983.” 
' Session Laws 1983, c. 775, s. 6, provides: 
‘Chapter 143 of the 1983 Session Laws and all 
ther Chapters of the 1983 Session Laws 
‘mending Chapters 131 or 131B of the General 
Mtatutes or Sections 3(a), 9(e), 9.5, 9.7, 170.1, 


} 
4, 


1984. 


Cross References. — For provisions relat- 
ng to the public health, see now Chapter 
30A. 

_Editor’s Note. — As to the effective date, 


“Sec. 6. Chapter 143 of the 1983 Session 
Laws and all other Chapters of the 1983 Ses- 
sion Laws amending Chapters 131 or 131B of 
the General Statutes or Sections 3(a), 9(e), 9.5, 
9.7, 170.1, 170.2, 230, 232 through 235, and 
264 through 277 of Chapter 130 of the General 
Statutes are not repealed by this act but are 
hereby reenacted and shall be inserted in the 
appropriate place in Chapter 131E of the Gen- 
eral Statutes by the codifier of statutes.” 

Session Laws 1983, c. 775, s. 7, provides that 
the act shall become effective January 1, 1984, 
except that Part B of Article 2 to Chapter 131E 
is effective upon ratification. The act was rati- 
fied July 15, 1983. 

Session Laws 1983, c. 775, s. 4, contains a 
severability clause. 

Repealed § 130-9 was also amended by Ses- 
sion Laws 1981, c. 586, s. 1; c. 614, s. 8; and c. 
833. 


1983, c. 775, s. 1, effective January 1, 


170.2, 230, 232 through 235, and 264 through 
277 of Chapter 130 of the General Statutes are 
not repealed by this act but are hereby reen- 
acted and shall be inserted in the appropriate 
place in Chapter 131E of the General Statutes 
by the codifier of statutes.” 

Session Laws 19838, c. 775, s. 7, provides that 
the act shall become effective January 1, 1984, 
except that Part B of Article 2 to Chapter 131E 
is effective upon ratification. The act was rati- 
fied July 15, 1983. 

Session Laws 1983, c. 775, s. 4, contains a 
severability clause. 

Repealed § 130-9.5 was amended by Session 
Laws 1983, c. 143, ss. 4 to 9, effective July 1, 
1983. Pursuant to Session Laws 1983, c. 775, s. 
6, the amendment by c. 143 was effectuated in 
§ 131E-128. 


} 130-9.6: Repealed by Session Laws 1983, c. 891, s. 1, effective January 1, 


construction and effect of Session Laws 1983, c. 
891, which repealed this section, see the Edi- 
tor’s note under §§ 130-1 to 130-3. 
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§ 130-9.7 


§ 130-9.7: Repealed by Session Laws 1983, c. 775, s. 1, effective January ] 


1984. 


Cross References. — As to health care fa- 
cilities and services, see now Chapter 131E. 

Editor’s Note. — Session Laws 1983, c. 775, 
s. 5, provides “Sections 3(a), 9(e), 9.5, 9.7, 
170.1, 170.2, 230, 232 through 235, and 264 
through 277 of Chapter 130 of the General 
Statutes, all of Chapter 131 except for Article 
12, and Chapter 131B of the General Statutes 
shall remain in full force and effect from the 
date of the ratification of this act until Decem- 
ber 31, 1983. This act shall not affect any liti- 
gation pending under any of those provisions 
on or before December 31, 1983.” 

Session Laws 1983, c. 775, s. 6, provides: 
“Chapter 143 of the 1983 Session Laws and all 
other Chapters of the 1983 Session Laws 
amending Chapters 131 or 131B of the General 
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§ 130-2 


Statutes or Sections 3(a), 9(e), 9.5, 9.7, 170. 
170.2, 230, 232 through 235, and 264 throug 
277 of Chapter 130 of the General Statutes ar 
not repealed by this act but are hereby reer 
acted and shall be inserted in the appropriat 
place in Chapter 131E of the General Statute 
by the codifier of statutes.” 

Session Laws 1983, c. 775, s. 7, provides the 
the act shall become effective January 1, 198 
except that Part B of Article 2 to Chapter 131 
is effective upon ratification. The act was rat 
fied July 15, 1983. 

Session Laws 1983, c. 775, s. 4, contains 
severability clause. 

Repealed § 130-9.7 was enacted by Sessio 
Laws 1981, c. 667, ss. 1, 2. 


§§ 130-10, 130-11: Repealed by Session Laws 1983, c. 891, s. 1, effectiv 


January 1, 1984. 


Cross References. — For provisions relat- 
ing to the public health, see now Chapter 
130A. 

Editor’s Note. — As to the effective date, 
construction, and effect of Session Laws 1983, 


c. 891, which repealed these sections, see th 
Editor’s note under §§ 130-1 to 130-3. 

Repealed § 130-11 was amended by Sessio 
Laws 1981, c. 562, s. 4. 


ARTICLE 38. 


Local Health Departments. 


§§ 130-13 to 130-21: Repealed by Session Laws 1983, c. 891, s. 1, effec 


tive January 1, 1984. 


Cross References. — For provisions relat- 
ing to the public health, see now Chapter 
130A. 

Editor’s Note. — As to the effective date, 
construction, and effect of Session Laws 1983, 
c. 891, which repealed these sections, see the 
Editor’s note under §§ 130-1 to 130-3. 


Repealed § 130-14 was amended by Sessio: 
Laws 1981, c. 238 and c. 408. Repeale 
§ 130-16 was amended by Session Laws 198] 
c. 104. Repealed § 130-17 was amended by Ses 
sion Laws 1981, c. 130, s. 2; c. 281; and c. 94 
s. 4. 


§ 130-23: Repealed by Session Laws 1983, c. 891, s. 1, effective January 1 


1984. 


Cross References. — For provisions relat- 
ing to the public health, see now Chapter 
130A. 

Editor’s Note. — As to the effective date, 


construction, and effect of Session Laws 1983 
c. 891, which repealed this section, see the Edi 
tor’s note under §§ 130-1 to 130-3. 
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§ 130-23.1 PUBLIC HEALTH § 130-44 


ARTICLE 3A. 
Board of Health in a Consolidated City-County. 


§§ 130-23.1 to 130-23.4: Repealed by Session Laws 1981, c. 130, s. 3, 
effective July 1, 1981. 


i 
j 


ARTICLE 4. 


Incorporation of Health Codes by Reference. 


§ 130-24: Repealed by Session Laws 1981, c. 614, s. 11, effective July 1, 
| 1981. 


§ 130-24.1: Repealed by Session Laws 1983, c. 891, s. 1, effective January 
1, 1984. 


_ Cross References. — For provisions relat- _c. 891, which repealed this section, see the Edi- 
ing to the public health, see now Chapter  tor’s note under $§ 130-1 to 130-3. 


130A. Repealed § 130-24.1 was enacted by Session 
_ Editor’s Note. — As to the effective date, [Laws 1981, c. 614, s. 11. 


construction, and effect of Session Laws 1983, 
$§ 130-25, 130-26: Repealed by Session Laws 1981, c. 614, s. 11, effec- 
tive July 1, 1981. 


ARTICLE 6. 
State Laboratory of Public Health. 


§§ 130-30 to 130-32: Repealed by Session Laws 1983, c. 891, s. 1, effec- 
tive January 1, 1984. 


Cross References. — For provisions relat- construction, and effect of Session Laws 1983, 
‘ing to the public health, see now Chapter cc. 891, which repealed these sections, see the 


‘180A. Editor’s note under §§ 130-1 to 130-3. 
Editor’s Note. — As to the effective date, 


ARTICLE 7. 
Vital Statistics. 


§§ 130-36 to 130-44: Repealed by Session Laws 1983, c. 891, s. 1, effec- 
| tive January 1, 1984. 

Cross References. — For provisions relat- construction, and effect of Session Laws 1983, 
ing to the public health, see now Chapter  c. 891, which repealed these sections, see the 


180A. Editor’s note under §§ 130-1 to 130-3. 
Editor’s Note. — As to the effective date, 
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§ 130-46: Repealed by Session Laws 1983, c. 891, s. 1, effective January ‘| 
1984. 


Cross References. — For provisions relat- __c. 891, which repealed this section, see the Ed t 
ing to the public health, see now Chapter  tor’s note under §§ 130-1 to 130-3. 
130A. Repealed § 130-46 was amended by Sessio. 
Editor’s Note. — As to the effective date, Laws 1981, c. 187, s. 1. 
construction, and effect of Session Laws 1983, 


§§ 130-48 to 130-52: Repealed by Session Laws 1983, c. 891, s. 1, effec | 
tive January 1, 1984. 


Cross References. — For provisions relat- construction, and effect of Session Laws 198i 
ing to the public health, see now Chapter  c. 891, which repealed these sections, see th 
130A. Kditor’s note under §§ 130-1 to 130-3. 


Editor’s Note. — As to the effective date, 


§§ 130-53 to 130-58: Repealed by Session Laws 1983, c. 891, s. 1, effec 
tive January 1, 1984. . 


Cross References. — For provisions relat- construction, and effect of Session Laws 198 
ing to the public health, see now Chapter cc. 891, which repealed these sections, see th 
130A. Kditor’s note under §§ 130-1 to 130-3. 


Editor’s Note. — As to the effective date, 


§§ 130-59 to 130-64: Repealed by Session Laws 1983, c. 891, s. 1, effec 
tive January 1, 1984. 


Cross References. — For provisions relat- _c. 891, which repealed these sections, see thy 
ing to the public health, see now Chapter Radiance under §§ 130-1 to 130-3. 
130A. Repealed § 130-63 was amended by Session 
Editor’s Note. — As to the effective date, [Laws 1981, c. 554. | 
construction, and effect of Session Laws 1983, 


§§ 130-65 to 130-69: Repealed by Session Laws 1983, c. 891, s. 1, effec: 
tive January 1, 1984. 


Cross References. — For provisions relat- construction, and effect of Session Laws 1983 
ing to the public health, see now Chapter c. 891, which repealed these sections, see the 


130A. Editor’s note under §§ 130-1 to 130-3. | 
Editor’s Note. — As to the effective date, i 


§§ 130-70 to 130-73: Repealed by Session Laws 1983, c. 891, s. 1, effec. 
tive January 1, 1984. 
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4, 130-80 PUBLIC HEALTH § 130-105 
t Cross References. — For provisions relat- construction and effect of Session Laws 1983, c. 
ag to the public health, see now Chapter 891, which repealed these sections, see the Edi- 
380A. tor’s note under §§ 130-1 to 130-3. 
_ Editor’s Note. — As to the effective date, 
H 
' ARTICLE 8. 
1 


Infectious Diseases Generally. 


4§ 130-80 to 130-86: Repealed by Session Laws 1983, c. 891, s. 1, effec- 
| tive January 1, 1984. 


a) 
of 


Cross References. — For provisions relat- c. 891, which repealed these sections, see the 
ng to the public health, see now Chapter  Editor’s note under §§ 130-1 to 130-3. 


380A. Repealed § 130-82.2 was enacted by Session 
_ Editor’s Note. — As to the effective date, Laws 1981, c. 81,8. 1. 


‘onstruction, and effect of Session Laws 1983, 


ARTICLE 9. 


North Carolina Immunization Law. 


§§ 130-87 to 130-93.01: Repealed by Session Laws 1983, c. 891, s. 1, 
effective January 1, 1984. 
Cross References. — For provisions relat- c. 891, which repealed these sections, see the 


ng to the public health, see now Chapter  Editor’s note under $§ 130-1 to 130-3. 


B0A. Repealed § 130-90 was amended by Session 
| Editor’s Note. — As to the effective date, [Laws 1981, c. 44. 
onstruction, and effect of Session Laws 1983, 


ARTICLE 10. 
Venereal Disease. 


Part 1. Venereal Disease. 


38 130-94 to 130-96: Repealed by Session Laws 1983, c. 891, s. 1, effec- 
| tive January 1, 1984. 

_ Cross References. — For provisions relat- construction, and effect of Session Laws 1983, 
ng to the public health, see now Chapter c. 891, which repealed these sections, see the 


380A. Editor’s note under §§ 130-1 to 130-3. 
_ Editor’s Note. — As to the effective date, 


3§ 130-99 to 130-105: Repealed by Session Laws 1983, c. 891, s. 1, effec- 
tive January 1, 1984. 


Cross References. — For provisions relat- construction, and effect of Session Laws 1983, 
‘ng to the public health, see now Chapter c. 891, which repealed these sections, see the 


30A. Editor’s note under §§ 130-1 to 130-3. 
Editor’s Note. — As to the effective date, 
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1985 CUMULATIVE SUPPLEMENT 


§ 130-13 


Part 2. Inflammation of the Eyes of the Newborn. 


§§ 130-106 to 130-111: Repealed by Session Laws 1983, c. 891, s. 1 
effective January 1, 1984. 


Cross References. — For provisions relat- 
ing to the public health, see now Chapter 
130A. 

Editor’s Note. — As to the effective date, 
construction, and effect of Session Laws 1983, 
c. 891, which repealed these sections, see the 
Editor’s note under §§ 130-1 to 130-3. 


Repealed § 130-108 was amended by Sessio} 
Laws 1981, c. 614, s. 12. Repealed § 130-11) 
was amended by Session Laws 1981, c. 614, s 
13. 


§ 130-112: Repealed by Session Laws 1983, c. 897, s. 2, effective October 1 


1983. 


Cross References. — For present provi- 
sions as to the regulation of midwifery, see 
§ 90-178.1 et seq. 

Editor’s Note. — Session Laws 1983, c. 897, 
s. 3, provides: 

“Sec. 3. This act shall become effective Oc- 
tober 1, 1983. Any person who on October 1, 
1983, had been a practicing midwife in North 
Carolina for more than 10 years may continue 
to assist at childbirth without approval under 


this Article. Any other person authorized t 
practice midwifery on September 30, 1983 
may continue to practice midwifery withou 
approval under this Article until April 1, 1984 
No annual fee shall be collected for 1983.” 

Repealed § 130-112 was also repealed b 
Session Laws 1988, c. 891, s. 1, effective Janu 
ary 1, 1984. 

The repealed section was amended by Ses 
sion Laws 1981, c. 614, s. 14, and c. 676, s. 4 


ARTICLE 11. 


Tuberculosis. 


Part 1. Prevention of Spread of Tuberculosis. 


§§ 130-113, 130-114: Repealed by Session Laws 1983, c. 891, s. 1, effec 


tive January 1, 1984. 


Cross References. — For provisions relat- 
ing to the public health, see now Chapter 
130A. 

Editor’s Note. — As to the effective date, 


construction, and effect of Session Laws 1988 
c. 891, which repealed these sections, see th 
Editor’s note under §§ 130-1 to 130-3. 


ARTICLE 12. 


Sanitary Districts. 


§§ 130-123 to 130-134: Repealed by Session Laws 1983, c. 891, s. 1 
effective January 1, 1984. 


Cross References. — For provisions relat- 
ing to the public health, see now Chapter 
130A. 

Editor’s Note. — As to the effective date, 
construction, and effect of Session Laws 1983, 
c. 891, which repealed these sections, see the 
Editor’s note under §§ 130-1 to 130-3. 


Repealed § 130-128 was amended by Sessiol 
Laws 1983, c. 130, s. 3, effective April 1, 1983 
The amendment by c. 130 appears to have bee! 
incorporated in § 130A-55. 

Session Laws 1983, c. 925, s. 1, effective Jan 
uary 1, 1984, added a new subdivision to re 
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§ 130-141 


_pealed § 130-128. Section 2 of c. 925 recodified 
this subdivision as_ subdivision 
—§ 1380A-55, effective Jan. 1, 1984. 
| Session Laws 1983, c. 55, effective Mar. 10, 
1983, added a new § 130-128.1, which has been 
codified pursuant to Session Laws 1983, c. 891, 
Ss. 16.1, as § 130A-55.1. 
Session Laws 1983, c. 608, effective June 24, 
1983, also added a new § 130-128.1, which has 
apparently been incorporated in the introduc- 
tion to § 130A-55. 


PUBLIC HEALTH 


(22) of 


§ 130-166.15 


Repealed § 130-126 was amended by Session 
Laws 1981, c. 186, s. 1. Repealed § 130-126.1 
was enacted by Session Laws 1981, c. 201. Re- 
pealed §§ 130-126.2 and 130-126.3 were 
enacted by Session Laws 1981 (Reg. Sess., 
1982), c. 1271, s. 1. Repealed § 130-127 was 
amended by Session Laws 1981, c. 186, s. 2. 
Repealed § 130-128 was also amended by Ses- 
sion Laws 1981, c. 629; c. 655; c. 820, ss. 1-3; 
and c. 898, ss. 1- 4, and by Session Laws 1981 
(Reg. Sess. 1982), c. 1237. Repealed § 130-130 
was amended by Session Laws 1981, c. 919, s. 
13. 


3 130-141: Repealed by Session Laws 1983, c. 891, s. 1, effective January 1, 


1984. 


Cross References. — For provisions relat- 
ing to the public health, see now Chapter 
180A. 

Editor’s Note. — As to the effective date, 


construction, and effect of Session Laws 1983, 
c. 891, which repealed this section, see the Edi- 
tor’s note under §§ 130-1 to 130-3. 


§§ 130-143 to 130-156.5: Repealed by Session Laws 1983, c. 891, s. 1, 
effective January 1, 1984. 


) 


Cross References. — For provisions relat- 
ing to the public health, see now Chapter 
130A. 

Editor’s Note. — As to the effective date, 
construction, and effect of Session Laws 1983, 
'c. 891, which repealed these sections, see the 

Kditor’s note under §§ 130-1 to 130-3. 

Repealed § 130-156.3 was amended by Ses- 
sion Laws 1983, c. 537, effective June 16, 1983. 
The amendment appears to have been incorpo- 

-ratedin § 130A-81. 


Repealed § 130-145 was amended by Session 
Laws 1981, c. 186, s. 3. Repealed §§ 130-147 to 
130-149 were amended by Session Laws 1981, 
c. 186, ss. 4 to 6. Repealed § 130-153 was 
amended by Session Laws 1981, c. 20, ss. 1, 2. 
Repealed § 130-156.2 was amended by Session 
Laws 1981, c. 186, s. 7. Repealed § 130-156.5 
was enacted by Session Laws 1981, c. 951. 


ARTICLE 13. 


Sanitary Sewage Disposal. 


§ 130-160: Repealed by Session Laws 1981, c. 949, s. 1, effective January 1, 


1982. 


ARTICLE 13A. 


Sanitation of Agricultural Labor Camps. 


88 130-166.1 to 130-166.15: Repealed by Session Laws 1983, c. 891, s. 
1, effective January 1, 1984. 


Cross References. — For provisions relat- 
ing to the public health, see now Chapter 
180A. 
_ Editor’s Note. — As to the effective date, 


construction, and effect of Session Laws 1983, 
c. 891, which repealed these sections, see the 
Editor’s note under §§ 130-1 to 130-3. 
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§ 130-166.16 1985 CUMULATIVE SUPPLEMENT § 130-166.21D 
ARTICLE 13B. i 

Solid Waste Management. ‘| 


§§ 130-166.16 to 130-166.21C: Repealed by Session Laws 1983, c. 
891, s. 1, effective January 1, 1984. 


Cross References. — For provisions relat- Repealed § 130-166.18 was also amended by 
ing to the public health, see now Chapter Session Laws 1983, c. 546, s. 1, effective June 
130A. 16, 1983, and by Session Laws 1983, c. 605, s. 


Editor’s Note. — As to the effective date, 1, effective June 24, 1983. These amendments 


construction, and effect of Session Laws 1983, 2@Ppear to have been incorporated in | 


. § 180A-294. 
Shere apni thet econ oe toe sietion, repeated § 19016516 wat 


Session Laws 1983, c. 795, s. 1, effective July aaa a 5 eae pty Slew ce | 
18, 1983, added a subdivision (23) to repealed were enacted by Session Laws 1981, c. 704, s. 5. 
§ 130-166.16. Section 8.1 of c. 795 recodified Repealed §°180:166:18) Was armenlad by ell 
the subdivision as subdivision (25) of sion Laws 1981, c. 704, gris Repealed 
§ 130A-290, effective Jan. 1, 1984. §§ 130-166.18A and 130-166.19A were enacted 

Repealed §§ 130-166.17 and 130-166.18 by Session Laws 1981, c. 704, s. 7. Repealed | 
were amended effective July 18, 1983, by Ses- § 130-166.18B was enacted by Session Laws 
sion Laws 1983, c. 795, ss. 2 and 3. Effective 1981, c. 704, s. 24. Repealed § 130-166.21 was 
Jan. 1, 1984, s. 8.1 ofc. 795 made these amend- amended by Session Laws 1981, c. 480, s. 3. 
ments to §§ 130A-291 and 130A-294, respec- Repealed § 130-116.21B was amended by Ses- 
tively. sion Laws 1981, c. 704, s. 7. 3 


§ 130-166.21D. Construction. 


(b) The solid waste management program concerning hazardous waste : 
maintained by the State under this Article shall be no more comprehensive | 
than the hazardous waste program prescribed under the federal act. The rules _ 


and standards concerning hazardous waste promulgated under this Article 
shall be no more stringent than those rules, regulations and standards pro- 


mulgated under the federal act; provided, that in establishing acceptable 
water table levels, location in relation to water supplies and population cen- 
ters and appropriate buffer zones, the rules and standards promulgated under 
this Article shall be at least as comprehensive and may be more comprehen- 
sive than the hazardous waste program prescribed under the federal act. 
(1977, 2nd Sess., c. 1216; 1979, c. 464, s. 3; 1981, c. 704, s. 28.1.) 


Only Part of Section Set Out. — As the agement of hazardous and low-level radioac- 
rest of the section was not affected by the tive waste in North Carolina as reflected in the 
amendment, only subsection (b) is set out. 1981 Report of the Governor’s Task Force on | 

Cross References. — For provision similar Waste Management.” 
to subsection (a) of this section, see Session Laws 1981, c. 704, s. 26, provides — 
§ 130A-305. that the act shall be liberally construed to 

Editor’s Note. — carry out the policies set forth in the act. 

Session Laws 1981, c. 704, ss. 1 and 2, pro- Session Laws 1981, c. 704, s. 27, contains a _ 


vide: 

“Section 1. Short title. This act may be re- 
ferred to as the Waste Management Act of 
1981. 

“Sec. 2. Purpose. The purpose of this act is 
to provide for a comprehensive system for man- 


severability clause. 
Effect of Amendments. — ; 
The 1981 amendment added the proviso at 
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the end of the second sentence of subsection (b). 


§ 130-166.21E 


PUBLIC HEALTH 


§ 130-166.72 


§§ 130-166.21E, 130-166.21F: Repealed by Session Laws 1983, c. 
891, s. 1, effective January 1, 1984. 


Cross References. — For provisions relat- 
ing to the public health, see now Chapter 
130A. 

_ Editor’s Note. — As to the effective date, 
construction, and effect of Session Laws 1983, 


c. 891, which repealed these sections, see the 
Editor’s note under §§ 130-1 to 130-3. 


Repealed § 130-166.21E was amended by 


Session Laws 1981, c. 480, s. 4 and c. 704, s. 7. 


ARTICLE 138C. 
Ground Absorption Sewage Disposal System Act of 1973. 


§§ 130-166.22 to 130-166.38: Repealed by Session Laws 1981, c. 949, 
s. 2, effective January 1, 1982. 


ARTICLE 13D. 
North Carolina Drinking Water Act. 


8§ 130-166.39 to 130-166.61: Repealed by Session Laws 1983, c. 891, 
s. 1, effective January 1, 1984. 


Cross References. — For provisions relat- 
ing to the public health, see now Chapter 
130A. 

Editor’s Note. — As to the effective date, 
construction, and effect of Session Laws 1983, 
c. 891, which repealed these sections, see the 
Kditor’s note under §§ 130-1 to 130-3. 


Repealed § 130-166.47 was amended by Ses- 
sion Laws 1981, c. 919, s. 14. Repealed 
§ 130-166.49 was amended by Session Laws 
1981, c. 353, ss. 1, 2. Repealed § 130-166.54 
was amended by Session Laws 1981, c. 226. 
Repealed § 130-166.55 was amended by Ses- 
sion Laws 1981, c. 562, s. 9. 


ARTICLE 13E. 


Ground Absorption Sewage Treatment and Disposal Act of 
1981. 


§§ 130-166.62 to 130-166.72: Repealed by Session Laws 1983, c. 891, 
s. 1, effective January 1, 1984. 


Cross References. — For provisions relat- 
ing to the public health, see now Chapter 
130A. 

Editor’s Note. — As to the effective date, 
construction, and effect of Session Laws 1983, 
c. 891, which repealed these sections, see the 
Kditor’s note under §§ 130-1 to 130-3. 


Repealed §§ 130-166.62 through 130-166.72 
were amended by Session Laws 1981, c. 949, s. 
3. Repealed § 130-166.65 was amended by Ses- 
sion Laws 1981, c. 1127, s. 47. 
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§ 130-167 1985 CUMULATIVE SUPPLEMENT § 130-169.0( 


ARTICLE 14. 
Meat Markets. 


§ 130-167: Repealed by Session Laws 1983, c. 891, s. 1, effective January 1 
1984. 


Cross References. — For provisions relat- __c. 891, which repealed this section, see the Edi 
ing to the public health, see now Chapter  tor’s note under §§ 130-1 to 130-3. 


130A. Repealed § 130-167 was amended by Sessio1 
Editor’s Note. — As to the effective date, Laws 1981,c. 463, s. 1. 
construction, and effect of Session Laws 1983, 


§ 130-168: Repealed by Session Laws 1981, c. 463, s. 2, effective July 1 
1981. 


§ 130-169: Repealed by Session Laws 1983, c. 891, s. 1, effective January 1 
1984. | 
Cross References. — For provisions relat- __c. 891, which repealed this section, see the Edi 


ing to the public health, see now Chapter  tor’s note under §§ 130-1 to 130-3. 


130A. Repealed § 130-169 was amended by Senta 
Editor’s Note. — As to the effective date, Laws 1981, c. 463, s. 3. 
construction, and effect of Session Laws 1983, 


ARTICLE 14A. 
Sanitation of Shellfish and Crustacea. 


§§ 130-169.01 to 130-169.03: Repealed by Session Laws 1983, c. 891. 
s. 1, effective January 1, 1984. 


Cross References. — For provisions relat- construction, and effect of Session Laws 1983, 
ing to the public health, see now Chapter ¢. 891, which repealed these sections, see the 
130A. Kditor’s note under §§ 130-1 to 130-3. 


Editor’s Note. — As to the effective date, 


ARTICLE 14B. 
Sanitation of Scallops. 


§§ 130-169.04 to 130-169.06: Repealed by Session Laws 1983, c. 891, 
s. 1, effective January 1, 1984. | 


Cross References. — For provisions relat- construction, and effect of Session Laws 1983, 
ing to the public health, see now Chapter ¢. 891, which repealed these sections, see the 


130A. Editor’s note under §§ 130-1 to 130-3. 
Editor’s Note. — As to the effective date, 
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3 130-169.1 


PUBLIC HEALTH 


§ 130-170.2 


ARTICLE 14C. 


Swimming Pools. 


§§ 130-169.1 to 130-169.6: Repealed by Session Laws 1983, c. 891, s. 1, 
effective January 1, 1984. 


_ Cross References. — For provisions relat- 
‘ing to the public health, see now Chapter 
180A. 

' KEditor’s Note. — As to the effective date, 


construction, and effect of Session Laws 1983, 
c. 891, which repealed these sections, see the 
Editor’s note under §§ 130-1 to 130-3. 


ARTICLE 15. 


Private Hospitals and Public and Private Educational 
Institutions. 


§§ 130-170 to 130-170.02: Repealed by Session Laws 1983, c. 891, s. 1, 
effective January 1, 1984. 


_ Cross References. — For provisions relat- 
ing to the public health, see now Chapter 
130A. 

Editor’s Note. — As to the effective date, 


construction, and effect of Session Laws 1983, 
c. 891, which repealed these sections, see the 
Editor’s note under §§ 130-1 to 130-3. 


ARTICLE 15A. 
Home Health Agencies. 


-§§ 130-170.1, 130-170.2: Repealed by Session Laws 1983, c. 775, s. 1, 
effective January 1, 1984. 


_ Cross References. — As to health care fa- 
, cilities and services, see now Chapter 131K. 
Editor’s Note. — Session Laws 1983, c. 775, 
s. 5, provides: “Sections 3(a), 9(e), 9.5, 9.7, 
170.1, 170.2, 230, 232 through 235, and 264 
through 277 of Chapter 130 of the General 
Statutes, all of Chapter 131 except for Article 
12, and Chapter 131B of the General Statutes 
shall remain in full force and effect from the 
date of ratification of this act until December 
31, 1983. This act shall not affect any litigation 
pending under any of those provisions on or 
_ before December 31, 1983.” 

Session Laws 1983, c. 775, s. 6, provides: 
“Chapter 143 of the 1983 Session Laws and all 
other Chapters of the 1983 Session Laws 
, amending Chapters 131 or 131B of the General 


Statutes or Sections 3(a), 9(e), 9.5, 9.7, 170.1, 
170.2, 230, 232 through 235, and 264 through 
277 of Chapter 130 of the General Statutes are 
not repealed by this act but are hereby reen- 
acted and shall be inserted in the appropriate 
place in Chapter 131E of the General Statutes 
by the codifier of statutes.” 

Session Laws 1983, c. 775, s. 7, provides that 
the act shall become effective January 1, 1984, 
except that Part B of Article 2 to Chapter 131 
is effective upon ratification. The act was rati- 
fied July 15, 1983. 

Session Laws 1983, c. 775, s. 4, contains a 
severability clause. 

Repealed § 130-170.1 was amended by Ses- 
sion Laws 1981, c. 586, s. 2. 
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§ 130-171 1985 CUMULATIVE SUPPLEMENT § 130-186.! 


ARTICLE 16. 


Regulation of the Manufacture of Bedding. 


§§ 130-171 to 130-179: Repealed by Session Laws 1983, c. 891, s. 1 
effective January 1, 1984. 


Cross References. — For provisions relat- Repealed § 130-177 was amended by Sessio: 
ing to the public health, see now Chapter Laws 1983, c. 913, s. 23 effective July 22, 1983 
130A. Pursuant to Session Laws 1983, c. 891, s. 16.1 


Editor’s Note. — As to the effective date, the amendment by c. 913 was effectuated in 
construction, and effect of Session Laws 1983, g 439,979, 


c. 891, which repealed these sections, see the 
Editor’s note under §§ 130-1 to 130-3. 


ARTICLE 17. 


Cancer Control Program. 


§§ 130-180 to 130-186: Repealed by Session Laws 1981, c. 345, s. 1 
effective October 1, 1981. 


ARTICLE 17A. 


Cancer Studies. 


| 


§ 130-186.2: Repealed by Session Laws 1981, c. 345, s. 1, effective October 
1, 1981. 


§§ 130-186.4 to 130-186.8: Repealed by Session Laws 1983, c. 891, s. 1, 
effective January 1, 1984. 


Editor’s Note. — As to the effective date, c. 891, which repealed these reserved sections, 
construction, and effect of Session Laws 1983, see the Editor’s note under §§ 130-1 to 130-3. 


ARTICLE 17B. 
Arthritis Program. 


§ 130-186.9: Repealed by Session Laws 1983, c. 891, s. 1, effective January 
1, 1984. 


Cross References. — For provisions relat- construction, and effect of Session Laws 1983, 
ing to the public health, see now Chapter . 891, which repealed this section, see the Edi- 


130A. tor’s note und 130-1 to 130-3 
Editor’s Note. — As to the effective date, underng e 
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-§ 130-186.15 PUBLIC HEALTH § 130-190 


ARTICLE 17C. 


Cancer Control Program. 


'§§ 130-186.15 to 130-186.24: Repealed by Session Laws 1983, c. 891, 
s. 1, effective January 1, 1984. 
Cross References. — For provisions relat- c. 891, which repealed these sections, see the 
| ing to the public health, see now Chapter Editor’s note under §§ 130-1 to 130-3. 


180A. Repealed §§ 150-186.15 through 130-186.24 


Editor's Note. — As to the effective date, were enacted by Session Laws 1981, c. 345, s. 2. 
construction, and effect of Session Laws 1983, 


ARTICLE 18. 


Midwives. 


_ Repeal of Article. — effective July 1, 1983, was itself repealed by 
The provision of Session Laws 1977, c. 712, Session Laws 1981, c. 932, s. 1. 
as amended, tentatively repealing this Article 


§ 1380-187: Repealed by Session Laws 1985, c. 462, s. 13, effective June 24, 


1985. 
Cross References. — For the Midwifery Editor’s Note. — The repealed section was 
Practice Act, see § 90-178.1 et seq. amended by Session Laws 1981, c. 676, s. 2. 


ARTICLE 19. 
Loan Fund for Dental Students. 


-8§ 130-188 to 130-190: Repealed by Session Laws 1983, c. 891, s. 1, 
effective January 1, 1984. 


Cross References. — For provisions relat- construction, and effect of Session Laws 1983, 
ing to the public health, see now Chapter  c. 891, which repealed these sections, see the 


130A. Editor’s note under §§ 130-1 to 130-3. 
Editor’s Note. — As to the effective date, 
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§ 130-191 


ARTICLE 20. 


1985 CUMULATIVE SUPPLEMENT 


f 
| 
§ 130-202.¢ 
| 
| 


Surgical Operations on Inmates. | 


§ 130-191: Transferred to § 148-22.2 by Session Laws 1981, c. 307, s. 8 


ARTICLE 20A. 


Treatment of Self-Inflicted Injuries upon Prisoners. 


§ 130-191.1: Transferred to § 148-46.2 by Session Laws 1981, c. 307 , 8. 9. 


ARTICLE 21. 


Postmortem Medicolegal Examinations. 


§§ 130-192, 130-193: Repealed by Session Laws 1983, c. 891, s. 1, offer 


tive January 1, 1984. 


Cross References. — For provisions relat- 
ing to the public health, see now Chapter 
130A. 

Editor’s Note. — As to the effective date, 


construction, and effect of Session Laws 1983, 
c. 891, which repealed these sections, see the 
Kditor’s note under §§ 130-1 to 130-3. 


§§ 130-196 to 130-202.7: Repealed by Session Laws 1983, c. 891, s. 1, 
effective January 1, 1984. 


Cross References. — For provisions relat- 
ing to the public health, see now Chapter 
130A. 

Editor’s Note. — As to the effective date, 
construction, and effect of Session Laws 1983, 
c. 891, which repealed these sections, see the 
Editor’s note under §§ 130-1 to 130-3. 

Repealed § 130-197 was amended by Session 


Laws 1981, c. 187, ss. 2-4. Repealed § 130-199 
was amended by Session Laws 1981, c. 187, ss. 
5, 6. Repealed § 130-200 was amended by Ses- 
sion Laws 1981, c. 187, s. 7, and c. 562, s. 5. 
Repealed § 130-201 was amended by Session 
Laws 1981, c. 614, s. 15. Repealed § 130-202 
was amended by Session Laws 1981, c. 187, s. 
8. | 


ARTICLE 214A. 


Corneal Tissue Removal. 


§§ 130-202.8, 130-202.9: Repealed by Session Laws 1983, c. 891, s. 1, 
effective January 1, 1984. 


Cross References. — For provisions relat- 
ing to the public health, see now Chapter 
130A. 

Editor’s Note. — As to the effective date, 
construction, and effect of Session Laws 1983, 


c. 891, which repealed these sections, see the 
Editor’s note under §§ 130-1 to 130-3. 


Repealed §§ 130-202.8 and 130-202.9 were 


enacted by Session Laws 1981, c. 782, 8. 1. 
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§ 130-203 PUBLIC HEALTH § 130-229 


ARTICLE 22. 
Remedies. 
§§ 130-203 to 130-205: Repealed by Session Laws 1985, c. 462, s. 13, 
effective June 24, 1985. 
ARTICLE 23. 


Mosquito Control in General. 
§§ 130-206 to 130-209: Repealed by Session Laws 1983, c. 891, s. 1, 
effective January 1, 1984. 


Cross References. — For provisions relat- construction, and effect of Session Laws 1983, 
ing to the public health, see now Chapter  c. 891, which repealed these sections, see the 
180A. Editor’s note under §§ 130-1 to 130-3. 


Editor’s Note. — As to the effective date, 


ARTICLE 24. 


Mosquito Control Districts. 


§§ 130-210 to 130-215: Repealed by Session Laws 1983, c. 891, s. 1, 
effective January 1, 1984. 


Cross References. — For provisions relat- Repealed § 130-211 was amended by Session 
ing to the public health, see now Chapter Laws 1981, c. 188, ss. 1, 2. Repealed § 130-213 
180A. was amended by Session Laws 1981, c. 919, s. 


Editor’s Note. — As to the effective date, 45. 
construction, and effect of Session Laws 1983, 
c. 891, which repealed these sections, see the 
_ Editor’s note under §§ 130-1 to 130-3. 


§ 130-220: Repealed by Session Laws 1983, c. 891, s. 1, effective January 1, 
1984. 


Cross References. — For provisions relat- construction, and effect of Session Laws 1983, 
ing to the public health, see now Chapter  c. 891, which repealed this section, see the Edi- 
130A. tor’s note under §§ 130-1 to 130-3. 

Editor’s Note. — As to the effective date, 


ARTICLE 25. 


State Air Hygiene Program. 


§§ 130-227 to 130-229: Repealed by Session Laws 1983, c. 891, s. 1, 
effective January 1, 1984. 
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§ 130-230 


Editor’s Note. — As to the effective date, 
construction, and effect of Session Laws 1983, 


1985 CUMULATIVE SUPPLEMENT 


| 


§ 130-23! 


c. 891, which repealed these reserved sections 
see the Editor’s note under §§ 130-1 to 130-3 


ARTICLE 26. 


Regulation of Ambulance Services. 


Repeal of Article. — 
The provision of Session Laws 1977, c. 712, 
as amended, tentatively repealing this Article 


effective July 31, 1981, was itself repealed by 
Session Laws 1981, c. 932, s. 1. 


§ 130-230: Repealed by Session Laws 1983, c. 775, s. 1, effective January 1, 


1984. 


Cross References. — As to health care fa- 
cilities and services, see Chapter 131E. 

Editor’s Note. — Session Laws 1983, c. 775, 
s. 5, provides: “Sections 3(a), 9(e), 9.5, 9.7, 
170.1, 170.2, 230, 232 through 235, and 264 
through 277 of Chapter 130 of the General 
Statutes, all of Chapter 131 except for Article 
12, and Chapter 131B of the General Statutes 
shall remain in full force and effect from the 
date of ratification of this act until December 
31, 1983. This act shall not affect any litigation 
pending under any of those provisions on or 
before December 31, 1983. 

Session Laws 1983, c. 775, s. 6, provides: 
“Chapter 143 of the 1983 Session Laws and all 
other Chapters of the 1983 Session Laws 


amending Chapters 131 or 131B of the General 
Statutes or Sections 3(a), 9(e), 9.5, 9.7, 170.1, 
170.2, 230, 232 through 235, and 264 through 
277 of Chapter 130 of the General Statutes are 
not repealed by this act but are hereby reen- 
acted and shall be inserted in the appropriate 
place in Chapter 131E of the General Statutes 
by the codifier of statutes.” 

Session Laws 1983, c. 775, s. 7, provides that 
the act shall become effective January 1, 1984, 
except that Part B of Article 2 to Chapter 131E 
is effective upon ratification. The act was rati- 
fied July 15, 1983. 

Session Laws 1983, c. 775, s. 4, contains a 
severability clause. 


§§ 130-232 to 130-235: Repealed by Session Laws 1983, c. 775, s. 1, 
effective January 1, 1984. 


Cross References. — As to health care fa- 
cilities and services, see Chapter 131K. 

Editor’s Note. — Session Laws 19833,0,,7,75, 
s. 5, provides: “Sections 3(a), 9(e), Oe ih, 
170.1, 170.2, 230, 232 through 235, and 264 
through 277 of Chapter 130 of the General 
Statutes, all of Chapter 131 except for Article 
12, and Chapter 131B of the General Statutes 
shall remain in full force and effect from the 
date of ratification of this act until December 
31, 1983. This act shall not affect any litigation 
pending under any of those provisions on or 
before December 31, 1983. 

Session Laws 1983, c. 775, s. 6, provides: 
“Chapter 143 of the 1983 Session Laws and all 
other Chapters of the 1983 Session Laws 


amending Chapters 131 or 131B of the General 
Statutes or Sections 3(a), 9(e); 9.5, 9.7, 170.8 
170.2, 230, 232 through 235, and 264 through 
277 of Chapter 130 of the General Statutes are 
not repealed by this act but are hereby reen- 
acted and shall be inserted in the appropriate 
place in Chapter 131E of the General Statutes 
by the codifier of statutes.” 

Session Laws 1983, c. 775, s. 7, provides that 
the act shall become effective J anuary 1, 1984, 
except that Part B of Article 2 to Chapter 131E 
is effective upon ratification. The act was rati- 
fied July 15, 1983. 

Session Laws 1983, c. 775, s. 4, contains a 
severability clause. 
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§ 130-236 PUBLIC HEALTH § 130-263 
| ARTICLE 27. 


Chronic Renal Disease Control Program. 


§ 130-236: Repealed by Session Laws 1983, c. 891, s. 1, effective January 1, 


1984. 
Cross References. — For provisions relat- construction, and effect of Session Laws 1983, 
ing to the public health, see now Chapter  c. 891, which repealed this section, see the Edi- 
‘180A. tor’s note under §§ 130-1 to 130-3. 


Editor’s Note. — As to the effective date, 


§§ 130-238, 130-239: Repealed by Session Laws 1983, s. 891, s. 1, effec- 
tive January 1, 1984. 


Cross References. — For provisions relat- construction, and effect of Session Laws 1983, 
ing to the public health, see now Chapter cc. 891, which repealed these sections, see the 
130A. Editor’s note under §§ 130-1 to 130-3. 


Editor’s Note. — As to the effective date, 


ARTICLE 28. 


Mass Gatherings. 


§§ 130-240 to 130-253: Repealed by Session Laws 1983, c. 891, s. 1, 
effective January 1, 1984. 


Cross References. — For provisions relat- construction, and effect of Session Laws 1983, 
ing to the public health, see now Chapter c. 891, which repealed these sections, see the 
130A. Editor’s note under §§ 130-1 to 130-3. 


Editor’s Note. — As to the effective date, 


ARTICLE 29. 
Perinatal Health Care. 


$§§ 130-254 to 130-263: Repealed by Session Laws 1983, c. 891, s. l, 
effective January 1, 1984. 


Cross References. — For provisions relat- construction, and effect of Session Laws 1983, 
ing to the public health, see now Chapter c. 891, which repealed these sections, see the 
130A. Editor’s note under §§ 130-1 to 130-3. 


Editor’s Note. — As to the effective date, 
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§ 130-264 


ARTICLE 30. 
Nursing Home Patients’ Bill of Rights. 


$§ 130-264 to 130-277: Repealed by Session Laws 1983, c. 775, s. 1 
effective January 1, 1984. 


Cross References. — As to health care fa- 
cilities and services, see now Chapter 131E. 

Editor’s Note. — Session Laws 1983S, c. 775, 
s. 5, provides: “Sections 3(a), 9(e), 9.5, 9.7, 
170.1, 170.2, 230, 232 through 235, and 264 
through 277 of Chapter 130 of the General 
Statutes, all of Chapter 131 except for Article 
12, and Chapter 131B of the General Statutes 
shall remain in full force and effect from the 
date of ratification of this act until December 
31, 1983. This act shall not affect any litigation 
pending under any of those provisions on or 
before December 31, 1983. 

Session Laws 1983, c. 775, s. 6, provides: 
“Chapter 143 of the 1983 Session Laws and all 
other Chapters of the 1983 Session Laws 
amending Chapters 131 or 131B of the General 
Statutes or Sections 3(a), 9(e), 9.5, 9.7, 170.1, 
170.2, 230, 232 through 235, and 264 through 
277 of Chapter 130 of the General Statutes are 
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§ 130-28. 


not repealed by this act but are hereby reen 
acted and shall be inserted in the appropriati 
place in Chapter 131E of the General Statute, 
by the codifier of statutes.” | 

Session Laws 1983, c. 775, s. 7, provides thai 
the act shall become effective J anuary 1, 1984. 
except that Part B of Article 2 to Chapter 131K 
is effective upon ratification. The act was rati- 
fied July 15, 1983. 

Session Laws 1983, c. 775, s. 4, contains a 
severability clause. 

Repealed §§ 130-264, 130-265 and 130-274 
were amended by ss. 2, 1, and 3, respectively, 
of Session Laws 1983, c. 143, effective July i 
1983. Pursuant to Session Laws 1983, c. 775, s. 
6, the amendments by c. 143 have been effectu- 
ated in §§ 131E-115, 131E-116 and 131E-125. 

Repealed § 130-275 was amended by Session | 
Laws 1981, c. 197. 


§§ 130-278 to 130-282: Repealed by Session Laws 1983, c. 891, s. 1, 
effective January 1, 1984. : 


Cross References. — For provisions relat- 
ing to the public health, see now Chapter 
130A. 

Editor’s Note. — As to the effective date, 


construction, and effect of Session Laws 1983, 
c. 891, which repealed these sections, see the 
Editor’s note under §§ 130-1 to 130-3. 


ARTICLE 831. 


Glaucoma and Diabetes Program. 


§§ 130-283 to 130-285: Repealed by Session Laws 


1983, c. 891, s. 1, 


effective January 1, 1984. 


Cross References. — For provisions relat- 
ing to the public health, see now Chapter 
130A. 

Editor’s Note. — As to the effective date, 
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construction, and effect of Session Laws 1983, 
c. 891, which repealed these sections, see the 
Editor’s note under §§ 130-1 to 130-3. 


Jec. 

(30A-1. 
80A-2. 
30A-3. 


80A-4. 
‘.30A-5. 
80A-6. 
(80A-7. 
/ (80A-8. 
I, 
(30A-9. 
| L80A-10. 


[30A-11. 
130A-12. 


130A-17. 
130A-18. 
130A-19. 


1380A-20. 
'180A-21. 
(130A-22. 
130A-23. 


130A-24. 
130A-25. 
130A-26. 
130A-27. 
180A-28. 


—-180A-34. 


-180A-29 to 130A-33. 


PUBLIC HEALTH 


Chapter 130A. 
Public Health. 


Article 1. 


Definitions, General Provisions 


and Remedies. 


Part 1. General Provisions 


Title. 

Definitions. 

Appointment of the State Health 
Director. 

Administration. 

Duties of the Secretary. 

Delegation of authority. 

Grants-in-aid. 

Counties to recover indirect costs on 
certain federal public health or 
mental health grants. 

Standards. 

Advisory Committees. 

Residencies in public health. 

Confidentiality of records. 


| 180A-13 to 130A-16. [Reserved.] 


Part 2. Remedies. 


Right of entry. 

Injunction. 

Abatement of public health nui- 
sance. 

Abatement of an imminent hazard. 

Embargo. 

Administrative penalties. 
Suspension and revocation of per- 
mits and program participation. 

Appeals procedure. 
Misdemeanor. 
Violations of Article 4. 
Recovery of money. 
Forfeiture of gain. 
[Reserved. ] 


Article 2. 
Local Administration. 


Part 1. Local Health Departments. 


Provision of local public health ser- 
vices. 

County board of health; appoint- 
ment; terms. 

Creation of district health depart- 
ment. 

District board of health. 

Dissolution of a district health de- 
partment. 

Powers and duties of a local board 
of health. 

Appointment of local health direc- 
tor. 

Powers and duties of local health 
director. 
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Sec. 
130A-42. 


130A-43 to 1380A-46. 
Part 2. Sanitary Districts. 


130A-47. 
130A-48. 
130A-49. 
130A-50. 
130A-51. 


130A-52. 


130A-52.1. 


130A-53. 
130A-54. 


130A-55. 


130A-55.1. 


130A-56. 
130A-57. 
130A-58. 


130A-59. 
130A-60. 


130A-61. 
130A-62. 
130A-63. 


130A-64. 
130A-65. 


130A-66. 
130A-67. 
130A-68. 
130A-69. 
130A-70. 


130A-71. 
130A-72. 
130A-73. 


Personnel records of district health 
departments. 
[Reserved. | 


Creation by Commission. 

Procedure for incorporating district. 

Declaration that district exists; sta- 
tus of industrial villages within 
boundaries of district. 

Election and terms of office of sani- 
tary district boards. 

City governing body acting as sani- 
tary district board. 

Special election if election not held 
in November of 1981. 

Action if 1983 election not held. 

Actions validated. 

Vacancy appointments to district 
boards. 

Corporate powers. 

Withdrawal of water. 

Election of officers; board staff. 

Power to condemn property. 

Construction of systems by corpora- 
tions or individuals. 

Reports. 

Consideration of reports and adop- 
tion of a plan. 

Bonds and notes authorized. 

Annual budget; tax levy. 

Engineers to provide plans and su- 
pervise work; bids. 

Service charges and rates. 

Liens for sewer service charges in 
sanitary districts not operating 
water distribution system; collec- 
tion of charges; disconnection of 
sewer lines. 

Removal of member of board. 

Rights-of-way granted. 

Returns of elections. 

Procedure for extension of district. 

District and municipality extending 
boundaries and corporate limits 
simultaneously. 

Procedure for withdrawing from 
district. 

Dissolution of certain sanitary dis- 
tricts. 

Dissolution of sanitary districts 
having no outstanding indebted- 
ness and located wholly within or 
coterminous with corporate limits 
of city or town. 

Validation of creation of districts. 

Validation of extension of bound- 
aries of districts. 


Sec. 
130A-76. 


130A-77. 
130A-78. 
130A-79. 
130A-80. 


130A-81. 


130A-82. 
130A-83. 
130A-84. 


130A-85 to 130A-87. 
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Validation of dissolution of dis- 
tricts. 

Validation of bonds of districts. 

Tax levy for validated bonds. 

Validation of appointment or elec- 
tion of members of district boards. 

Merger of district with contiguous 
city or town; election. 

Incorporation of municipality and 
simultaneous dissolution of sani- 
tary district, with transfer of 
assets and liabilities from the dis- 
trict to the municipality. 

Dissolution of sanitary districts; 
referendum. 

Merger of two contiguous sanitary 
districts. 

Withdrawal of water. 

[Reserved. ] 


Article 3. 


State Laboratory of Public Health. 


130A-88. 
130A-89. 


130A-90. 
130A-91. 
130A-92. 
130A-93. 
130A-94. 
130A-95. 
130A-96. 


130A-97. 
130A-98. 
130A-99. 


130A-100. 
130A-101. 
130A-102. 
130A-103. 
130A-104. 
130A-105. 
130A-106. 


130A-107. 


130A-108. 


130A-109. 
130A-110. 


130A-111. 


Laboratory established. 
[Reserved. ] 


Article 4. 
Vital Statistics. 


Vital statistics program. 

State Registrar. 

Duties of the State Registrar. 

Access to vital records; copies. 

Local registrar. 

Control of local registrar. 

Appointment of deputy and sub- 
registrars. 

Duties of local registrars. 

Pay of local registrars. 

Register of deeds to preserve copies 
of birth and death records. 

Register of deeds may perform no- 
tarial acts. 

Birth registration. 

Contents of birth certificate. 

Registration of birth certificates 
more than five days and less than 
one year after birth. 

Registration of birth one year or 
more after birth. 
Validation of irregular registration 
of birth certificates. 
Establishing fact of birth by per- 
sons without certificates. 

Establishing facts relating to a 
birth of unknown parentage; cer- 
tificate of identification. 

Certificate of identification for 
child of foreign birth. 

Birth certificate as evidence. 

Registration of marriage certifi- 
cates. 

Registration of divorces and annul- 
ments. 


Sec. 


130A-112. 
130A-113. 


130A-114. 
130A-115. 
130A-116. 
130A-117. 
130A-118. 


130A-119. 


130A-120. 


Notification of death. 

Permits for burial-transit, autho1 
zation for cremation and disinte 
ment-reinterment. | 

Fetal death registration. 

Death registration. 

Contents of death certificate. 

Persons required to keep recor 
and provide information. 

Amendment of birth and death ce 
tificates. 

Clerk of Court to furnish State Re; 
istrar with facts as to paternity | 
illegitimate children judicially di 
termined. 

Certification of birth dates fu: 
nished to veterans’ organization: 


130A-121 to 130A-123. [Reserved.] 


Article 5. 


Maternal and Child Health. 


130A-124. 


Part 1. In General. 


Department to establish materns 
and child health program. 


130A-125 to 130A-126. [Reserved.] _ 
Part 2. Perinatal Health Care. 


130A-127. 
130A-128. 


Department to establish program. 
Statewide advisory council. 


130A-129 to 130A-132. [Reserved.] 


130A-133. 
130A-134. 
130A-135. 
130A-136. 


130A-137. 
130A-138. 


130A-139. 
130A-140. 
130A-141. 
130A-142. 
130A-143. 
130A-144. 
130A-145. 


130A-146. 


130A-147. 


Article 6. 


Communicable Diseases. 


Part 1. In General. 


Definitions. 

Reportable diseases. 

Physician to report. 

School principals and day-care op: 
erators to report. 

Medical facilities may report. 

Local health directors to report te 
the Department. 

Person in charge of laboratories te 
report positive tuberculosis tests. 

Physicians and others to report ve- 
nereal disease cases and positive 
laboratory tests. 

Form and content of reports. 

Immunity of persons who report. 

Confidentiality of records. 

Control measures. 

Local health director has quaran- 
tine and isolation authority. 

Transportation of bodies of persons 
who have died of reportable dis- 
eases. 

Rules of the Commission. 


130A-148 to 130A-151. [Reserved. | 
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Part 2. Immunization. 

Sec. 

{380A-152. Immunization required. 

(80A-153. (Effective until July 1, 1986) Ob- 
taining immunization; reporting 
by local health departments. 

\80A-153. (Effective July 1, 1986) Obtaining 
immunization; reporting by local 

| health departments. 

(30A-154. Certificate of immunization. 

(80A-155. Submission of certificate to day- 

care facility and school authori- 

ties; record maintenance; report- 
ing. 

(Effective July 1, 1986) Submis- 

sion of certificate to college or 

universities. 

i80A-156. Medical exemption. 

180A-157. (Effective until July 1, 1986) Reli- 
gious exemption. 

[30A-157. (Effective July 1, 1986) Religious 
exemption. 

\80A-158 to 1830A-159. [Reserved.] 


Part 3. Venereal Disease. 


(80A-155.1. 


{30A-160. 
\80A-161. 
L30A-162. 


Commission to adopt rules. 

Venereal disease definition. 

Venereal disease examination, 
treatment and investigation. 

Confidentiality of venereal disease 
information and records. 

[Repealed.] 

Pregnant women to have test for 
syphilis. 

Birth and fetal death certificates to 
contain information as to tests. 

L30A-167 to 130A-170. [Reserved.] 


Part 4. Inflammation of Eyes of Newborn. 


[30A-163. 


L30A-164. 
L30A-165. 


[30A-166. 


130A-171. Inflammation of eyes of newborn 
defined. 

L30A-172. Inflammation of eyes of newborn to 
be reported. 

130A-173. Eyes of all newborn infants to be 
treated; records. 

L30A-174. Duties of the Commission and local 
health directors for treatment of 
the eyes of the newborn. 

130A-175 to 130A-176. [Reserved.] 


Part 5. Tuberculosis. 


130A-177. Department to establish program. 

180A-178. Examination, treatment and inves- 
tigation. 

L30A-179. Authority of local health directors 
to examine medical records. 

130A-180 to 130A-183. [Reserved.] 


Part 6. Rabies. 


130A-184. Definitions. 

130A-185. Vaccination of all dogs and cats. 

130A-186. Appointment and certification of 
certified rabies vaccinator. 


Sec. 


130A-187. 
130A-188. 


130A-189. 
130A-190. 
130A-191. 
130A-192. 


130A-193. 


130A-194. 
130A-195. 


130A-196. 


130A-197. 


130A-198. 
130A-199. 


130A-200. 


County rabies vaccination clinics. 

Fee for vaccination at county rabies 
vaccination clinics. 

Rabies vaccination certificates. 

Rabies vaccination tags. 

[Reserved. | 

Dogs and cats not wearing required 
rabies vaccination tags. 

Vaccination and confinement of 
dogs and cats brought into this 
State. 

Quarantine of districts 
with rabies. 

Destroying stray dogs and cats in 
quarantine districts. 

Confinement of all biting dogs and 
cats; notice to local health direc- 
tor; reports by physicians. 

Infected dogs and cats to be de- 
stroyed; protection of vaccinated 
dogs and cats. 

Confinement. 

Rabid animals to be destroyed; 
heads to be sent to State Labora- 
tory of Public Health. 

Confinement or leashing of vicious 
animals. 


infected 


130A-201 to 130A-204. [Reserved.] 


130A-205. 
130A-206. 


130A-207. 
130A-208. 
130A-209. 
130A-210. 
130A-211. 


130A-212. 
130A-213. 


130A-214. 


130A-215 


130A-216 t 


Article 7. 
Chronic Disease. 
Part 1. Cancer. 


Administration of program; rules. 

Financial aid for diagnosis and 
treatment. 

Cancer clinics. 

Central cancer registry. 

Incidence reporting of cancer. 

Medical facilities may report. 

Immunity of persons who report 
cancer. 

Confidentiality of records. 

Cancer Committee of the North 
Carolina Medical Society. 

Duties of Department. 

Reports. 


o 180A-219. [Reserved.] 


Part 2. Chronic Renal Disease. 


130A-220. 


Department to establish program. 


Part 3. Glaucoma and Diabetes. 


130A-221. 


130A-222. 


130A-223. 


Department to establish program. 
Part 4. Arthritis. 
Department to establish program. 


Part 5. Adult Health. 
Department to establish program. 


130A-224 to 130A-226. [Reserved. ] 
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Sec. 


130A-227. 


130A-228. 
130A-229. 


Par a: 


130A-230. 
130A-231. 


Article 8. 
Sanitation. 
Part 1. General. 


Department to establish program. 
Part 2. Meat Markets. 


Regulation of places selling meat. 
Application of Part. 


Sanitation of Scallops, Shellfish 
and Crustacea. 


Commission to adopt rules; enforce- 
ment of rules. 

Agreements between Department 
of Human Resources and Depart- 
ment of Natural Resources and 
Community Development. 


130A-232 to 130A-234. [Reserved.] 
Part 4. Institutions and Schools. 


130A-235. 


130A-236. 
130A-237. 


130A-238. 
130A-239. 


130A-240. 
130A-241. 
130A-242. 
130A-243. 


130A-244. 


Regulation of sanitation in institu- 
tions. 

Regulation of sanitation in schools. 

Inspections, reports, corrective ac- 
tion. 


Part 5. Migrant Housing. 


Definitions. 

Commission to regulate sanitary 
conditions of migrant housing. 

Permit for migrant housing; post- 
ing. 

Inspection and reports. 

Application for permit; issuance; 
duration; assignability; denial or 
revocation. 

Responsibility for sanitary stan- 
dards and maintenance. 

Duties of occupants of migrant 
housing. 


130A-245 to 130A-246. [Reserved.] 
Part 6. Regulation of Food and 


130A-247. 
130A-248. 


130A-249. 
130A-250. 


130A-251. 
130A-252. 
130A-253. 


130A-254. 


130A-255, 


130A-256. 


Lodging Facilities. 


Definitions. 

Regulation of restaurants and ho- 
tels. 

Inspections; report and grade card. 

Exemptions; rules regulating bed 
and breakfast establishments. 


Part 7. Mass Gatherings. 


Legislative intent and purpose. 

Definition of mass gathering. 

Permit required; information re- 
port; revocation of permit. 

Application for permit. 

Provisional permit; performance 
bond; liability insurance. 

Issuance of permit; revocation; for- 
feiture of bond; cancellation. 


Sec. 
130A-257. 
130A-258. 


130A-259 to 130A-260. [Reserved.] 


130A-261. 
130A-262. 
130A-263. 
130A-264. 
130A-265. 
130A-266. 
130A-267. 
130A-268. 
130A-269. 


130A-270. 
130A-271. 
130A-272. 


130A-273. 


130A-274. 
130A-275. 
130A-276. 
130A-277. 
130A-278. 


130A-279. 
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Rules of the Commission. 
Local ordinances not abrogated. 


Part 8. Bedding. 


Definitions. 

Sanitizing. 

Manufacture regulated. 

Storage of used materials. 

Tagging requirements. 

Altering tags prohibited. 

Selling regulated. 

Registration numbers; licenses. 

Enforcement funds; stamps; stan 
exemption permit. 4 

Bedding law fund. 

Enforcement by the Department, 

Exemptions for blind persons ar 
State institutions. 

Rules. 


Part 9. Milk Sanitation. 


Definitions. 

Commission to adopt rules. 

Permits required. 

Duties of the Department. 

Certain authorities of Departmer 
of Agriculture not replaced. 

Sale of milk. 


it 


130A-280 to 130A-289. [Reserved.] 


Article 9. 


Solid Waste Management. 


130A-290. 
130A-291. 


130A-292. 


130A-293. 


130A-294, 
130A-295. 


Definitions. 

Solid Waste Unit in Departinédia q 
Human Resources. 

Conveyance of land used for haz 
ardous waste landfill facility t 
the State. 

Local ordinances prohibiting haz 
ardous waste facilities invalid; pe 
tition to establish facility. 

Solid waste management program 

Additional requirements for haz 
ardous waste facilities. 


130A-295.1. Limitations on permits for sani 


130A-296. 
130A-297. 
130A-298. 
130A-299. 
130A-300. 
130A-301. 
130A-302. 


130A-303. 
130A-304., 
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tary landfills. 

Limitations on powers of local gov 
ernments. 

Receipt and distribution of funds. | 

Hazardous waste fund. 

Single agency designation. | 

Effect on laws applicable to watel 
pollution control. 

Recordation of permits for disposal! 
of waste on land. 

Sludge deposits at sanitary land: 
fills, 

Imminent hazard. 

Information received pursuant to 
this Article. | 


04-309. 


0A-310. 


PUBLIC HEALTH 


. Construction. 
. Hazardous Waste Site Remedial 


Fund. 


| . [Reserved.] 
~0A-308. 


Continuing releases at permitted 
facilities. 

Corrective actions beyond facility 
boundary. 

[Reserved. ] 


Article 10. 


North Carolina Drinking Water Act. 


10A-311. 
(0A-312. 
(04-313. 
0A-3 14. 
0A-315. 
\0A-316. 
K\0A-317. 
(0A-318. 
(0A-319. 
104-320. 


10A-321. 


10A-322. 


10A-323. 
304-324. 


30A-325. 
304-326. 
304-327. 


Short title. 

Purpose. 

Definitions. 

Scope of the Article. 

Drinking water rules. 

Department to examine waters. 

Department to provide advice; sub- 
mission and approval of public 
water system plans. 

Disinfection of public water sys- 
tems. 

Condemnation of lands for public 
water systems. 

Sanitation of watersheds; rules; in- 
spections. 

Variances and exemptions; consid- 
erations; duration; condition; no- 
tice and hearing. 

Imminent hazard; power of the Sec- 
retary. 

Emergency plan for drinking 
water; emergency circumstances 
defined. 

Notice of noncompliance; failure to 
perform monitoring; variances 
and exemptions. 

Prohibited acts. 

Powers of the Secretary. 

Construction. 


30A-328 to 130A-332. [Reserved.] 


Article 11. 


Sanitary Sewage Systems. 


30A-333. 
30A-334. 
30A-335. 


30A-336. 
30A-337. 


30A-338. 


Purpose. 

Definitions. 

Sanitary sewage collection, treat- 
ment and disposal; rules. 

Improvement permit required. 

Inspection; operation permit or cer- 
tificate of completion required. 

Improvement permit or authoriza- 
tion required before other permits 
to be issued. 


30A-339. Limitation on electrical service. 
30A-340 to 130A-345. [Reserved.] 


Article 12. 
Mosquito and Vector Control. 


Part 1. Mosquito and Vector Control 
Program. 


Sec. 
130A-346. Mosquito and vector control pro- 


gram. 
130A-347. Mosquito control funds. 
130A-348. Control of impounded water. 
130A-349. Control of outbreaks. 
130A-350 to 130A-351. [Reserved.] 


Part 2. Mosquito Control Districts. 


130A-352. Creation and purpose of mosquito 
control districts. 

Nature of district; procedure for 
forming districts. 

Governing bodies for mosquito con- 
trol districts. 

Corporate powers. 

Adoption of plan of operation. 

Bond issues. 

Dissolution of certain mosquito con- 
trol districts. 

130A-359 to 130A-360. [Reserved. ] 


Article 13. 
Nutrition. 


130A-361. Department to establish nutrition 
program. 
130A-362 to 130A-365. [Reserved.] 


Article 14. 
Dental Health. 
130A-366. Department to establish dental 
health program. 
130A-367 to 130A-370. [Reserved. ] 
Article 15. 
State Center for Health Statistics. 
130A-371. State Center for Health Statistics 
established. 
130A-372. Definitions. 
130A-373. Authority and duties. 
130A-374. Security of health data. 
130A-375 to 130A-376. [Reserved. ] 
Article 16. 


Postmortem Investigation and 
Disposition. 


130A-353. 
130A-354. 


130A-355. 
130A-356. 
130A-357. 
130A-358. 


Part 1. Postmortem Medicolegal 
Examinations and Services. 


130A-377. Establishment and maintenance of 
central and district offices. 

130A-378. Qualifications and appointment of 
the Chief Medical Examiner. 

130A-379. Duties of the Chief Medical Exam- 
iner. 

130A-380. The Chief Medical 
staff. 


Examiner’s 
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§ 130A-1 


Sec. 
130A-381. 
130A-382. 


130A-383. 
130A-384. 
130A-385. 
130A-386. 


130A-387. 
130A-388. 


130A-389. 


Additional services and facilities. 

County medical examiners; ap- 
pointment; term of office; vacan- 
cies. 

Medical examiner jurisdiction. 

Notification concerning out-of-state 
body. 

Duties of medical examiner upon 
receipt of notice; reports; copies. 

Subpoena authority. 

Fees. 

Medical examiner’s permission nec- 
essary before embalming, burial 
and cremation. 

Autopsies. 


1985 CUMULATIVE SUPPLEMENT 


Sec. 


130A-403. 
130A-404. 


130A-405. 


130A-406. 


130A-407. 
130A-408. 


130A-409. 
130A-410. 


130A-411. 


Definitions. 

Persons who may make an anat 
ical gift. 

Persons who may become don 
purposes for which anatom 
gifts may be made. 

Manner of making anatom 
gifts. | 

Delivery of document of gift. 

Amendment or revocation of , 
gift. 

Rights and duties at death. | 

Use of tissue declared a serv; 
standard of care; burden of pr: 


130A-390. 
130A-391. 
130A-392. 
130A-393. Rules. 

130A-394. Coroner to hold inquests. 
130A-395 to 130A-397. [Reserved.] 


Exhumations. 
Corneal tissue removal. 
Reports and records as evidence. 


Part 2. Autopsies. 


130A-398. Limitation on right to perform au- 


topsy. 


130A-399. Postmortem examination of in- 
mates of certain public institu- 


tions. 

130A-400. Written consent for postmortem ex- 
aminations required. 

130A-401. Postmortem examinations in cer- 
tain medical schools. 


Part 3. Uniform Anatomical Gift Act. 
130A-402. Short title. 


ARTICLE 1. 


Definitions, General Provisions and Remedies. 


Part 1. General Provisions. 


§ 130A-1. Title. 


This Chapter shall be known as the Public Health Law of North Carolin. 


(1983, c. 891, s. 2.) 


Editor’s Note. — Session Laws 1983, c. 891 
repealed most of Chapter 130, and enacted in 
its place a new Chapter 130A. Session Laws 
1983, c. 775 repealed a number of sections of 
Chapter 130 not repealed by c. 891. Where ap- 
propriate, the historical citations to the re- 
pealed sections have been added to correspond- 
ing sections in new Chapter 130A. 

Session Laws 1983, c. 891, ss. 16, 16.1, and 
17 provide: 

“Sec. 16. This act shall not affect any civil or 
criminal litigation pending on the effective 


Giving of blood by persons 17 ye 
of age or more. I 
Uniformity of interpretation. __ 
. 


130A-412. 


Part 4. Human Tissue Donation Prograr 
130A-413. Coordinated human tissue donat; 
program; legislative findings ¢ 

purpose; program established. _ 

130A-414. Human Tissue Advisory Council, 

|" 


Part 5. Disposition of Unclaimed Bodies 


, 
130A-415. Unclaimed bodies; disposition. 
130A-416. Commission of Anatomy rules. _ 


Part 6. Final Disposition or Transportatii 
of Deceased Migrant Agricultural ) 
Workers and Their ) 
Dependents. , 


130A-417. Definitions. | 
130A-418. Deceased migrant  agricultw! 
workers and their dependents. 


f 
date of this act. Any act committed prior to tl 
effective date of this act which violated a1 
provision of the statutes repealed or amend 
by this act shall be subject to enforcemen 
prosecution, conviction and punishment as 
this act had not been enacted. Any claim ari. 
ing under any provisions of the statutes r 
pealed or amended by this act prior to the effe 
tive date of this act shall remain valid as if th. 
act had not been enacted. ' 

“Sec. 16.1. If any bill ratified by the 198) 
General Assembly, whether ratified before ( 
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ter this bill, amends a part of Chapter 130 of 
‘e General Statutes which is repealed by this 
ll, the bill will be construed to amend the 
spropriate part of the new Chapter 130A of 
_e General Statutes enacted by this bill. 

!*Sec. 17. This act shall become effective Jan. 


PUBLIC HEALTH 
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over four months of age shall become effective 
July 1, 1984. However, upon ratification of this 
act, the Commisson for Health Services is au- 
thorized to adopt rules under the provisions of 
this act; provided, the rules shall not be effec- 
tive before the effective date of the act.” 


' 1984, except that the provision in GS. 


HOA-185 requiring the vaccination of all cats The act was ratified July 20, 1983. 


| 130A-2. Definitions. 

The following definitions shall apply throughout this Chapter unless other- 

“ise specified: 

(1) “Commission” means the Commission for Health Services. 

(2) “Department” means the Department for Human Resources. 

(3) “Imminent hazard means a situation which is likely to cause an im- 
mediate threat to life or a serious risk of irreparable damage to the 
environment if no immediate action is taken. 

(4) “Local board of health” means a district board of health or a county 

board of health. 

(5) “Local health department” means a district health department or a 
county health department. 

(6) “Local health director” means the administrative head of a local 
health department appointed pursuant to this Chapter. 

(7) “Person” means an individual, corporation, company, association, 
partnership, unit of local government or other legal entity. 

(8) “Secretary” means the Secretary of the Department of Human Re- 
sources. 

(9) “Unit of local government” means a county, city, consolidated city- 
county, sanitary district or other local political subdivision, authority 
or agency of local government. 

(10) “Vital records” means birth, death, fetal death, marriage, annul- 
ment and divorce records registered under the provisions of Article 4 
of this Chapter. (1957, c. 13857, s. 1; 1963, c. 492, ss. 5, 6; 1967, c. 343, 
SuzemlZ257/s¥1:11973, ¢. 476; 61128311975, ¢.. 751s: 1;198)) 'c. 130,_s. 
1; c. 340, ss. 1-4; 1983, c. 891, s. 2.) 


130A-3. Appointment of the State Health Director. 


The Secretary shall appoint the State Health Director. The State Health 
Jirector shall be a physician licensed to practice medicine in this State. The 
‘tate Health Director shall perform duties and exercise authority assigned by 
he Secretary. (1983, c. 891, s. 2.) 


| 1380A-4. Administration. 


(a) The Secretary shall have the authority and responsibility to administer 
ind enforce the provisions of this Chapter and the rules of the Commission. A 
ocal health director shall have the authority and responsibility to administer 
he programs of the local health department and to enforce the rules of the 
ocal board of health. 

_(b) When requested by the Secretary, a local health department shall en- 
‘orce the rules of the Commission under the supervision of the Department. 
the local health department shall utilize local staff authorized by the Depart- 
nent to enforce the specific rules. However, the preceding sentence is inappli- 
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cable to the exercise of enforcement and permit authority under G,) 
130A-277. (1988, c. 891, s. 2.) 


§ 130A-5. Duties of the Secretary. 


The Secretary shall have the authority: a | 
(1) To enforce the State health laws and the rules of the Commissig) 
(2) To investigate the causes of epidemics and of infectious, commun 

cable and other diseases affecting the public health in order to contr 
and prevent these diseases; to provide, under the rules of the Con 
mission, for the prevention, detection, reporting and control of con 
municable, infectious or any other diseases or health hazards consi — 
ered harmful to the public health to obtain, notwithstanding th 
provisions of G.S. 8-53, a copy or a summary of pertinent portions ( 
privileged patient medical records deemed necessary by joint agrer 
ment of the attending physician and a Department physician fc 
investigating a disease or health hazard that may present a clee 
danger to the public health. Any physician providing copies ¢_ 
summaries of privileged patient medical records pursuant to thi 
subdivision shall be immune from civil or criminal liability the 
might otherwise be incurred or imposed based upon invasion or pr 
vacy or breach of physician-patient confidentiality arising out of th 
furnishing of or agreement to furnish such records; , 
(3) To develop and carry out reasonable health programs that may b_ 
necessary for the protection and promotion of the public health an 
the control of diseases. The Commission is authorized to adopt rule 
to carry out these programs; 
(4) To make sanitary and health investigations and inspections; 
(5) To investigate occupational health hazards and occupational disease _ 
and to make recommendations for the elimination of the hazards an 
diseases. The Secretary shall work with the Industrial Commissio’ 
and shall file sufficient reports with the Industrial Commission t 
enable it to carry out all of the provisions of the Workers’ Compensa 
tion Act with respect to occupational disease. | 
(6) To receive donations of money, securities, equipment, supplies, realt, 
or any other property of any kind or description which shall be use: 
by the Department for the purpose of carrying out its public healt) 
programs; 
(7) To acquire by purchase, devise or otherwise in the name of the De 
partment equipment, supplies and other property, real or personal 
necessary to carry out the public health programs; | 
(8) To use the official seal of the Department. Copies of documents in thi 
possession of the Department may be authenticated with the seal o 
the Department, attested by the signature or a facsimile of the signa 
ture of the Secretary, and when authenticated shall have the sami 
evidentiary value as the originals; 
(9) To disseminate information to the general public on all matters per 
taining to public health; to purchase, print, publish, and distribut« 
free, or at cost, documents, reports, bulletins and health informa. 
tional materials. Money collected from the distribution of these mate 
ere shall remain in the Department to be used to replace the mate 
rials; 
(10) To be the health advisor of the State and to advise State officials ir 
regard to the location, sanitary construction and health management 
of all State institutions; to direct the attention of the State to healtt 
matters which affect the industries, property, health and lives of the 
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opment Evaluation Centers; 


ac 


Opener 


| Editor’s Note. — Session Laws 1981 (Reg. 
'9gs., 1982), c. 1282, s. 20.1, provided that the 
‘epartment of Human Resources should not 
acept applications received after July 1, 1982, 
+ before February 1, 1983, for initial licensure 
\'a home for the aged and disabled operated in 
‘junction with a nursing home to be licensed 
ander former § 130-9(e)(5) or additional facili- 
es, including beds, for any such home. Section 
:).2 provided that the Joint Legislative Com- 
‘iission on Governmental Operations should 
2commend to the General Assembly, upon its 


1 
f . 


nvening in 1983, legislation which would es- 
Ablish a permitting procedure for such homes 
“ith standards based principally on the public 
eed. However, s. 20.2A provided that nothing 
‘1 ss. 20.1 or 20.2 should apply to a facility 
\wned or operated by an organization that was 
‘xempt from taxation under section 501 (C)(3) 
fthe Internal Revenue Code. 

* Session Laws 1981 (Reg. Sess., 1982), c. 
/282, s. 25, establishes a schedule of priorities 
ww allocating funds to local area mental health 
Tograms and local education agencies to pro- 
ide appropriate treatment and education pro- 
‘rams to children under the age of 18 who suf- 
or from emotional, mental, or neurological 
jandicaps accompanied by violent or assaul- 
ive behavior, identified as a class in the case 
'f Willie M., et al. vs. Hunt, et al. The act ap- 
ropriates funds to the Division of Mental 
Tealth, Mental Retardation, and Substance 
Abuse, to the Division of Youth Services, and 
» the Department of Public Education, 
stablishes a reserve fund, and provides for 
ertain reporting requirements. The act fur- 
her provides that the prohibitions on use of 
tate funds prescribed by § 122-35.53(c) do not 
‘pply to any funds appropriated for the treat- 
‘nent of members of the above-named class. 
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I ¢ people of the State; to inspect at least annually State institutions and 

| facilities; to make a report as to the health conditions of these institu- 

___. tions or facilities with suggestions and recommendations to the ap- 
propriate State agencies. It shall be the duty of the persons in imme- 
diate charge of these institutions or facilities to furnish all assistance 
necessary for a thorough inspection; 

(11) To establish a schedule of fees based on income to be paid by a 
recipient for services provided by Migrant Health Clinics and Devel- 


(12) To establish fees for the sale of specimen containers, vaccines and 
other biologicals. The fees shall not exceed the actual cost of such 
items, plus transportation costs; and 

(13) To establish a fee to cover costs of responding to requests by em- 
ployers for industrial hygiene consultation services and occupational 
consultation services. The fee shall not exceed two hundred dollars 
($200.00) per on site inspection. (1957, c. 1357, s. 1; 1961, c. 51,5. 4; c. 

833, s. 14; 1969, c. 982; 1973, c. 476, ss. 128, 138; 1979, c. 714, s. 2: 

1981, c. 562, s. 4; 1983, c. 891, s. 2; 1985, c. 470, s. 1.) 


Session Laws 1983, c. 761, s. 77, effective 
July 1, 1983, sets out legislative findings with 
regard to funds and programs serving mem- 
bers of the class of Wille M., et al. v. Hunt, et 
al., provides for the expenditure of funds on 
behalf of this class, and provides for certain 
reporting requirements. 

Session Laws 1983 (Reg. Sess., 1984), c. 
1034, s. 61, and Session Laws 1985, c. 479, s. 
85, set out legislative findings with regard to 
the children identified as a class in the case of 
Willie M., et al. vs. Hunt, et al. and indicate 
the legislative intent with regard to expendi- 
ture of funds appropriated for the class mem- 
bers and provides for a supplemental reserve 
fund to be allocated to local education agencies 
to serve class members. In addition, these pro- 
visions set out reporting requirements and au- 
thorize the Department of Human Resources to 
ensure the provision of appropriate services to 
class members where a local program is not 
providing appropriate services. 

Session Laws 1983 (Reg. Sess., 1984), c. 
1116, s. 76, provides that in addition to reports 
required by Session Laws 1983 (Reg. Sess., 
1984), c. 1034, s. 61, the Department of Human 
Resources and Public Education shall report 
periodically to the Commission on Children 
wich Special Needs, as requested by the Com- 
mission, on operations of programs to benefit 
Willie M. class members. 

Session Laws 1985, c. 479, s. 1.1 provides 
that the act shall be known as “The Current 
Operations Appropriations Act of 1985.” 

Session Laws 1985, c. 791, ss. 18 and 18.1 
provide: 

“Sec. 18. The Department of Public Educa- 
tion shall report to the Joint Legislative Com- 
mission on Governmental Operations and to 
the Fiscal Research Division 30 days prior to 
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the convening of the 1986 Regular Session of to the Fiscal Research Division by March |, 
the 1985 General Assembly on the cost of edu- 1986.” , 
cating a Willie M. child in the public schools Session Laws 1983 (Reg. Sess., 1984), . 
over the past three years. This report shall in- 1034, s. 256, and c. 1116, s. 115, are severab! 
clude the cost of educating a Willie M. child _ ity clauses. 
and the source of these funds. Effect of Amendments. — The 19} 
“Sec. 18.1. The State Board of Education is amendment, effective June 26, 1985, added t;: 
directed to determine the most cost effective language beginning “to obtain, notwithstar) 
methods of educating Willie M. students and to ing the provisions of G.S. 8-53” at the end? 
report its findings to the Joint Legislative the first sentence of subdivision (2) and add} 
Commisson on Governmental Operations and _ the second sentence of that subdivision. 


§ 130A-6. Delegation of authority. | 


Whenever authority is granted by this Chapter upon a public official, tl 
authority may be delegated to another person authorized by the public off 
cial. (1983, c. 891, s. 2.) | 


§ 130A-7. Grants-in-aid. } 


The State is authorized to accept, allocate and expend any grants-in-aid fi 
public health purposes which may be made available to the State by a 
federal government. This Chapter is to be liberally construed in order that tt 
State and its citizens may benefit fully from these grants-in-aid. The Commi) 
sion is authorized to adopt rules, not inconsistent with the laws of this Stat. 
as required by the federal government for receipt of federal funds. Any federi 
funds received are to be deposited with the State Treasurer and are to kt 
appropriated by the General Assembly for the public health purposes spec 
fied. (1957, c. 1357, s. 1; 1983, c. 891, s. 2.) 


§ 130A-8. Counties to recover indirect costs on certain fec 
eral public health or mental health grants. 


(a) The Department shall include in its request for federal funds applicab! 
to public health or mental health grants from the federal government to tk 
State or any of its agencies, indirect costs incurred by counties acting é 
subgrantees under the grants or otherwise providing services to the Depar' 
ment with regard to the grants to the full extent permitted by OMB Circulé 
A-87 or its successor. The Department shall allow counties to claim and re 
Ne aan indirect costs on these grants to the full extent permitted by th 

ircular. | 

(b) This section shall not apply to those federal public health or menté 
health grants which are formula grants to the State or which are otherwis 
limited as to the maximum amounts receivable on a statewide basis. (1977, ( 
876, ss. 1, 2; 1983, c. 891, s. 2.) 


§ 130A-9. Standards. 


The Commission is authorized to establish reasonable standards governin’ 
the nature and scope of public health services rendered by local health depart 
ments. (1957, c. 1357, s. 1; 1973, c. 110; 1975, c. 83; 1979, c. 504, s. 15; 1983, « 
891, s. 2.) 
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130A-10. Advisory Committees. 


che Secretary is authorized to establish and appoint as many special advi- 
y committees as may be necessary to advise and confer with the Depart- 
nt concerning the public health. Members of any special advisory commit- 
shall serve without compensation but may be allowed travel and subsis- 
ce a. accordance with G.S. 138-6. (1957, c. 1357, s. 1: 1975, c. 281; 
bd, C. 5 Binds 


130A-11. Residencies in public health. 


‘he Department shall establish a residency program designed to attract 
ysicians and dentists into the field of public health and to train them in the 
»cialty of public health practice. The program shall include practical experi- 
in public health principles and practices. (1975, c. 945, s. 1; 1983, c. 891, 
y 


130A-12. Confidentiality of records. 


All privileged patient medical records in the possession of the Department 
Human Resources or local health departments shall be confidential and 
all not be public records pursuant to G.S. 132-1. (1985, c. 470, s. 2.) 


‘ditor’s Note. — Session Laws 1985, c. 470, 
makes this section effective upon ratifica- 
i The act was ratified June 26, 1985. 

j 


N130A-13 to 130A-16: Reserved for future codification purposes. 


Part 2. Remedies. 


180A-17. Right of entry. 


The Secretary and a local health director shall have the right of entry upon 
+ premises of any place where entry is necessary to carry out the provisions 
this Chapter or the rules adopted by the Commission or a local board of 
lalth. If consent for entry is not obtained, an administrative search and 
spection warrant shall be obtained pursuant to G.S. 15-27.2. However, if an 
iminent hazard exists, no warrant is required for entry upon the premises. 
(i €,891, 8. 2.) 


'130A-18. Injunction. 


fa person shall violate any provision of this Chapter or the rules adopted 
‘the Commission or rules adopted by a local board of health, the Secretary 
a local health director may institute an action for injunctive relief, irrespec- 
e of all other remedies at law, in the superior court of the county where the 


lation occurred or where a defendant resides. (1983, c. 891, s. 2.) 
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§ 130A-19. Abatement of public health nuisance. | 


If the Secretary or a local health director determines that a public heal 
nuisance exists, the Secretary or a local health director may issue an order 
abatement directing the owner, lessee, operator or other person in control 
the property to take any action necessary to abate the public health nuisance 
If the person refuses to comply with the order, the Secretary or the loc 
health director may institute an action in the superior court of the coun 
where the public health nuisance exists to enforce the order. The action she 
be calendared for trial within 60 days after service of the complaint upon fl 
defendant. The court may order the owner to abate the nuisance or direct t] 
Secretary or the local health director to abate the nuisance. If the Secretary 
the local health director is ordered to abate the nuisance, the Department 
the local health department shall have a lien on the property for the costs 
the abatement of the nuisance in the nature of a mechanic’s and materié 
men’s lien as provided in Chapter 44A of the General Statutes and the lie 
may be enforced as provided therein. (1893, c. 214, s. 22; Rev., ss. 3446, 445 
1911, c. 62, ss. 12, 13; 1913, c. 181, s..3;.C.S.,:ss; 7071,.7072;1957; G35 teem 
1983, c. 891, s. 2.) 


CASE NOTES 


County May Not Initiate Action. — As the Use of property by the State may not | 
power to initiate action to abate a public nui- enjoined by the courts as a nuisance whe 
sance is vested in the local health director, a the use of the property is in a manner auth 
county may not proceed without him. Warren rized by valid legislative authority. Warr 
County v. North Carolina, 528 F. Supp. 276 County v. North Carolina, 528 F. Supp. 2 
(E.D.N.C. 1981), decided under former (E.D.N.C. 1981), decided under form 
§ 130-20. § 130-20. 


§ 180A-20. Abatement of an imminent hazard. 


If the Secretary or a local health director determines that an immine 
hazard exists, the Secretary or a local health director may, after notice to 
reasonable attempt to notify the owner, enter upon any property and take at 
action necessary to abate the imminent hazard. The Department or the loc 
health department shall have a lien on the property for the cost of the abat 
ment of the imminent hazard in the nature of a mechanic’s and materialmer 
lien as provided in Chapter 44A and the lien may be enforced as provid 
therein. The lien may be defeated by a showing that an imminent hazard d 
not exist at the time the Secretary or the local health director took the actio 
(1893, c. 214, s. 22; Rev., ss. 3446, 4450; 1911, c. 62, ss. 12, 13; 1913, c. 181, 
100. sseMi 1012, 1951, Cc) lo07, 8, |v 1983" casole aaa 


§ 130A-21. Embargo. 


(a) The Secretary and a local health director has authority to exercise e1 
bargo authority concerning food or drink pursuant to G.S. 106-125(a), (b) at 
(c) when delegated the authority by the Commissioner of Agriculture. 

(b) If the Secretary or a local health director has probable cause to belie’ 
that any milk designated as Grade “A” milk is misbranded or does not satis 
the milk sanitation rules adopted pursuant to G.S. 130A-275, the Secretary 
a local health director may detain or embargo the milk by affixing a tag to 
and warning all persons not to remove or dispose of the milk until permissi 
for removal or disposal is given by the official by whom the milk was detaint 
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r embargoed or by the court. It shall be unlawful for any person to remove or 
ispose of the detained or embargoed milk without that permission. 

The official by whom the milk was detained or embargoed shall petition a 
adge of the district or superior court in whose jurisdiction the milk is de- 
ained or embargoed for an order for condemnation of the article. If the court 
nds that the milk is misbranded or that it does not satisfy the milk sanita- 
on rules adopted pursuant to G.S. 130A-275, either the milk shall be de- 
wroyed under the supervision of the petitioner or the petitioner shall ensure 
i the milk will not be used for human consumption as Grade “A” milk. All 
durt costs and fees, storage, expenses of carrying out the court’s order and 
ther expense shall be taxed against the claimant of the milk. If, the milk, by 
roper labelling or processing, can be properly branded and will satisfy the 
1ilk sanitation rules adopted pursuant to G.S. 130A-275, the court, after the 
ayment of all costs, fees, and expenses and after the claimant posts an ade- 
uate bond, may order that the milk be delivered to the claimant for proper 
ibelling and processing under the supervision of the petitioner. The bond 
hall be returned to the claimant after the petitioner represents to the court 
ither that the milk is no longer mislabelled or in violation of the milk sanita- 
on rules adopted pursuant to G.S. 130A-275, or that the milk will not be 
sed for human consumption, and that in either case the expenses of supervi- 
ion have been paid. 

(c) If the Secretary or a local health director has probable cause to believe 
aat any scallops, shellfish or crustacea is adulterated or misbranded, the 
ecretary or a local health director may detain or embargo the article by 
ffixing a tag to it and warning all persons not to remove or dispose of the 
rticle until permission for removal or disposal is given by the official by 
thom it was detained or embargoed or by the court. It shall be unlawful for 
ny person to remove or dispose of the detained or embargoed article without 
aat permission. 

The official by whom the scallops, shellfish or crustacea was detained or 
mbargoed shall petition a judge of the district or superior court in whose 
irisdiction the article is detained or embargoed for an order for condemnation 
[the article. If the court finds that the article is adulterated or misbranded, 
at article shall be destroyed under the supervision of the petitioner. All 
durt costs and fees, storage and other expense shall be taxed against the 
laimant of the article. If, the article, by proper labelling can be properly 
randed, the court, after the payment of all costs, fees, expenses, and an 
dequate bond, may order that the article be delivered to the claimant for 
roper labelling under the supervision of the petitioner. The bond shall be 
turned to the claimant after the petitioner represents to the court that the 
rticle is no longer mislabelled and that the expenses of supervision have been 
ald. 

(d) Nothing in this section is intended to limit the embargo authority of the 
lepartment of Agriculture. The Department of Human Resources and the 
lepartment of Agriculture are authorized to enter agreements respecting the 
uties and responsibilities of each agency in the exercise of their embargo 
uthority. 

(e) For the purpose of this section, a food or drink is adulterated if the food 
t drink is deemed adulterated under G.S. 106-129; and food or drink is mis- 
randed if it is deemed misbranded under G.S. 106-130. (1983, c. 891, s. 2.) 
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§ 130A-22. Administrative penalties. 


(a) The Secretary may impose an administrative penarty on a person wh 
violates Article 9 of this Chapter, rules adopted by the Commission pursuan 
to Article 9, or any order issued under Article 9. Each day of a continuin 
violation shall constitute a separate violation. The penalty shall not excee 
five hundred dollars ($500.00) per day in the case of a violation involvin 
nonhazardous waste. The penalty shall not exceed ten thousand dollar 
($10,000) per day in the case of a violation involving hazardous waste. 

(b) The Secretary may impose an administrative penalty on a person wh 
violates G.S. 130A-325. Each day of a continuing violation shall constitute 
separate violation. The penalty shall not exceed five thousand dollars ($5,006 
for each day the violation continues. 

(c) The Secretary may impose an administrative penalty on a ryt wh 
willfully violates Article 11 of this Chapter, rules adopted by the Commissio: 
pursuant to Article 11 or any condition imposed upon a permit issued unde 
Article 11. An administrative penalty may not be imposed upon a person wh 
establishes that neither the site nor the system may be improved or a ne} 
system installed so as to comply with Article 11 of this Chapter. Each day of 
continuing violation shall constitute a separate violation. The penalty sha: 
not Shoal fifty dollars ($50.00) per day in the case of a sewage collectior 
treatment and disposal system with a design daily flow of no more than 48 
gallons or in the case of any system serving a single one-family dwelling. Th 
penalty shall not exceed three hundred dollars ($300.00) per day in the case ¢ 
a sewage collection, treatment and disposal system with a design daily flow c 
more than 480 gallons which does not serve a single one-family dwellin 

(d) In determining the amount of the penalty in subsections (a), (b) and (c 
the Secretary shall consider the degree and extent of the harm caused by th 
violation and the cost of rectifying the damage. 

(e) A person contesting a penalty shall be entitled to an administrativ 
hearing and judicial review in accordance with Chapter 150A of the Genere 
Statutes, the Administrative Procedure Act. 

(f) The Commission shall adopt rules concerning the imposition of adminis 
trative penalties under this section. 

(g) The Secretary may bring a civil action in the superior court of th 
county where the violation occurred or where the defendant resides to recove 
the amount of the administrative penalty whenever a person: 

(1) Who has not requested an administrative hearing fails to pay th 
penalty within 60 days after being notified of the penalty; or 

(2) Who has requested an administrative hearing fails to pay the penalt 
within 60 days after service of a written copy of the decision as prc 
vided in G.S. 150A-36 of the Administrative Procedure Act. 

(h) A local health director may impose an administrative penalty on an 
person who willfully violates the sewage collection, treatment, and dispose 
rules of the local board of health adopted pursuant to G.S. 180A-335(c) or wh 
willfully violates a condition imposed upon a permit issued under the ay 
proved local rules. An administrative penalty may not be imposed upon 
person who establishes that neither the site nor the system may be improve 
or a new system installed so as to comply with Article 11 of this Chapter. Th 
local health director shall establish and recover the amount of the administré 
tive penalty in accordance with subsections (d) and (g). Each day of a continu 
ing violation shall constitute a separate violation. The penalty shall nc 
exceed fifty dollars ($50.00) per day in the case of a sewage collection, treat 
ment and disposal system with a design daily flow of no more than 480 gallon 
or in the case of any system serving a single one-family dwelling. The penalt 
shall not exceed three hundred dollars ($300.00) per day in the case of 
sewage collection, treatment and disposal system with a design daily flow ¢ 
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aore than 480 gallons which does not serve a single one-family dwelling. A 
ierson contesting a penalty imposed under this subsection shall be entitled to 
n administrative hearing and judicial review in accordance with G.S. 
'30A-24. A local board of health shall adopt rules concerning the imposition of 


dministrative penalties under this subsection. (1983, c. 891, s. 2.) 


| Editor’s Note. — Chapter 150A, referred to and has been recodified as Chapter 150B. Sec- 
this section, was rewritten by Session Laws tion 150A-36, referred to in this section, has 
eo, c. 746, s. 1, effective January 1, 1986, been recodified as § 150B-36. 


130A-23. Suspension and revocation of permits and pro- 
gram participation. 


i 

_(a) The Secretary may suspend or revoke a permit issued under this Chap- 
er upon a finding that a violation of the applicable provisions of this Chapter, 
he rules of the Commission or a condition imposed upon the permit has 
‘ccurred. A permit may also be suspended or revoked upon a finding that its 
ssuance was based upon incorrect or inadequate information that materially 
ffected the decision to issue the permit. 

_(b) The Secretary may suspend or revoke a person’s participation in a pro- 
ram administered under this Chapter upon a finding that a violation of the 
pplicable provisions of this Chapter or the rules of the Commission has oc- 
urred. Program participation may also be suspended or revoked upon a find- 
og that participation was based upon incorrect or inadequate information 
hat materially affected the decision to grant program participation. 

_(c) A person shall be given notice that there has been a tentative decision to 
uspend or revoke the permit or program participation and that an adminis- 
rative hearing will be held in accordance with Chapter 150A of the General 
itatutes, the Administrative Procedure Act, at which time the person may 
hallenge the tentative decision. 

_(d) Ifa violation of the Chapter or the rules presents an imminent hazard, a 
ermit may be suspended or revoked immediately. The Secretary shall imme- 
lately give notice of the revocation and notice that an administrative hearing 
ill be held in accordance with Chapter 150A of the General Statutes, the 
idministrative Procedure Act, at which time the person may challenge the 
ecision. (1983, c. 891, s. 2.) 


_Editor’s Note. — Chapter 150A, referred to 1985, c. 746, s. 1, effective January 1, 1986, 
i this section, was rewritten by Session Laws _ and has been recodified as Chapter 150B. 


-130A-24. Appeals procedure. 


(a) Appeals concerning the interpretation and enforcement of rules adopted 
y the Commission, concerning the suspension and revocation of permits and 
rogram participation by the Secretary and concerning the imposition of ad- 
linistrative penalties by the Secretary shall be governed by Chapter 150A of 
ne General Statutes, the Administrative Procedure Act, except that judicial 
eview of the imposition of administrative penalties shall be de novo by the 
uperior court without a jury. 

(b) Appeals concerning the interpretation and enforcement of rules adopted 
y the ioe board of health and concerning the imposition of administrative 
enalties by a local health director shall be conducted in accordance with 
ubsections (b), (c) and (d) of this section. The aggrieved person shall give 
mitten notice of appeal to the local health director within 30 days of the 
hallenged action. The notice shall contain the name and address of the ag- 
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’ 


reasons why the challenged action is incorrect. Upon filing of the notice, tl 
local health director shall, within five working days, transmit to the iocl 
board of health the notice of appeal and the papers and materials upon whii 
the challenged action was taken. i 

(c) The local board of health shall hold a hearing within 15 days of tl: 
receipt of the notice of appeal. The board shall give the person not less than } 
days’ notice of the date, time and place of the hearing. On appeal, the boa! 
shall have authority to affirm, modify or reverse the challenged action. T]; 
local board of health shall issue a written decision based on the eviden: 
presented at the hearing. The decision shall contain a concise statement of tl; 
reasons for the decision. 

(d) A person who wishes to contest a decision of the local board of heal, 
under subsection (b) of this section shall have a right of appeal to the distri; 
court having jurisdiction within 30 days after the date of the decision by tl], 
board. The district court may affirm, modify or reverse the decision of tl. 
board for the reasons stated in G.S. 150A-51. Judicial review of the impositic 
of administrative penalties shall be de novo by the district court without, 
jury. (1983, c. 891, s. 2.) | 


grieved person, a description of the challenged action and a statement of ts 


Editor’s Note. — Chapter 150A, referred to and has been recodified as Chapter 150B. Se 
in this section, was rewritten by Session Laws’ tion 150A-51, referred to in this section, h 
1985, c. 746, s. 1, effective January 1, 1986, been recodified as § 150B-51. | 


§ 180A-25. Misdemeanor. 


(a) A person who violates a provision of this Chapter or the rules adopte 
by the Commission or a local board of health shall be guilty of a misdemeano 

(b) A person imprisoned for failure to obtain the treatment required by Pa’ 
3 or Part 5 of Article 6 of this Chapter may be discharged by the Secretary | 
the Department of Corrections if the medical consultant of the confinemei 
facility and the local health director of the person’s county of residence dete 
mine that the discharge does not represent a danger to the public healt) 
(1983, c. 891, s. 2.) | 


§ 130A-26. Violations of Article 4. 


A person who commits any of the following acts shall be guilty of a gener: 
misdemeanor: | 
(1) Willfully and knowingly makes any false statement in a certificat 
record or report required by Article 4 of this Chapter or in an applic: 
tion for a certified copy of a vital record, or who willfully and knov 
ingly supplies false information intending that the information kt 
frre? the preparation of any report, record, or certificate, or amen( 
ment; | 

(2) Without lawful authority and with the intent to deceive makes, cour 
terfeits, alters, amends or mutilates a certificate, record or repo! 
required by Article 4 of this Chapter or a certified copy of the certif 
cate, record or report; 

(3) Willfully and knowingly obtains, possesses, uses, sells or furnishes 1 
another person, for any purpose of deception, a certificate, record ¢ 
report required by Article 4 of this Chapter or a certified copy of th 
certificate, record or report, which is counterfeited, altered, amende 
or mutilated, or which is false in whole or in part or which relates t 
the birth of another person, whether living or deceased: 
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(4) A person employed by the Vital Records Branch or designated under 

Article 4 of this Chapter who willfully and knowingly furnishes or 

___ processes a certificate of birth, or certified copy of a certificate of 

| birth, with the knowledge or intention that it be used for the pur- 
poses of deception; or 

(5) Without lawful authority possesses a certificate, record or report re- 
| quired by Article 4 of this Chapter or a certified copy of the certifi- 
cate, record or report knowing that it was stolen or otherwise unlaw- 
fully obtained; 

(6) Remove or permit the removal of a dead body of a human being with- 
! out authorization provided in Article 4 of this Chapter; 

(7) Refuse or fail to furnish correctly any information in the person’s 
possession or shall furnish false information affecting a certificate or 
record required by Article 4 of this Chapter; 

_ (8) Willfully alter, except as provided by G.S. 130A-123 [G.S. 130A-118], 
or falsify a certificate or record required by Article 4 of this Chapter; 
or willfully alter, falsify or change a photocopy, certified copy, extract 
copy or any document containing information obtained from an origi- 

nal or copy of a certificate or record required by Article 4 of this 

Chapter or willfully make, create or use any altered, falsified or 
changed record, reproduction, copy or document for the purpose of | 
! attempting to prove or establish for any purpose whatsoever any 
| matter purported to be shown on it; 

(9) With the intention to deceive, willfully use or attempt to use a certifi- 

cate of birth or certified copy of a record of birth knowing that the 
| certificate or certified copy was issued upon a record which is false in 
whole or in part or which relates to the birth of another person; 
' (10) Willfully and knowingly furnish a certificate of birth or certified 
copy of a record of birth with the intention that it be used by an 
| unauthorized person or for an unauthorized purpose; or 
' (11) Fail, neglect or refuse to perform any act or duty required by Article 
4 of this Chapter or by the instructions of the State Registrar pre- 
pared under authority of the Article. (1983, c. 891, s. 2.) 


Editor’s note. — The reference in subdivi- parently intended to be a reference to 
sion (8) of this section to § 130A-123 was ap- § 130A-118. 


§ 130A-27. Recovery of money. 


' The Secretary may institute an action in the county where the action arose 
or the county where the defendant resides to recover any money, other prop- 
erty or interest in property or the monetary value of goods or services pro- 
vided or paid for by the Department which are wrongfully paid or transferred 
to a person under a program administered by the Department pursuant to this 
Chapter. (1983, c. 891, s. 2.) 


§ 180A-28. Forfeiture of gain. 


__In the case of a violation of this Chapter or the rules adopted by the Com- 
mission, money or other property or interest in property so acquired shall be 
forfeited to the State unless ownership by an innocent person may be estab- 
lished. An action may be instituted by the Attorney General or a district 


attorney pursuant to G.S. 1-532. (1983, c. 891, s. 2.) 
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§§ 130A-29 to 130A-33: Reserved for future codification purposes. __ 
4 
| 


ARTICLE 2. 


4 
. 
} 


Local Administration. 


Part 1. Local Health Departments. 


§ 130A-34. Provision of local public health services. | 
(a) A county shall provide public health services. | 
(b) A county shall operate a county health department, participate in ; 

district health department or contract with the State for the provision a 

public health services. (1901, c. 245, s. 3; Rev., s. 4444; 1911, c. 62, 5.9; C.S.,¢ 

7604; 1931, c. 149; 1941, c. 185; 1945, c. 99; c. 1080,,.s. 2; 1947, 'c. 474; sa 

1951, c. 92; 1957, c. 13857, s. 1; 1963, c. 359; 1967, c. 1224, s. 1; 1969, c. 719, § 

L; 1971,¢..175,.8s. 1; 1973, c. 137, 8: 13.c. 1151; 1975, co 27219 (95 ee 

c. 891, s. 2.) | 


§ 130A-35. County board of health; appointment; terms. 


(a) A county board of health shall be the policy-making, rule-making am 
adjudicatory body for a county health department. ; . 

(b) The members of a county board of health shall be appointed by thi 
county board of commissioners. The board shall be composed of 11 members 
The composition of the board shall reasonably reflect the population makeuj 
of the county and shall include: one physician licensed to practice medicine it 
this State, one licensed dentist, one licensed optometrist, one licensed veter 
inarian, one registered nurse, one licensed pharmacist, one county commis 
sioner and four representatives of the general public. All members shall bi 
residents of the county. If there is not a licensed physician, a licensed dentist 
a licensed optometrist, a licensed veterinarian, a registered nurse or a li 
censed pharmacist available for appointment, an additional representative 0 
the general public shall be appointed. If however, one of the six designate 
professions has only one person residing in the county, the county commis 
sioners shall have the option of appointing that person or a member of thi 
general public. 

(c) Except as provided in this subsection, members of a county board 0 
health shall serve three-year terms. No member may serve more than thre 
consecutive three-year terms. The county commissioner member shall servi 
only as long as the member is a county commissioner. When a representativ 
of the general public is appointed due to the unavailability of a licensec 
physician, a licensed dentist, a licensed optometrist, a licensed veterinarian, : 
registered nurse or a licensed pharmacist, that member shall serve only unti 
a licensed physician, a licensed dentist, a licensed optometrist, a licensec 
veterinarian, a registered nurse or a licensed pharmacist becomes available 
for appointment. In order to establish a uniform staggered term structure fol 
the board, a member may be appointed for less than a three-year term. 

(d) Vacancies shall be filled for any unexpired portion of a term. 

(e) A chairperson shall be elected annually by a county board of health. The 
local health director shall serve as secretary to the board. 

(f) A majority of the members shall constitute a quorum. 

(g) A member may be removed from office by the county board of commis 
sioners for cause. 
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§ 130A-36 
_ (hb) A member may receive a per diem in an amount established by the 
County Board of Commissioners. Reimbursement for subsistence and travel 
shall be in accordance with a policy set by the county board of Commissioners. 
_ (i) The board shall meet at least quarterly. The chairperson or three of the 
members may call a special meeting. (1901, c. 245, s. 3; Rev., s. 4444; 1911, c. 
$2, s. 9; C.S., s. 7604; 1931, c. 149; 1941, c. 185; 1945, c. 99; c. 1030, s. 2; 1947, 
2, 474, s. 3; 1951, c. 92; 1957, c. 1357, s. 1; 1963, c. 359; 1967, c. 1224, s. 1; 
1969, c. 719, s. 1; 1971, c. 175, s. 1; c. 940, s. 1; 1973, c. 137, s. 1; c. 1151; 1975, 


2. 272; 1979, c. 621; 1981, c. 104; 1983, c. 891, s. 2; 1985, c. 418, s. 1.) 


_ Editor’s Note. — Session Laws 1983, c. 891, 
3. 14, provides: “The first registered nurse 
member of a local board of health appointed 
oursuant to this act shall assume office upon 
expiration of the term of the first public mem- 
‘ser whose term expires on or after January 1, 
1984. The first licensed optometrist member of 
a district board of health appointed pursuant to 
this act shall assume office upon expiration of 
the term of the second public member whose 
term expires on or after January 1, 1984. The 
first licensed veterinarian member of a district 


board of health appointed pursuant to this act 
shall assume office upon expiration of the term 
of the third public member whose term expires 
on or after January 1, 1984.” 

Effect of Amendments. — The 1985 
amendment, effective June 18, 1985, rewrote 
subsection (h), which formerly read “A member 
may receive a per diem and reimbursement for 
subsistence and travel in an amount estab- 
lished by the county board of commissioners, 
not to exceed the amount established in G.S. 
138-5.” 


§ 130A-36. Creation of district health department. 


_ (a) A district health department including more than one county may be 
formed in lieu of county health departments upon agreement of the county 
boards of commissioners and local boards of health having jurisdiction over 
each of the counties involved. A county may join a district health department 
upon agreement of the boards of commissioners and local boards of health 
having jurisdiction over each of the counties involved. A district health de- 
partment shall be a public authority as defined in G.S. 159-7(b)(10). 

| (b) Upon creation of or addition to a district health department, the exist- 
ing rules of the former board or boards of health shall continue in effect until 
amended or repealed by the district board of health. (1957, c. 1357, s. 1; 1969, 
c. 719, s. 2; 1971, c. 175, s. 2; 1973, c. 143, ss. 1-4; c. 476, s. 128; 1975, c. 396, s. 
1; 1981, c. 238; c. 408; 1983, c. 891, s. 2.) 


$130A-37. District board of health. 


_ (a) A district board of health shall be the policymaking, rule-making and 
adjudicatory body for a district health department and shall be composed of 15 
members; provided, a district board of health may be increased up to a maxi- 
mum number of 18 members by agreement of the boards of county commis- 
sioners in all counties that comprise the district. The agreement shall be 
evidenced by concurrent resolutions adopted by the affected boards of county 
commissioners. | 

_ (b) The county board of commissioners of each county in the district shall 
appoint one county commissioner to the district board of health. The county 
commissioner members of the district board of health shall appoint the other 
members of the board, including at least one physician licensed to practice 
Medicine in this State, one licensed dentist, one licensed optometrist, one 
licensed veterinarian, one registered nurse and one licensed pharmacist. The 
composition of the board shall reasonably reflect the population makeup of the 
entire district and provide equitable district-wide representation. All mem- 
bers shall be residents of the district. If there is not a licensed physician, a 
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licensed dentist, a licensed optometrist, a licensed veterinarian, a registere 
nurse or a licensed pharmacist available for appointment, an additional repre 
sentative of the general public shall be appointed. If however, one of the si:) 
designated professions has only one person residing in the district, the count: 
commissioner members shall have the option of appointing that person or i 
member of the general public. | 

(c) Except as provided in this subsection, members of a district board o 
health shall serve terms of three years. Two of the original members shal 
serve terms of one year and two of the original members shall serve terms o° 
two years. No member shall serve more than three consecutive three-yea’ 
terms. County commissioner members shall serve only as long as the membe: 
is a county commissioner. When a representative of the general public i, 
appointed due to the unavailability of a licensed physician, a licensed dentist 
a licensed optometrist, a licensed veterinarian, a registered nurse or a li 
censed pharmacist, that member shall serve only until a licensed physician, ¢ 
licensed dentist, a licensed optometrist, a licensed veterinarian, a registerec 
nurse or a licensed pharmacist becomes available for appointment. The county 
commissioner members may appoint a member for less than a three-year tern 
to achieve a staggered term structure. 

(d) Whenever a county shall join or withdraw from an existing distric 
health department, the district board of health shall be dissolved and a ney 
board shall be appointed as provided in subsection (c). 

(e) Vacancies shall be filled for any unexpired portion of a term. 

(f) A chairperson shall be elected annually by a district board of health. The 
local health director shall serve as secretary to the board. | 

(g) A majority of the members shall constitute a quorum. | 

(h) A member may be removed from office by the district board of health for 
cause. ! 

(i) A member may receive a per diem in an amount established by the 
county commissioner members of the District Board of Health. Reimburse- 
ment for subsistence and travel shall be in accordance with a policy set by the 
county commissioner members of the District Board of Health. 

(j) The board shall meet at least quarterly. The chairperson or three of the 
members may call a special meeting. 

(k) A district board of health is authorized to provide liability insurance for 
the members of the board and the employees of the district health department. 
A district board of health is also authorized to contract for the services of an 
attorney to represent the board, the district health department and its em- 
ployees, as appropriate. The purchase of liability insurance pursuant to this 
subsection waives both the district board of health’s and the district health 
department’s governmental immunity, to the extent of insurance coverage, for 
any act or omission occurring in the exercise of a governmental function. By 
entering into a liability insurance contract with the district board of health, 
an insurer waives any defense based upon the governmental immunity of the 
district board of health or the district health department. (1957, c. 1357, s. 1; 
1969, c. 719, s. 2; 1971, c. 175, s. 2; c. 940, s. 1; 1973, c. 143, ss. 1-4; c. 476, s, 
128; 1975, c. 396, s. 1; 1981, cc. 104, 238, 408; 1983, c. 891, s. 2; 1983 (Reg. 
Sess., 1984), c. 1077; 1985, c. 418, s. 2.) 


Effect of Amendments. — The 1983 (Reg. The 1985 amendment, effective June 18, 
Sess., 1984) amendment, effective July 3; 1984, 1985, rewrote subsection (i), which formerly 
added the proviso at the end of the first sen- read “A member may receive a per diem and 
tence of subsection (a) and the second sentence reimbursement for subsistence and travel in 
of that subsection. an amount established by the county board of 
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‘commissioners, not to exceed the amount es- 
:tablished in G.S. 138-5.” 


§ 130A-38. Dissolution of a district health department. 


__ (a) Whenever the board of commissioners of each county constituting a 
‘district health department determines that the district health department is 
‘not operating in the best health interests of the respective counties, they may 
direct that the district health department be dissolved. In addition, whenever 
_a board of commissioners of a county which is a member of a district health 
department determines that the district health department is not operating in 
the best health interests of that county, it may withdraw from the district 
health department. Dissolution of a district health department or withdrawal 
from the district health department by a county shall be effective only at the 
end a the fiscal year in which the action of dissolution or withdrawal tran- 
_spired. 

(b) Notwithstanding the provisions of subsection (a), no district health de- 
partment shall be dissolved without prior written notification to the Depart- 
ment. 

_ (c) Any budgetary surplus available to a district health department at the 
_time of its dissolution shall be distributed to those counties comprising the 
district on the same pro rata basis that the counties appropriated and contrib- 
uted funds to the district health department budget during the current fiscal 
year. Distribution to the counties shall be determined on the basis of an audit 
of the financial record of the district health department. The district board of 
health shall select a certified public accountant or an accountant who is subse- 
_quently certified by the Local Government Commission to conduct the audit. 
The audit shall be performed in accordance with G.S. 159-34. The same 
, method of distribution of funds described above shall apply when one or more 
counties of a district health department withdraw from a district. 
_ (d) Upon dissolution or withdrawal, all rules adopted by a district board of 
health shall continue in effect until amended or repealed by the new board or 
_ boards of health. (1971, c. 858; 1975, c. 396, s. 2; c. 403; 1983, c. 891, s. 2.) 


‘-§ 1380A-39. Powers and duties of a local board of health. 


_ (a) A local board of health shall have the responsibility to protect and 
promote the public health. The board shall have the authority to adopt rules 
necessary for that purpose. 
__ (b) A local board of health may adopt a more stringent rule in an area 
regulated by the Commission for Health Services or the Environmental Man- 
‘agement Commission where, in the opinion of the local board of health, a 
‘more stringent rule is required to protect the public health; otherwise, the 
rules of the Commission for Health Services or the rules of the Environmental 
' Management Commission shall prevail over local board of health rules. How- 
ever, a local board of health may not adopt a rule concerning the grading and 
permitting of food and lodging facilities as listed in Part 6 of Article 8 of this 
Chapter and a local board of health may adopt rules concerning sanitary 
sewage collection, treatment and disposal systems which are not designed to 
discharge effluent to the land surface or surface waters and which are not 
' public or community systems only in accordance with G.S. 130A-335(c). 
' (c) The rules of a local board of health shall apply to all municipalities 
| within the local board’s jurisdiction. 
- (d) Not less than 10 days before the adoption, amendment or repeal of any 
‘local board of health rule, the proposed rule shall be made available at the 
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office of each county clerk within the board’s jurisdiction, and a notice shall be 
published in a newspaper having general circulation within the area of the. 
board’s jurisdiction. The notice shall contain a statement of the substance of 
the proposed rule or a description of the subjects and issues involved, the 
proposed effective date of the rule and a statement that copies of the proposed 
rule are available at the local health department. A local board of health rule 
shall become effective upon adoption unless a later effective date is specified 
in the rule. 

(e) Copies of all rules shall be filed with the secretary of the local board of 
health. 

(f) A local board of health may, in its rules, adopt by reference any code, 
standard, rule or regulation which has been adopted by any agency of this 
State, another state, any agency of the United States or by a generally recog- 
nized association. Copies of any material adopted by reference shall be filed 
with the rules. | 

(g) A local board of health may impose a fee for services to be rendered by a 
local health department, except where the imposition of a fee is prohibited by 
statute or where an employee of the local health department is performing the 
services as an agent of the State. Notwithstanding any other provisions of 
law, a local board of health may impose a fee for services performed pursuant 
to Article 11 of this Chapter, “Sanitary Sewage Systems.” Fees shall be based 
upon a plan recommended by the local health director and approved by the 
local board of health and the appropriate county board or boards of commis- 
sioners. The fees collected under the authority of this subsection are to be 
deposited to the account of the local health department so that they may be 
expended for public health purposes in accordance with the provisions of the 
County Fiscal Control Act. (1901, c. 245, s. 8; Rev., s. 4444; 1911, c. 62, s. 9; 
C.S., s. 7065; 1957, c. 1857, s. 1; 1959, c. 1024, s. 1; 1963, c. 1087; 1973, c. 476, 
s. 128; c. 508; 1977, c. 857, s. 2; 1981, c. 130, s. 2; c. 281; c. 949, s. 4; 1983, c. 
891, s. 2; 1985, c. 175, s. 1.) | 


Effect of Amendments. — The 1985 with any person, including any governmental 
amendment, effective May 13, 1985, deleted a agency, for the provision or receipt of public 
former first sentence of subsection (g), which health services.” 
read “A local board of health may contract 


OPINIONS OF ATTORNEY GENERAL 


For opinion that a local board of health ney General to Stacy Covil, Head, Sanitation 
may not regulate the production, process- Branch, Division of Health Services, 50 
ing and distribution of “Grade A” fluid N.C.A.G. 42 (1980), rendered under former 
milk and milk products, see opinion of Attor- § 130-17. 


§ 130A-40. Appointment of local health director. 


A local board of health, after consulting with the appropriate county board 
or boards of commissioners, shall appoint a local health director. The State 
Personnel Commission, after consulting with the Commission for Health Ser- 
vices, shall establish qualifications for a local health director. The 
qualifications shall give equal emphasis to education and experience. How- 
ever, a local health director shall not be required to be a physician. When a 
local board of health fails to appoint a local health director within 60 days of 
the creation of a vacancy, the State Health Director may appoint a local 
health director to serve until the local board of health appoints a local health 
director in accordance with this section. (1957 3 C. 13857; ‘82k LOTS sele2s a 
476, s. 128; 1983, c. 891, s. 2; 1983 (Reg. Sess., 1984), c. 1034, s. 75.) 
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_ Editor’s Note. — Session Laws 1983 (Reg. 
Sess., 1984), c. 1034, s. 256 is a severability 
clause. 

Effect of Amendments. — The 1983 (Reg. 
Sess., 1984) amendment, effective July 1, 1984, 
substituted the present second and third sen- 
tences for a second sentence which read “A lo- 
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§ 130A-42 


cal health director shall possess the 
qualifications established for the position by 
the Commission for Health Services under G.S. 
143B-142(a) and qualifications established for 
the position by the State Personnel Commis- 
sion in accordance with Chapter 126 of the 
General Statutes.” 


§ 130A-41. Powers and duties of local health director. 


(a) A local health director shall be the administrative head of the local 
health department, shall perform public health duties prescribed by and un- 
der the supervision of the local board of health and the Department and shall 
be employed full time in the field of public health. 

(b) A local health director shall have the following powers and duties: 

(1) To administer programs as directed by the loca! board of health; 

(2) To enforce the rules of the local board of health; 

(3) To investigate the causes of infectious, communicable and other dis- 
eases; 

(4) To exercise quarantine authority and isolation authority pursuant to 
G.S. 1380A-145; 

(5) To disseminate public health information and to promote the benefits . 
of good health; 

(6) To advise local officials concerning public health matters; 

(7) To enforce the immunization requirements of Part 2 of Article 7 of 
this Chapter; 

(8) To examine and investigate cases of venereal disease pursuant to 
Parts 3 and 4 of Article 6 of this Chapter; 

(9) To examine and investigate cases of tuberculosis pursuant to Part 5 of 
Article 6 of this Chapter; 

(10) To examine, investigate and control rabies pursuant to Part 6 of 
Article 6 of this Chapter; 

(11) To abate public health nuisances and imminent hazards pursuant to 
G.S. 1380A-19 and G.S. 130A-20; 

(12) To employ and dismiss employees of the local health department in 
accordance with Chapter 126 of the General Statutes; ; 

(13) To enter contracts, in accordance with The Local Government Fi- 
nance Act, G.S. Chapter 159, on behalf of the local health depart- 
ment. Nothing in this paragraph shall be construed to abrogate the 
authority of the board of county commissioners. 

(c) Authority conferred upon a local health director may be exercised only 
within the county or counties comprising the local health department. (1957, 
c. 1357, s. 1; 1973, c. 476, s. 128; 1983, c. 891, s. 2; 1985, c. 175, s. 2.) 


“and” at the end of subdivision (b)(11) and 
added subdivision (b)(13). 


Effect of Amendments. — The 1985 
amendment, effective May 13, 1985, deleted 


§ 130A-42. Personnel records of district health depart- 


ments. 
Employee personnel records of a district health department shall have the 
same protections from disclosure as county employee personnel records under 


G.S. 153A-98. For the purposes of this section, the local health director shall 
perform the duties assigned to the county manager pursuant to G.S. 153A-98 
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and the district board of health shall perform the duties assigned to the 
county board of commissioners pursuant to G.S. 153A-98. (1983, c. 891, s. 2.) 


§§ 130A-43 to 130A-46: Reserved for future codification purposes. 
Part 2. Sanitary Districts. 


§ 130A-47. Creation by Commission. 


For the purpose of preserving and promoting the public health and welfare 
the Commission may create sanitary districts without regard for county. 
township or municipal lines. However, no municipal corporation or any part 0: 
the territory in a municipal corporation shall be included in a sanitary district 
except at the request of the governing board of the municipal corporation. I 
the municipal corporation has not levied any tax nor performed any officia! 
act nor held any elections within a period of four years preceding the date o 
the petition for the sanitary district, a request of the governing board shal. 
not be required. (1927, c. 100, s. 1;.1955, c. 1807; 1957, c. 13857, s. 1; 1973, ¢ 
476, s. 128; 1983, c. 891, s. 2.) 


§ 130A-48. Procedure for incorporating district. 


A sanitary district shall be incorporated as follows. Either fifty-one percent 
(51%) or more of the resident freeholders within a proposed sanitary district 01 
fifty-one percent (51%) or more of the freeholders within a proposed sanitary} 
district, whether or not the freeholders are residents of the proposed sanitary} 
district, may petition the county board of commissioners of the county ir 
which all or the largest portion of the land of the proposed district is located 
This petition shall set forth the boundaries of the proposed sanitary distric 
and the objectives of the proposed district. For the purposes of this Part, the 
term “freeholder” shall mean a person holding a deed to a tract of land withir 
the district or proposed district, and also shall mean a person who has enterec 
into a contract to purchase a tract of land within the district or proposet 
district, is making payments pursuant to a contract and will receive a deec 
upon completion of the contractual payments. The contracting purchaser 
rather than the contracting seller, shall be deemed to be the free idk Upor 
receipt of the petition, the county board of commissioners, through it: 
chairperson, shall notify the Department and the chairperson of the county 
board of commissioners of any other county or counties in which any portion 0 
the proposed district lies of the receipt of the petition. The chairperson shal 
request that the Department hold a joint public hearing with the county 
commissioners of all the counties in which a portion of the district lies con 
cerning the creation of the proposed sanitary district. The Secretary and ths 
chairperson of the county board of commissioners shall name a time and plac 
within the proposed district to hold the public hearing. The chairperson of tht 
county board of commissioners shall give prior notice of the hearing by post 
ing a notice at the courthouse door of the county and also by publication a 
least once a week for four successive weeks in a newspaper published in the 
county. In the event the hearing is to be before a joint meeting of the county 
boards of commissioners of more than one county, or in the event the land t 
be affected lies in more than one county, publication and notice shall be mad 
in each of the affected counties. In the event that all matters pertaining to the 
creation of this sanitary district cannot be concluded at the hearing, the hear 
ing may be continued at a time and place within the proposed district namet 
by the Department. (1927, c. 100, ss. 2-4; 1951, c. 178, s. 1; 1957, c. 1357, s. 1 
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| 1959, c. 1189, s. 1; 1965, c. 185; 1967, c. 24, s. 21; 1973, c. 476, s. 128; 1975, c. 


536; 1983, c. 891, s. 2.) 


§ 130A-49. Declaration that district exists; status of indus- 
| trial villages within boundaries of district. 


(a) If, after the required public hearing, the Commission and the county 


commissioners determine that a district shall be created for the purposes 


stated in the petition, the Commission shall adopt a resolution defining the 


_ boundaries of the district and declaring the territory within the boundaries to 
bea sanitary district. The Commission may make minor deviation in defining 


: 


the boundaries from those prescribed in the petition when it determines the 


_change to be in the interest of the public health. 


(b) The owner or controller of an industrial plant may make application 


requesting that the plant or the plant and its contiguous village be included 


within or excluded from the sanitary district. The application shall be filed 


_with the Commission on or before the date of the public hearing. If an applica- 
tion is properly filed, the Commission shall include or exclude the industrial 
_ plant and contiguous village in accordance with the application. 


(c) Each district when created shall be identified by a name or number 


assigned by the Commission. (1927, c. 100, s. 5; 1957, c. 1857, s. 1; 1973, c. 
A476, s. 128; 1983, c. 891, s. 2.) 


-§ 130A-50. Election and terms of office of sanitary district 


boards. 


(a) The Department shall send a copy of the resolution creating the sani- 


‘tary district to the county board or boards of county commissioners of the 


county or counties in which all or part of the district is located. The board or 


boards of commissioners shall hold a meeting or joint meeting for the purpose 
of electing the members of the sanitary district board. 

(b) The sanitary district board shall be composed of either three or five 
members as the county commissioners in their discretion shall determine. The 
members first appointed shall serve as the governing body of the sanitary 
district until the next regular election for municipal and special district offi- 
cers as provided in G.S. 163-279, which occurs more than 90 days after their 
appointment. At that election, their successors shall be elected. The terms of 
the members shall be for two years or four years and may be staggered as 
determined by the county board of commissioners so that some members are 
elected at each biennial election. The members of the sanitary district board 


shall be residents of the district. The county board of commissioners shall 


notify the county board of elections of any decision made under this subsec- 
tion. 
(c) The election shall be nonpartisan and decided by simple plurality as 


_ provided in G.S. 163-292 and shall be held and conducted by the county board 
of elections in accordance with the applicable provisions of Articles 23 and 24 
of Chapter 163 of the General Statutes. If the district is in more than one 


county, then the county board of elections of the county including the largest 
part of the district shall conduct the election for the entire district with the 
assistance and full cooperation of the boards of elections in the other counties. 

(d) The board of elections shall certify the results of the election to the clerk 
of superior court. The clerk of superior court shall take and file the oaths of 
office of the board members elected. 

(e) The elected members of the board shall take the oath of office on the 
first Monday in December following their election and shall serve for the term 
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elected and until their successors are elected and qualified. (1927, c. 100, s. 6; 
1943, c. 602; 1953, c. 798; 1955, c. 1073; 1957, c. 1357, s. 1; 1963, c. 644; 1973, 
c. 476, s. 128; 1981, c. 186, s. 1; 1983, c. 891, s. 2.) { 


§ 130A-51. City governing body acting as sanitary district 
board. 


(a) When the General Assembly incorporates a city or town that includes 
within its territory fifty percent (50%) or more of the territory of a sanitary 
district, the governing body of the city or town shall become ex officio the 
governing board of the sanitary district if the General Assembly provides for 
this action in the incorporation act and if the existing sanitary district board 


adopts a final resolution pursuant to this section. The resolution may be 


adopted at any time within the period beginning on the day of ratification of 
the incorporation act and ending 270 days after the effective date. 

(b) To begin the process leading to the city or town board becoming ex 
officio the sanitary district board, the board of the sanitary district shall first 
adopt a preliminary resolution finding that the interests of the citizens of the 
sanitary district and of the city or town will be best served if both units of 
local government are governed by a single governing body. This resolution 
shall also set the time and place for a public hearing on the preliminary 
resolution. 


(c) Upon adoption of this preliminary resolution, the chairperson of the 


sanitary district board shall publish a notice of the public hearing once at 


least 10 days before the hearing in a newspaper of general circulation within | 


the sanitary district. This notice shall set forth the time and place of the 
hearing and shall briefly describe its purpose. At the hearing, the board shall 
hear any citizen of the sanitary district or of the city or town who wishes to 


speak to the subject of the preliminary resolution. 4 


(d) Within 30 days after the day of the public hearing, the sanitary district 
board may adopt a final resolution finding that the interests of the citizens of 
the sanitary district and of the city or town will be best served if both units 
are governed by a single board. This resolution shall set the date on which the 


terms of office of the members of the sanitary district board end and that. 


board is dissolved and service by the ex officio board begins. This date may be 
the effective date of the incorporation of the city or town or any date within 
one year after the effective date. At that time, the Sanitary district board is 
dissolved and the mayor and members of the governing body of the city or 
town become ex officio the board of the Sanitary district. The mayor shall act 
ex officio as chairperson of the sanitary district board. 

(e) The chairperson of the sanitary district board that adopts a final resolu- 
tion shall within 10 days after the day the resolution is adopted, send a copy of 
the resolution to the mayor and each member of the city or town governing 
board and to the Department. (1981, c. 201; 1983, c. 891, s. 2.) 


§ 130A-52. Special election if election not held in Novem- 
ber of 1981. 


| 
(a) Ifin a sanitary district, an election of board members was required to be. 


| 
a | 


held in November of 1981 under G.S. 130A-50 but was not held, the board of 
commissioners of the county or counties in which the district is located may by 
resolution order a special election of all the board members to be held at the 
same time as the General Election in November of 1989. 
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(b) The election shall be held under the procedures of Articles 23 and 24 of 
Chapter 163 of the General Statutes and in accordance with G.S. 130A-50, 
except that filing shall open at noon on Monday, August 9, 1982, and close at 
noon on Monday, August 23, 1982. 

(c) In the election held under this section, all of the members of the board 
shall be elected. If the board of commissioners has provided for two- or four- 
year terms, the members elected in 1982 shall serve until the 1983 or 1985 
election, respectively, and then their successors shall be elected for the two- or 
four-year terms provided by the county board or boards of commissioners. 

(d) Any resolution adopted under subsection (a) of this section shall be filed 

with the Department. (1981 (Reg. Sess., 1982), c. 1271, s. 1; 1983, c. 891, s. 2.) 


§ 180A-52.1. Action if 1983 election not held. 


If any sanitary district held an election in 1982 under G.S. 180A-52, but 
failed to hold the 1983 election, then the persons elected in 1982 shall hold 
office until the terms that were to begin in 1983 have expired. (1983 (Reg. 
'Sess., 1984), c. 1021, s. 1.) 


Editor’s Note. — Session Laws 1983 (Reg. 
Sess., 1984), c. 1021, s. 3, makes this section 
effective July 1, 1984. © 


'§ 180A-53. Actions validated. 


Any action of a sanitary district taken prior to July 1, 1984, shall not be 
invalidated by failure to hold an election for members of the board. (1981 
(Reg. Sess., 1982), c. 1271, s. 1; 1983, c. 891, s. 2; 1983 (Reg. Sess., 1984), c. 

1021, s. 2.) 


_ Effect of Amendments. — The 1983 (Reg. 
'Sess., 1984) amendment, effective July 1, 1984, 
substituted “July 1, 1984” for “June 1, 1982.” 


§ 180A-54. Vacancy appointments to district boards. 


Any vacancy in a sanitary district board shall be filled by the county com- 
missioners until the next election for sanitary district board members. If the 
district is located in more than one county, the vacancy shall be filled by the 
county commissioners of the county from which the vacancy occurred. (1935, 
c. 357, s. 2; 1957, c. 1857, s. 1; 1981, c. 186, s. 2; 1983, c. 891, s. 2.) 


§ 130A-55. Corporate powers. 


A sanitary district board shall be a body politic and corporate and may sue 
and be sued in matters relating to the sanitary district. Notwithstanding any 
limitation in the petition under G.S. 130A-48, but subject to the provisions of 
G.S. 180A-55(17)e., each sanitary district may exercise all of the powers 
granted to sanitary districts by this Article. In addition, the sanitary district 
board shall have the following powers: 

(1) To acquire, construct, maintain and operate sewage collection, treat- 
ment and disposal systems of all types, including septic tank systems 
or other on-site collection, treatment or disposal facilities or systems; 
water supply systems; water purification or treatment plants and 
other utilities necessary for the preservation and promotion of the 
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| 
public health and sanitary welfare within the district. The utilities 
shall be constructed, operated and maintained in accordance with ! 
applicable statutes and rules. | 

(2) To acquire, construct, maintain and operate sewage collection, treat- 
ment and disposal systems of all types, including septic tank systems | 
or other on-site collection or disposal facilities or systems, water sup-_ 
ply systems; water purification or treatment plants and other utili- | 
ties, within and outside the corporate limits of the district, as may be 
necessary for the preservation of the public health and sanitary wel- | 
fare outside the corporate limits of the district, within reasonable ! 
limitation. The utilities shall be constructed, operated and main- 
tained in accordance with applicable statutes and rules. 
a. The authority granted to a sanitary district by the provisions of 

this subsection is supplemental to the authority granted to a | 
sanitary district by other provisions of law. _. 

b. Actions taken by a sanitary district to acquire, construct, main- | 
tain and operate sewage collection, treatment and disposal sys- 
tems of all types; water supply systems; water purification or | 
treatment plants and other utilities within and outside the cor- | 
porate limits to provide service outside the corporate limits are _ 
approved and validated. | 

c. This subsection shall apply only in counties with a population of | 
70,000 or greater, as determined by the most recent decennial | 
federal census. | 

(3) To levy taxes on property within the district in order to carry out the | 
powers and duties conferred and imposed on the district by law, and | 
to pay the principal of and interest on bonds and notes of the district. | 

(4) To acquire either by purchase, condemnation or otherwise and hold 
real and personal ‘property, easements, rights-of-way and water 
rights in the name of the district within or without the corporate 
limits of the district, necessary or convenient for the construction or 
maintenance of the works of the district. | 

(5) To employ and compensate engineers, counsel and other persons as © 
may be necessary to carry out projects. ; . 

(6) To negotiate and enter into agreements with the owners of existing © 
water supplies, sewage systems or other utilities as may be necessary 
to carry out the intent of this Part. 

(7) To adopt rules necessary for the proper functioning of the district. 
However, these rules shall not conflict with rules adopted by the 
Commission for Health Services, Environmental Management Com- 
mission, or the local board of health having jurisdiction over the area. 

(8) a. To contract with any person within or outside the corporate 

limits of the district to supply raw water without charge to the 
person in return for an agreement to allow the district to dis- 
charge sewage in the person’s previous water supply. The district 
may so contract and construct at its expense all improvements 
necessary or convenient for the delivery of the water when, in 
the opinion of the sanitary district board and the Department, it 
will be for the best of the district. 

b. To contract with any person within or outside the corporate limits 
of the district to supply raw or filtered water and sewer service to 
the person where the service is available. For service supplied 
outside the corporate limits of the district, the sanitary district 
board may fix a different rate from that charged within the cor- 
porate limits but shall not be liable for damages for failure to 
furnish a sufficient supply of water and adequate sewer service. 
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| c. To contract with any person within or outside the corporate limits 
of the district for the treatment of the district's sewage in a 
sewage disposal or treatment plant owned and constructed or to 

_ be constructed by that person. 

(9) After adoption of a plan as provided in G.S. 130A-60, the sanitary 
district board may, in its discretion, alter or modify the plan if the 
Department determines that the alteration or modification does not 
constitute a material deviation from the objective of the plan and is 
in the public health interest of the district. The alteration or modifi- 
cation must be approved by the Department. The sanitary district 
board may appropriate or reappropriate money of the district for 
carrying out the altered or modified plan. 

(10) To take action, subject to the approval of the Department, for the 
prevention and eradication of diseases transmissible by vectors by 
instituting programs for the eradication of the mosquito. 

(11) To collect and dispose of garbage, waste and other refuse by contract 
or otherwise. 

(12) To establish a fire department, or to contract for firefighting appara- 
ius and personnel for the protection of life and property within the 

istrict. 

(13) To provide or contract for rescue service, ambulance service, rescue 
squad or other emergency medical services for use in the district. The 
sanitary district shall be subject to G.S. 153A-250. 

(14) To have privileges and immunities granted to other governmental 
units in exercise of the governmental functions. 

(15) To use the income of the district, and if necessary, to levy and collect 
taxes upon all the taxable property within the district sufficient to 
pay the costs of collecting and disposing of garbage, waste and other 
refuse, and to provide fire protection and rescue services in the dis- 
trict. Taxes shall be levied and collected at the same time and in the 
same manner as taxes for debt service as provided in G.S. 130A-62. 

(16) To adopt rules for the promotion and protection of the public health 
and for these purposes to possess the following powers: 

a. To require any person owning, occupying or controlling improved 
real property within the district to connect with either or both 
the water or sewage systems of the district when the local health 
director, having jurisdiction over the property, determines that 
the health of the people residing within the district will be en- 
dangered by a failure to connect. 

b. To require any person owning, occupying or controlling improved 
real property within the district where the water or sewage sys- 
tems of the district are not immediately available or it is imprac- 
tical with the systems, to install sanitary toilets, septic tanks 
and other health equipment or installations in accordance with 
applicable statutes and rules. 

c. To order a person to abate a public health nuisance of the district. 
If the person being ordered to abate the nuisance refuses to com- 
ply with the order, the sanitary district board may institute an 
action in the superior court of the county where the public health 
nuisance exists to enforce the order. 

d. To abolish or regulate and control the use and occupancy of all 
pigsties and other animal stockyards or pens within the district 
and for an additional distance of 500 feet beyond the outer 
boundaries of the district, unless the 500 feet is within the corpo- 
rate limits of a city or town. 
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e. Upon the noncompliance by a person of a rule adopted by the 
sanitary district board, the board shall notify the person of the 
rule being violated and the facts constituting the violation. The’ 
person shall have a reasonable time to comply with the rule as 
determined by the local health director of the person’s residence, 
Upon failure to comply within the specified time or within a time 
extended by the sanitary district board, the person shall be 
guilty of a misdemeanor. | 

f. The sanitary district board is: authorized to enforce the rules 
adopted pursuant to this Part by criminal action or civil action, 
including injunctive relief. 

(17) For the purpose of promoting and protecting the public health, safety 
and the general welfare of the State, a sanitary district board is 
authorized to establish as zoning units any portions of the Sanitary 
district not under the control of the United States or this State or any | 
agency or instrumentality of either, in accordance with the following: 
a. No sanitary district board shall designate an area a zoning area 

until a petition signed by two-thirds of the qualified voters in the ) 
area, as shown by the registration books used in the last general 
election, and with a petition signed by two-thirds of the owners of 
real property in the area, as shown by the records in the office of. 
the register of deeds for the county, is filed with the Sanitary 

district board. The petition must be accompanied by a map of the 

proposed zoning area. The board shall hold a public hearing to 
obtain comment on the proposed creation of the zoning area. A | 
notice of public hearing must be published in a newspaper of 

general circulation in the county at least two times, and a copy of | 
the notice shall be posted at the county courthouse and in three | 
other public places in the sanitary district. | 

b. When a zoning area is established within a sanitary district, the 
sanitary district board as to the zoning area shall have all rights, 
privileges, powers and duties granted to municipal corporations 
under Part 3, Article 19, Chapter 160A of the General Statutes. | 
However, the sanitary district board shall not be required to 
appoint any zoning commission or board of adjustment. If neither © 
a zoning commission nor board of adjustment is appointed, the 
sanitary district board shall have all rights. 

c. A sanitary district board may enter into an agreement with any 
city, town or sanitary district for the establishment of a joint 
zoning commission. 

d. A sanitary district board is authorized to use the income of the 
district and levy and collect taxes upon the taxable property 
within the district necessary to carry out and enforce the rules 
and provisions of this subsection. 

e. This subsection shall apply only to sanitary districts which adjoin 
and are contiguous to an incorporated city or town and are lo- 
cated within three miles or less of the boundaries of two other 
cities or towns. 

(18) To negotiate for and acquire by contract any distribution system 
located outside the district when the water for the distribution sys- _ 
tem is furnished by the district. If the distribution system is acquired | 
by a district, the district may continue the operation of the system — 
even though it remains outside the district. : 

(19) To accept gifts of real and personal property for the purpose of oper- 
ating a nonprofit cemetery; to own, operate and maintain cemeteries 
with the donated property; and to establish perpetual care funds for © 
the cemeteries in the manner provided by G.S. 160A-347. 
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(20) To dispose of real or personal property belonging to the district ac- 
cording to the procedures prescribed in Article 12 of Chapter 160A of 
the General Statutes. For purposes of this subsection, references in 
Article 12 of Chapter 160A to the “city,” the “council,” or a specific 
city official refer, respectively, to the sanitary district, the sanitary 
district board, and the sanitary district official who most nearly per- 
forms the same duties performed by the specified city official. For 
purposes of this subsection, references in G.S. 160A-266(c) to “one or 
more city officials” are deemed to refer to one or more sanitary dis- 
trict officials designated by the sanitary district board. 

(21) To acquire, renovate property for or construct a medical clinic to 
serve the district, and to maintain real and personal property for a 
medical clinic to serve the district. 

(22) To make special assessments against benefitted property within the 
corporate limits of the sanitary district and within the area served or 
to be served by the sanitary district for the purpose of constructing, 
reconstructing, extending, or otherwise improving water systems or 
sanitary collection, treatment, and sewage disposal systems, in the 
same manner that a county may make special assessments under 
authority of Article 9 of Chapter 153A of the General Statutes, except 
that the language appearing in G.S. 153A-185 reading as follows: “A 
county may not assess property within a city pursuant to subdivision 
(1) or (2) of this section unless the governing board of the city has by 
resolution approved the project,” shall not apply to assessments lev- 
ied by sanitary districts. For the purposes of this paragraph, refer- 
ences in Article 9 of Chapter 153A of the General Statutes, to the 
“county,” the “board of county commissioners,” “the board” or a spe- 
cific county official or employee are deemed to refer respectively to 
the sanitary district and to the official or employee of the sanitary 
district who performs most nearly the same duties performed by the 
specified county official or employee. 

Assessment rolls after being confirmed shall be filed for registra- 
tion in the office of the Register of Deeds of the county in which the 
property being assessed is located, and the term “county tax collec- 
tor” wherever used in G.S. 153A-195 and G.S. 153A-196, shall mean 
the officer designated by the sanitary district to perform the func- 
tions described in said sections of the statute. This subdivision 
applies only to sanitary districts with a population of 15,000 or over. 
(1927, c. 100, s. 7; 1933, c. 8, ss. 1, 2; 1935, c. 287, ss. 1, 2; 1941, c. 116; 
1945, c. 651, ss. 1, 2; 1947, c. 476; 1949, c. 880, s. 1; cc. 1130, 1145; 
1951, c. 17, s. 1; c. 1035, s. 1; 1957, c. 13857, s. 1; 1961, cc. 669, 865, 
1155; 1963, c. 1232; 1965, c. 496, s. 1; 1967, c. 632:.c.,637 78. Licenl98, 
s. 2; 1969, cc. 478, 700, 944; 1971, c. 780, s. 29; 1973, c. 476, s. 128; 
1979, c. 520, s. 2; c. 619, s. 7; 1981, cc. 629, 655; c. 820, ss. 1-3; c. 898, 
ss. 1-4; 1981 (Reg. Sess., 1982), c. 1237; 1983, c. 891, s. 2; c. 925, s. 2.) 


Editor’s Note. — Subdivision (22) of this 925,s. 1, and recodified by s. 2 of the act, effec- 
section is former § 130-128(23), as added, ef- tive Jan. 1, 1984. 
fective July 22, 1983, by Session Laws 1983, c. 
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§ 130A-55.1. Withdrawal of water. 


A sanitary district is empowered to engage in litigation or to join with othe 
parties in litigation opposing the withdrawal of water from a river or othe; 


water supply. (1983, c. 55, s. 1.) | 


Editor’s Note. — Session Laws 1983, c. 55, the 1983 General Assembly amending a part 0 
s. 2, makes this section effective upon ratifica- repealed Chapter 130 will be construed ti 
tion. The act was ratified on March 10, 1983. amend the appropriate part of Chapter 130A 


Pursuant to Session Laws 1983, c. 891, 8. the section has been codified as § 130A-55.1 
16.1, which provided that any bill ratified by 


§ 130A-56. Election of officers; board staff. 


(a) Upon election, a sanitary district board shall meet and elect one of it 
members as chairperson and another member as secretary. In sanitary dis. 
tricts with a population of less than 15,000, each member of the board maj 
receive a per diem compensaton and other compensation as provided for mem: 
bers of State boards under G.S. 138-5, payable from the funds of the district 

(b) The board may employ a clerk, stenographer or other assistants as nec. 
essary and may fix duties of and compensation for employees. A sanitary 
district board may remove employees and fill vacancies. 7 

(c) The board may, by ordinance, fix the compensation of its members in an 
amount not to exceed one hundred fifty dollars ($150.00) per month, payable 
from the funds of the district, but no increase may become effective earlier 
than the first meeting of the board following the next election of board mem- 
bers after adoption of the ordinance. Until adoption of an ordinance under this 
subsection, the compensation of members of sanitary district boards shall 
remain at the amount payable by law immediately prior to March 25, 1985. 
This subsection applies only to sanitary districts with a population of 15,000 
or over. (1927, c. 100, s. 8; 1957, c. 1857, s. 1; 1967, c. 723; 1977, c. 188; 1983, c. 
891, s. 2; 1985, ¢. 29, ss. 1,2.) 


Effect of Amendments. — The 1985 than 15,000” at the beginning of the second 
amendment, effective March 25, 1985, inserted _ sentence of subsection (a) and added subsection 
“In sanitary districts with a population of less __(c). 


§ 130A-57. Power to condemn property. 


A sanitary district board may purchase real estate, right-of-way or ease- 
ment within or outside the corporate limits of the district for improvements 
authorized by this Part. If a purchase price cannot be agreed upon, the board 
may condemn the real estate, right-of-way or easement in accordance with 
Chapter 40A of the General Statutes. (1927, c. 100, s. 9; 1933, c. 8, s. 3; 1957, 
c. 1357, s. 1; 1981, c. 919, s. 13; 1983, c. 891, s. 2.) | 


§ 130A-58. Construction of systems by corporations or in- 
dividuals. 


When it is inadvisable or impractical for the sanitary district to build a 
water supply, sewage system or part of either to serve an area within the 
sanitary district, a corporation or residents within the sanitary district may 
build and operate a system at its or their own expense. The system shall be 
constructed and operated under plans and specifications approved by the dis- 
trict board and by the Department. The system shall also be constructed and 
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pperated in accordance with applicable rules and statutes. (1927, c. 100, s. 10; 
1957, c. 1357, s. 1; 1973, c. 476, s. 128; 1983, c. 891, s. 2.) 


§ 130A-59. Reports. 


Upon the election of a sanitary district board, the board shall employ eng}- 
neers licensed by this State to make a report on the problems of the sanitary 
district. The report shall be prepared and filed with the sanitary district board 
and shall include the following: 

' (1) Comprehensive maps showing the boundaries of the sanitary district 
and, in a general way, the location of the various parts of the work 
that is proposed to be done and information as may be useful for a 
thorough understanding of the proposed undertaking; 

(2) A general description of existing facilities for carrying out the pur- 
poses of the district; 

(3) A general description of the various plans which might be adopted for 
accomplishment of the purposes of the district; 

(4) General plans and specifications for the work; 

(5) General description of property proposed to be acquired or which may 
be damaged in carrying out the work; 

(6) Comparative detail estimates of cost for the various construction 
plans; and ; 

(7) be rapter ee (1927,.c.:100,.s..0.1;°1957)-c. 135778. 1983). 3891, 
SP}. 


§ 130A-60. Consideration of reports and adoption of a 
plan. 


(a) A report filed by the engineers pursuant to G.S. 130A-59 shall be given 


‘consideration by the sanitary district board and the board shall adopt a plan. 


Before adopting a plan the board may hold a public hearing for the purpose of 
considering objections to the plan. Once adopted, the sanitary district board 
shall submit the plan to the Department. The plan shall not become effective 
until it is approved by the Department. 

(b) The provisions of this section and of G.S. 130A-58 shall apply when the 
sanitary district board determines that adoption of the plan requires the issu- 
‘ance of bonds. However, these provisions shall not apply to a proposed pur- 
chase of firefighting equipment and apparatus. Failure to observe or comply 
with these provisions shall not, however, affect the validity of the bonds of a 
sanitary district. (1927, c. 100, s. 12; 1949, c. 880 nsd51 9515-0) Lio sy lelL9o vec. 
1357, s. 1; 1973, c. 476, s. 128; 1983, c. 891, s. 2.) 


§ 130A-61. Bonds and notes authorized. 


A sanitary district is authorized to issue bonds and notes under the Local 
Government Finance Act. (1927, c. 100, s. 13; 1949, c. 880, s. 1; 1951, c. 17, s. 
1; c. 846, s. 1; 1957, c. 1357, s. 1; 1963, c. 1247, s. 1; 1971, ¢. 780, s. 27; 1983, c. 
891, s. 2.) 
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§ 130A-62. Annual budget; tax levy. 


(a) A sanitary district shall operate under an annual balanced budge 
adopted in accordance with the Local Government Budget and Fiscal Contro 
Act. 

(b) A sanitary district has the option of either collecting its own taxes 0; 
having its taxes collected by the county or counties in which it is located 
Unless a district takes affirmative action to collect its own taxes, taxes shal 
be collected by the county. } 

(c) For sanitary districts whose taxes are collected by the county, befor 
May 1 of each year, the tax supervisor of each county in which the district i; 
located shall certify to the district board the total assessed value of property ir 
the county subject to taxation by the district, and the county’s assessment 
ratio. By July 1 or upon adoption of its annual budget ordinance, the distric! 
board shall certify to the county board of commissioners the rate of ad valorem 
tax levied by the district on property in that county. If the assessment ratios 
are not identical in all counties, the district budget ordinance shall levy sepa: 
rate rates of ad valorem taxes for each county. These rates shall be adjusted sc 
that the effective rate is the same for all property located in the district. The 
“effective rate” is the rate of tax which will produce the same tax hability or 
property of equal appraised value. Upon receiving the district’s certification o! 
its tax levy, the county commissioners shall compute the district tax for each 
taxpayer and shall separately state the district tax on the county tax receipts 
for the fiscal year. The county shall collect the district tax in the same mannet 
that county taxes are collected and shall remit these collections to the district 
at least monthly. Partial payments shall be proportionately divided between 
the county and the district. The district budget ordinance may include an 
appropriation to the county for the cost to the county of computing, billing and 
collecting the district tax. The amount of the appropriation shall be agreed 
upon by the county and the district, but may not exceed five percent (5%) of 
the district levy. Any agreement shall remain effective until modified by 
mutual agreement. The amount due the county for collecting the district tax 
may be deducted by the county from its monthly remittances to the district or 
may be paid to the county by the district. 

(d) Sanitary districts electing to collect their own taxes shall be deemed 
cities for the purposes of the Machinery Act. If a district is located in more 
than one county, the district board may adopt the assessments placed upon 
property located in the district by the counties in which the district is located 
if, in the opinion of the board, the same appraisal and assessment standards 
will apply uniformly throughout the district. If the board determines that 
adoption of the assessments fixed by the counties will not result in uniform 
appraisals and assessments throughout the district, the board may, by hori- 
zontal adjustments, equalize the appraisal values fixed by the counties and in 
accordance with the procedure prescribed in the Machinery Act, select and 
adopt an assessment ratio to be applied to the appraised values of property 
subject to district taxation as equalized by the board. Taxes levied by the 
district shall be levied uniformly on the assessments. (1927, c. 100, s. 17; 1935, 
c. 287, ss. 3, 4; 1949, c. 880, s. 1; 1951, c. 17, s. 1; 1957, c. 1357, s. 1219593 
994; 1963, c. 1226; 1965, c. 496, s. 3; 1971, c. 780, s. 29; 1983, c. 891, s. 2)) 
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—130A-63. Engineers to provide plans and supervise work; 
| bids. 


(a) The sanitary district board shall retain engineers licensed by this State 
o provide detailed plans and specifications and to supervise the work under- 
aken by the district. The work or any portion of the work may be done by the 
anitary district board by purchasing the material and letting a contract for 
he ae or by letting a contract for furnishing all the materials and doing the 
york. 

~(b) All contracts for work performed for construction or repair and for the 
surchase of materials by sanitary districts shall be in accordance with the 
wrovisions of Article 8, Chapter 143 of the General Statutes which are applica- 
le to counties and municipal corporations. 

_(c) All work done shall be in accordance with the plans and specifications 
yrepared by the engineers in conformity with the plan adopted by the sanitary 
ears: (1927, c. 100, s. 19; 1957, c. 1857, s. 1; 1977, c. 544, s. 1; 1983, c. 
391, s. 2. 


} 130A-64. Service charges and rates. 


A sanitary district board shall apply service charges and rates based upon 
he exact benefits derived. These service charges and rates shall be sufficient 
0 provide funds for the maintenance, adequate depreciation and operation of 
he work of the district. If reasonable, the service charges and rates may 
nclude an amount sufficient to pay the principal and interest maturing on the 
yutstanding bonds and, to the extent not otherwise provided for, bond antici- 
gation notes of the district. Any surplus from operating revenues shall be set 
aside as a separate fund to be applied to the payment of interest on or to the 
retirement of bonds or bond anticipation notes. The sanitary district board 
may modify and adjust these service charges and rates. (1927, c. 100, s. 20; 
1933, c. 8, s. 5; 1957, c. 1857, s. 1; 1965, c. 496, s. 4; 1983, c. 891, s. 2.) 


§ 130A-65. Liens for sewer service charges in sanitary dis- 
tricts not operating water distribution system; 
collection of charges; disconnection of sewer 
lines. 


In sanitary districts which maintain and operate a sewage system but do 
not maintain and operate a water distribution system, the charges made for 
sewer service or for use of sewer service facilities shall be a lien upon the 
property served. If the charges are not paid within 15 days after they become 
due and payable, suit may be brought in the name of the sanitary district in 
the county in which the property served is located, or the property, subject to 
the lien, may be sold by the sanitary district under the same rules, rights of 
redemption and savings as are prescribed by law for the sale of land for 
unpaid ad valorem taxes. A sanitary district is authorized to adopt rules for 
the use of sewage works and the collection of charges. A sanitary district is 
authorized in accordance with its rules to enter upon the premises of any 
person using the sewage works and failing to pay the charges, and to discon- 
nect the sewer line of that person from the district sewer line or disposal 
plant. A person who connects or reconnects with district sewer line or disposal 
plant without a permit from the sanitary district shall be guilty of a misde- 
meanor. (1965, c. 920, s. 1; 1983, c. 891, s. 2.) 


371 


§ 130A-66 1985 CUMULATIVE SUPPLEMENT § 130A-6 


§ 130A-66. Removal of member of board. | 

A petition with the signatures of twenty-five percent (25%) or more of th 
voters within a sanitary district which requests the removal from office of on| 
or more members of a sanitary district board for malfeasance or ae 
in office may be filed with the board of commissioners of the county in whic. 
all or the greater portion of the voters of a sanitary district are located. Upo: 
receipt of the petition, the county board of commissioners shall meet an 
adopt a resolution to hold an election on the question of removal. In the even 
that more than one member of a sanitary district board is subjected to recal 
in an election, the names of each member of the board subjected to recall sha) 
appear upon separate ballots. If in a recall election, a majority of the vote 
within the sanitary district are cast for the removal of a member or member 
of the sanitary district board subject to recall, the member or members shal 
cease to be a member or members of the sanitary district board. A vacanc’ 
shall be immediately filled. The expenses of holding a recall election shall b 
paid from the funds of the sanitary district. (1927, c. 100, s. 21; 1957, c. 1357 
s. 1; 1981, c. 186, s. 3; 1983, c. 891, s. 2.) | 


§ 130A-67. Rights-of-way granted. | 


A right-of-way in, along or across a county or State highway, street o 
property within a sanitary district is granted to a sanitary district in case thi 
board finds it necessary or convenient for carrying out the work of the district 
Any work done in, along or across a State highway shall be done in accordance 
with the rules of the Board of Transportation. (1927, c. 100, s. 22; 1933, c. 172 
8.17; 1957, c. 1357, s. 1; 1973, c.507, s. 5;.1983, c. 891, 5.2.) : 


§ 130A-68. Returns of elections. } 


In all elections provided for in this Part, the board of elections shall fil: 
copies of the returns with the county boards of commissioners, sanitary dis 
trict board and clerk of superior court in which the district is located. (1927,¢ 
100, s. 23; 1957, c. 1357, s. 1; 1981, c. 186, s. 4; 1983, c. 891, s. 2.) | 


§ 130A-69. Procedure for extension of district. 


(a) If after a sanitary district has been created or the provisions of this Par 
have been made applicable to a sanitary district, a petition signed by not les; 
than fifteen percent (15%) of the resident freeholders within any territory 
contiguous to and adjoining the sanitary district may be presented to the 
sanitary district board requesting annexation of territory described in the 
petition. The sanitary district board shall send a copy of the petition to the 
board of commissioners of the county or counties in which the district is 
located and to the Department. The sanitary district board shall request thai 
the Department hold a joint public hearing with the sanitary district board or 
the question of annexation. The Secretary and the chairperson of the sanitary 
district board shall name a time and place for the public hearing. The 
chairperson of the sanitary district board shall publish a notice of public 
hearing once in a newspaper or newspapers published or circulating in the 
sanitary district and the territory proposed to be annexed. The notice shall be 
published not less than 15 days prior to the hearing. If after the hearing, the 
Commission approves the annexation of the territory described in the petition, 
the Department shall advise the board or boards of commissioners of the 
approval. The board or boards of commissioners shall order and provide for the 
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} 
ylding of a special election upon the question of annexation within the terri- 
wry proposed to be annexed. 
\(b) If at or prior to the public hearing, a petition is filed with the sanitary 
istrict board signed by not less than fifteen percent (15%) of the freeholders 
ssiding in the sanitary district requesting an election be held on the annexa- 
on question, the sanitary district board shall send a copy of the petition to 
se board or boards of commissioners who shall order and provide for the 
abmission of the question to the voters within the sanitary district. This 
ection may be held on the same day as the election in the territory proposed 
) be annexed, and both elections and registrations may be held pursuant to a 
ngle notice. A majority of the votes cast is necessary for a territory to be 
anexed to a sanitary district. 
_(c) The election shall be held by the county board or boards of elections as 
yon as possible after the board or boards of commissioners orders the election. 
he cost of the election shall be paid by the sanitary district. Registration in 
he pce proposed for annexation shall be under the same procedure as G.S. 
63-288.2. 
-(d) Notice of the election shall be given as required by G.S. 163-33(8) and 
aall include a statement that the boundary lines of the territory to be 
nnexed and the boundary lines of the sanitary district have been prepared by 
1e district board and may be examined. The notice shall also state that if a 
iajority of the those voting in the election favor annexation, then the terri- 
sry annexed shall be subject to all debts of the sanitary district. 
‘(e) The ballot shall be substantially as follows: 
' “] FOR annexation tothe.......... Sanitary District 

LJ AGAINST annexation tothe.......... Sanitary District.” 
the board or boards of elections shall certify the results of the election to the 
anitary district board and the board or boards of commissioners of the county 
r counties in which the district is located. 
-(f) Notwithstanding any other provisions of this section, if a petition for 
xtension of the boundaries of a sanitary district is signed by not less than 
fty-one percent (51%) of the resident freeholders within the territory pro- 
osed to be annexed, it shall not be necessary to hold an election provided for 
y this section on the question of the extension of the boundaries of the sani- 
ary district. 

(g) Notwithstanding any other provisions of this section, if a petition for 
xtension of the boundaries of a sanitary district is signed by the owners of all 
he real property within the territory proposed to be annexed, it shall not be 
ecessary to hold any election or any hearings provided for by this section on 
he question of the extension of the boundaries of the sanitary district. 

_(h) No right of action or defense founded upon the invalidity of the election 
hall be asserted, nor shall the validity of the election be open to question in 
ny court on any ground unless the action or proceeding is commenced within 
0 days after the certification of the results by the board or boards of elections. 
(i) When additional territory has been annexed to a sanitary district and 
he proposition of issuing bonds of the sanitary district after the annexation 
ias been approved by the voters at an election held within one year subse- 
uent to annexation, fifty-one percent (51%) or more of the resident free- 
‘olders within the annexed territory may petition the sanitary district board 
or the removal and exclusion of the territory from the sanitary district. No 
etition may be filed after bonds of the sanitary district have been approved in 
n election held at any time after annexation. If the sanitary district board 
ae the petition, it shall send a copy to the Department requesting that 
he petition be granted and shall send additional copies to the county board or 
»oards of commissioners. A public hearing shall be conducted under the same 
wrocedure provided for the annexation of additional territory. If the Commis- 
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sion deems it advisable to comply with the request of the petition, the Cor 
mission shall adopt a resolution to that effect and shall redefine the boun: 
aries of the sanitary district. (1927, c. 100, s. 24; 1943, c. 543; 1947, c. 463, 8, 
1951, c. 897, s. 1; 1957, c. 1357, s. 1; 1959, c. 1189, s. 2; 1961, c. 732; 1973, 
476, s. 128; 1981, c. 186, s. 5; 1983, c. 891, s. 2.) | 
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§ 130A-70. District and municipality extending boundaric 
and corporate limits simultaneously. | 


(a) When the boundaries of a sanitary district lie entirely within or a 
coterminous with the corporate limits of a city or town and the sanita: 
district provides the only public water supply and sewage disposal system f 
the city or town, the boundaries of the sanitary district and the corpora 
limits of the city or town may be extended simultaneously as provided in th 
section. | 

(b) Twenty-five percent (25%) or more of the resident freeholders within +} 
territory proposed to be annexed to the sanitary district and to the city | 
town may petition the sanitary district board and the governing board of tl 
city or town setting forth the boundaries of the area proposed to be annext 
and the objects annexation is proposed to accomplish. The petition may al, 
include any area already within the corporate limits of the city or town bi 
not already within the boundaries of the sanitary district. Upon receipt of tl 
petition, the sanitary district board and the governing board of the city 
town shall meet jointly and shall hold a public hearing prior to approval of tl 
petition. Notice of the hearing shall be made by posting a notice at the cour 
house door of the county or counties and by publishing a notice at least once 
week for four consecutive weeks in a newspaper with a circulation in tt 
county or counties. If at or after the public hearing the sanitary district boai 
and the governing board of the city or town, acting jointly, shall each appro\ 
the petition, the petition shall be submitted to the Commission for approval. 
the Commission approves the petition, the question shall be submitted to 
vote of all voters in the area or areas proposed to be annexed voting as 
whole. The election shall be held on a date approved by the sanitary distri 
board and by the governing board of the city or town. 

(c) The words “For Extension” and “Against Extension” shall be printed c 
the ballots for the election. A majority of all the votes cast is necessary for 
re et and municipality to extend boundaries and corporate limits simult 
neously. | 

(d) After declaration of the extension, the territory and its citizens an 
property shall be subject to all debts, ordinances and rules in force in tt 
sanitary district and in the city or town, and shall be entitled to the sar 
privileges and benefits as other parts of the sanitary district and the city ¢ 
town. The newly annexed territory shall be subject to the sanitary district an 
the city or town taxes levied for the fiscal year following the date of annex: 
tion. | 

(e) The costs of holding and conducting the election for annexation urst 
ant to this section, shall be shared equally by the sanitary district and by th 
city or town. | 

(f) The sanitary district board and the governing board of the city or tow 
acting jointly, may order the board or boards of elections of the county ¢ 
counties in which the sanitary district and the city or town are located, to cal 
hold, conduct and certify the result of the election, according to the provision 
of Chapter 163 of the General Statutes. | 

(g) When the boundaries of a sanitary district and the corporate limits of 
city or town are extended as provided in this section, and the proposition ¢ 
issuing bonds of the sanitary district as enlarged has not been approved by th 
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oters at an election held within one year subsequent to the extension, the 
nexed territory may be removed and excluded from the sanitary district in 
1e manner provided in G.S. 130A-69. If the petition includes areas within the 
resent corporate limits of the city or town but not within the present bound- 
ries of the sanitary district, these areas shall not be removed or excluded 
om the city or town under the provisions of this section. 
(h) The powers granted by this section shall be supplemental and addi- 
‘onal to powers conferred by any other law and shall not be regarded as in 
erogation to any powers now existing. (1953, c. 977; 1957, c. 1357, s. 1; 1973, 
476, s. 128; 1981, c. 186, s. 6; 1983, c. 891, s. 2.) 


| 130A-71. Procedure for withdrawing from district. 


| Fifty-one percent (51%) or more of the resident freeholders of a portion of a 
anitary district which has no outstanding indebtedness, with the approval of 
he sanitary district board, may petition the county board of commissioners of 
he county in which a major portion of the petitioners reside, that the identi- 
‘ed portion of the district be removed and excluded from the district. If the 
ounty board of commissioners approves the petition, an election shall be held 
a the entire district on the question of exclusion. A majority of all the votes 
ast is necessary for a district to be removed and excluded from a sanitary 
istrict. The county board of commissioners shall notify the Commission who 
hall remove and exclude the portion of the district, and redefine the limits 
ccordingly. (1957, c. 1357, s. 1; 19738, c. 476, s. 128; 19838, c. 891, s. 2.) 


-1380A-72. Dissolution of certain sanitary districts. 


Fifty-one percent (51%) or more of the resident freeholders of a sanitary 
istrict which has no outstanding indebtedness may petition the board of 
ommissioners of the county in which all or the greater portion of the resident 
reeholders of the district are located to dissolve the district. Upon receipt of 
he petition, the county board of commissioners shall notify the Department 
nd the chairperson of the county board of commissioners of any other county 
r counties in which any portion of the district lies, of the receipt of the 
ietition, and shall request that the Department hold a joint public hearing 
vith the county commissioners concerning the dissolution of the district. The 
fecretary and the chairperson of the county board of commissioners shall 
lame a time and place within the district for the public hearing. The county 
ioard of commissioners shall give prior notice of the hearing by posting a 
\otice at the courthouse door of the county or counties and by publication ina 
\ewspaper or newspapers with circulation in the county or counties at least 
ince a week for four consecutive weeks. If all matters pertaining to the disso- 
ution of the sanitary district cannot be concluded at the hearing, the hearing 
nay be continued to a time and place determined by the Department. If after 
he hearing, the Commission and the county board or boards of commissioners 
leem it advisable to comply with the request of the petition, the Commission 
hall adopt a resolution to dissolve the sanitary district. The sanitary district 
voard of the dissolved district is authorized to convey all assets, including 
ash, to any county, municipality, or other governmental unit, or to any public 
itility company operating or to be operated under the authority of a certifi- 
ate of public convenience and necessity granted by the North Carolina Utili- 
ies Commission in return for the assumption of the obligation to provide 
vater and sewage services to the area served by the district at the time of 
lissolution. (1943, c. 620; 1951, c. 178, s. 2; 1957, c. 13857, s. 1; 1967, c. 4, s. 1; 
.973, c. 476, s. 128; 1983, c. 891, s. 2.) 
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§ 130A-73. Dissolution of sanitary districts having no ou! 
standing indebtedness and located wholl 
within or coterminous with corporate limits c 
city or town. | 


When the boundaries of a sanitary district which has no outstanding ii 
debtedness are entirely located within or coterminous with the corporat 
limits of a city or town, fifty-one percent (51%) or more of the resident frei 
holders within the district may petition the board of commissioners within tk 
county in which all or the greater portion of the resident freeholders of tk 
district are located to dissolve the district. Upon receipt of the petition, tk 
board of commissioners shall notify the Department, the chairperson of tk 
board of commissioners of any other county or counties in which any portion‘ 
the district lies and the governing body of the city or town within which tk 
district lies of the receipt of the petition, and shall request that the Depar 
ment hold a joint public hearing with the board or boards of commissione) 
and the governing body of the city or town. The Secretary, the chairperson ( 
the board of commissioners of the county in which all or the greater portion: 
the resident freeholders are located and the presiding officer of the governin 
body of the city or town shall name a time and place within the boundaries: 
the district and the city or town for the public hearing. The county board ‘| 
commissioners shall give notice of the hearing by posting prior notice at tk 
courthouse door of the county or counties and also by publication in a newsp; 
per or newspapers circulating in the district at least once a week for fot 
consecutive weeks. If all matters pertaining to the dissolution of the sanitar 
district cannot be concluded at the hearing, the hearing may be continued to: 
time and place determined by the Department. If, after the hearing, the Con 
mission, the county board or boards of commissioners and the governing bod 
of the city or town shall deem it advisable to comply with the request of tk 
petition, the Commission shall adopt a resolution dissolving the district. A 
taxes levied by the sanitary district which were levied prior to but which ai 
collected after the dissolution shall vest in the city or town. All property heli 
owned, controlled or used by the sanitary district upon the dissolution ¢ 
which may later be vested in the sanitary district, and all judgments, lien 
rights and causes of actions in favor of the sanitary district shall vest in tk 
city or town. At the dissolution, taxes owed to the sanitary district shall t 
collected by the city or town. (1963, c. 512, s. 1; 1973, c. 476, s. 128; 1983, : 
891, s. 2.) | 


§ 180A-74. Validation of creation of districts. 


All actions prior to June 6, 1961, taken by the county boards \ 
commissioners|[,] by the State Board of Health, by any officer or by any othe 
agency, board or officer of the State in the formation and creation of sanitar 
districts in the State, and the formation and creation, or the attempted form: 
tion and creation of any sanitary districts are in all respects validated. Thes 
sanitary districts are declared lawfully formed and created and in all respect 
legal and valid sanitary districts. (1953, c. 596, s. 1; 1957, c. 1357, s. 1; 1961, 
667, s. 1; 1983, c. 891, s. 2.) 
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tricts. 


, (a) All actions prior to April 1, 1957, taken by the State Board of Health, a 
vunty board of commissioners, and a sanitary district board for the purpose of 
sexe the boundaries of a sanitary district where the territory which was 


130A-75. Validation of extension of boundaries of dis- 
| 


anexed contained no resident freeholders, and where the owner or owners of 
xe real property annexed requested of the sanitary district board that the 
irritory be annexed to the sanitary district, are validated, notwithstanding 
ay lack of power to perform these acts or proceedings, and notwithstanding 
ay defect or irregularity in the acts or proceedings. 

\(b) All actions and proceedings prior to April 1, 1979, taken by the State 
loard of Health, the Commission, a board of county commissioners and a 
initary district board for the purpose of annexing additional territory to a 
unitary district or with respect to the annexation are validated notwithstand- 
ig any lack of power to perform these acts or proceedings or any defect or 
pe arity in any acts or proceedings; these sanitary districts are lawfully 
stended to include this additional territory. (1959, c. 415, s. 2; 1975, c. 712, s. 
1979, 2nd Sess., c. 1079, s. 1; 19838, c. 891, s. 2.) 


-130A-76. Validation of dissolution of districts. 


_All actions prior to January 1, 1981, taken by a county board of commis- 
oners, by the State Board of Health or Commission, by an officer or by any 
ther agency, board or officer of the State in the dissolution of a sanitary 
istrict and the dissolution or attempted dissolution of a sanitary district are 
alidated. (1953, c. 596, s. 2; 1957, c. 1857, s. 1; 1981, c. 20, ss. 1, 2; 1983, c. 
WL, 8. 2.) 

! 


) 130A-77. Validation of bonds of districts. 


_All actions and proceedings prior to April 1, 1979, taken, and all elections 
eld in a sanitary district or in a district purporting to be a legal sanitary 
istrict by virtue of the purported authority and acts of a county board of 
ommissioners, State Board of Health, Commission, or any other board, officer 
r agency for the purpose of authorizing, selling or issuing the bonds of the 
anitary district, and all bonds at any time issued by or on behalf of a sanitary 
istrict, are in all respects validated. These bonds are declared to be the legal 
nd binding obligations of the sanitary district. (1953, c. 596, s. 3; 1957, c. 
357, s. 1; 1979, 2nd Sess., c. 1079, s. 2; 1983, c. 891, s. 2.) 


~130A-78. Tax levy for validated bonds. 


Sanitary districts are authorized to make appropriations and to levy annu- 
lly a tax on property having a situs in the district under the rules and 
cording to the procedure prescribed in the Machinery Act for the purpose of 
laying the principal of and interest on bonds validated in G.S. 130A-77. The 
ax shall be sufficient for this purpose and shall be in addition to all other 
axes which may be levied upon the taxable property in the sanitary district. 
1945, c. 89, s. 3; 1957, c. 1357, s. 1; 1973, c. 803, s. 17; 1983, c. 891, s. 2.) 
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§ 130A-79. Validation of appointment or election of mem 
bers of district boards. ; 


(a) All actions and proceedings prior to June 6, 1961, taken in the appoin: 
ment or election of members of a sanitary district board are validated. Men 
bers of these boards shall have all the powers and may perform all the dutie 
required or permitted of them to be pursuant to this Part. 

(b) All actions and proceedings prior to May 1, 1959, taken in the appoin 
ment or election of members of a sanitary district board and the appointmer 
or election of members are validated. Members of these boards shall have a 
the powers and may perform all the duties required or permitted of ther 
pursuant to the provisions of this Part. (1953, c. 596, s. 4; 1957, c. 1357, s. | 
1959, c. 415, s. 1; 1961, c. 667, s. 2; 1983, c. 891, s. 2.) 


§ 130A-80. Merger of district with contiguous city or towr 
election. 


A sanitary district may merge with a contiguous city or town in the folloy 
ing manner: 

(1) The sanitary district board and the governing board of the city ¢ 
town may resolve that it is advisable to call an election within bot 
the sanitary district and the city or town to determine if the sanitar 
district and the city or town should merge; ; . 

(2) If the sanitary district board and the governing board of the city « 
town resolve that it is advisable to call for an election, both boarc 
shall adopt a resolution requesting the board of commissioners in tk 
county or counties in which the district and the town or city or an 
portion is located to hold an election on a date named by the sanitat 
district board and the governing board of the city or town after col 
sultation with the appropriate board or boards of elections. The ele 
tion shall be held within the sanitary district and the city or town ¢ 
the question of merger; 

(3) The county board or boards of commissioners shall request the appr 
priate board or boards of elections to hold and conduct the electio 
All voters of the city or town and the sanitary district shall be elig 
ble to vote if the election is called in both areas as authorized | 
subsection (1); 

(4) Notice of the election shall be given as required in G.S. 163-33(8). TI 
board or boards of elections may use either method of registration s 
out in G.S. 163-288.2; 

(5) If an election is called as provided in subsection (2), the board « 
boards of elections shall provide ballots for the election in substa 
tially the following form: — 

“L] FOR merger of the Town of ............ and: ther s:cct am 
Sanitary District, if a majority of the registered voters of bot 
the Sanitary District and the Town vote in favor of merger, tl 
combined territories to be known as the Town of.......... 
and to assume all of the obligations of the Sanitary District ar 
to receive from the Sanitary District all the property rights of tl 
District; from and after merger residents of the District wou 
enjoy all of the benefits of the municipality and would assun 
their proportionate share of the obligations of the Town : 
merged. 

[] AGAINST merger.” 
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(6) A majority of all the votes cast by voters of the sanitary district and a 


majority of all the votes cast by voters of the city or town is necessary 


_for the merger of a sanitary district with the city or town. The merger 


shall be effective on July 1 following the election. If a majority of the 
votes cast in either the sanitary district or the city or town vote 
against the merger, any resolution or election on similar propositions 


of merger may not occur until one year from the date of the last 
election. 


(7) Upon the merger of a sanitary district and a city or town pursuant to 


this section, the city or town shall assume all obligations of the sani- 
tary district and the sanitary district shall convey all property rights 
to the city or town. The vote for merger shall include a vote for the 
city or town to assume the obligations of the district. The sanitary 
district shall cease to exist as a political subdivision from and after 
the effective date of the merger. After the merger, the residents of the 
sanitary district enjoy all of the benefits of the municipality and shall 
assume their share of the obligations of the city or town. All taxes 
levied and collected by the city or town from and after the effective 
date of the merger shall be levied and collected uniformly in all the 
territory included in the enlarged municipality; and 


_ (8) If merger is approved, the governing board of the city or town shall 


determine the proportion of the district’s indebtedness, if any, which 
was incurred for the construction of water systems and the proportion 
which was incurred for construction of sewage disposal systems. The 
governing board shall send a certified copy of the determination to 
the local government commission in order that the Commission and 
the governing body of the merged municipality can determine the net 
debt of the merged municipality as required by G.S. 159-55. (1961, c. 
866; 1981, c. 186, s. 7; 1983, c. 891, s. 2.) 


130A-81. Incorporation of municipality and simulta- 


neous dissolution of sanitary district, with 
transfer of assets and liabilities from the dis- 
trict to the municipality. 


The General Assembly may incorporate a municipality, which includes 
thin its boundaries or is coterminous with a sanitary district and provide 
‘the simultaneous dissolution of the sanitary district and the transfer of the 
strict’s assets and liabilities to the municipality, in the following manner: 


(1) The incorporation act shall define the boundaries of the proposed mu- 


nicipality; shall set the date for and provide for a referendum on the 
incorporation of the proposed municipality and dissolution of the san- 
itary district; shall provide for registration of voters in the area of the 
proposed municipality in accordance with G.S. 163-288.2; shall set a 
proposed effective date for the incorporation of the municipality and 
the dissolution of the sanitary district; shall establish the form of 
government for the proposed municipality and the composition of its 
governing board, and provide for transitional arrangements for the 
sanitary district to the municipality; and may include any other mat- 
ter appropriate to a municipal charter. 


(la) As an alternate to subdivision (1) of this section, the incorporation 


act shall define the boundaries of the proposed municipality; shall 
provide that the incorporation is not subject to referendum; shall set 
a proposed effective date for the incorporation of the municipality and 
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the dissolution of the sanitary district; shall establish the form 
government for the proposed municipality and the composition of 1 
governing board, and provide for transitional arrangements for tl 
sanitary district to the municipality, and may include any other mz 
ter appropriate to a municipal charter. If this subdivision is follow 
instead of subdivision (1), then the municipality shall be incorporat 
and the sanitary district simultaneously dissolved at 12 noon on fl 
date set for incorporation in the incorporation act, and the provisio. 
of paragraphs a. through g. of subdivision (5) of this section shs 
] 


a ; 

(2) The Se hor A shall be conducted by the board of elections of t] 
county in which the proposed municipality is located. If the propos 
municipality is located in more than one county, the board of ele 
tions of. the county which has the greatest number of residents of t] 
proposed municipality shall conduct the referendum. The board 
election shall conduct the referendum in accordance with this secti 
and the provisions of the incorporation act. 

(3) The form of the ballot for a referendum under this section shall | 
substantially as follows: 

“L] FOR incorporation of the Town (City) of .......... and t] 
simultaneous dissolution of the.......... Sanitary Distric 
with transfer of the District’s assets and liabilities to the Toy 
(City), and assumption of the District’s indebtedness by the Tov 


(City). 
L] AGAINST incorporation of the Town (City) of......... -, and tl 
simultaneous dissolution of the.......... Sanitary Distri 


with transfer of the District’s assets and liabilities, to the Toy 
Sead and assumption of the District’s indebtedness by the Tov 
ity).” 

(4) If a majority of those voting in the referendum vote in favor of ince 
porating the proposed municipality and dissolving the sanitary di 
trict, the board of elections shall notify the Department and the Loc 
Government Commission of the date on which the municipality w 
be incorporated and the sanitary district dissolved and shall sta 
that all assets and liabilities of the sanitary district will be tran 
ferred to the municipality and that the municipality will assume #] 
district’s indebtedness. 

(5) If a majority of those voting in the referendum vote in favor of incc 
porating the proposed municipality and dissolving the sanitary di 
trict, the municipality shall be incorporated and the sanitary distri 
shall be simultaneously dissolved at 12 noon on the date set for ince 
poration in the incorporation act. At that time: 

a. The sanitary district shall cease to exist as a body politic a1 
corporate; 

b. All property, real, personal and mixed, belonging to the sanita’ 
district vests in and is the property of the municipality; 

c. All judgments, liens, rights and courses of action in favor of tl 
sanitary district vest in favor of the municipality; 

d. All rentals, taxes, assessments and other funds, charges or fe 
owed to the sanitary district are owed to and may be collected | 
the municipality; 

e. Any action, suit, or proceeding pending against, or instituted } 
the sanitary district shall not be abated by its dissolution, bi 
shall be continued and completed in the same manner as if diss 
lution had not occurred. The municipality shall be a party 
these actions, suits and proceedings in the place of the sanital 
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| district and shall pay any judgment rendered against the sani- 

| tary district in any of these actions or proceedings. No new pro- 

| cess need be served in any of the actions, suits or proceedings; 

f. All obligations of the sanitary district, including outstanding in- 

, debtedness, are assumed by the municipality, and all the obliga- 

| tions and outstanding indebtedness are constituted obligations 

; and indebtedness of the municipality. The full faith and credit of 

| the municipality is deemed to be pledged for the payment of the 

| principal of and interest on all general obligation bonds and bond 

anticipation notes of the sanitary district, and all the taxable 

property within the municipality shall remain subject to taxa- 
tion for these payments; and 

| g. All rules of the sanitary district shall continue in effect until re- 

pealed or amended by the governing body of the municipality. 

(6) The transition between the sanitary district and the municipality 

shall be provided for in the incorporation act of the municipality. 

(1971, c. 737, 1973, c. 476, s. 128; 1983, c. 891, s. 2; 1985, c. 375.) 


Effect of Amendments. — The 1985 
nendment, effective June 11, 1985, added 
tbdivision (1a). 


| 130A-82. Dissolution of sanitary districts; referendum. 


(a) A county board of commissioners in counties having a population in 
xcess of 275,000 may dissolve a sanitary district by holding a referendum on 
1e questions of dissolution and assumption by the county of any outstanding 
idebtedness of the district. The county board of commissioners may dissolve 
sanitary district which has no outstanding indebtedness when the members 
‘the district shall vote in favor of dissolution. 

(b) Before the dissolution of any district shall be approved, a plan for con- 
hued operation and provision of all services and functions being performed 
‘rendered by the district shall be adopted and approved by the board of 
‘unty commissioners. 

(c) No plan shall be adopted unless at the time of its adoption any water 
‘stem or sanitary sewer system being operated by the district is in compli- 
ace with all local, State and federal rules and regulations, and if the system 
to be serviced by a municipality, the municipality shall first approve the 
an. 

(d) When all actions relating to dissolution of the sanitary district have 
en completed, the chairperson of the county board of commissioners shall 
»tify the Department. (1973, c. 476, s. 128; c. 951; 1983, c. 891, s. 2.) 


-130A-83. Merger of two contiguous sanitary districts. 


Two contiguous sanitary districts may merge in the following manner: 

(1) The sanitary district board of each sanitary district must first adopt a 
common proposed plan of merger. The plan shall contain the name of 
the new or successor sanitary district, designate the members of the 
merging boards who shall serve as the interim sanitary district board 

| for the new or successor district until the next election required by 
| G.S. 130A-50(b) and 163-279, and any other matters necessary to 
| complete the merger. 

_ (2) The merger may become effective only if approved by the voters of the 
| two sanitary districts. In order to call an election, both boards shall 
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adopt a resolution calling upon the board of county commissioners i 

the county or counties in which the districts are located to call for a 

election on a date named by the sanitary district boards after consu) 

tation with the appropriate boards of election. The board or boards ¢ 
commissioners shall hold an election on the proposed merger of th 
sanitary districts. pokes 

(3) The county board or boards of commissioners shall request the apprc 
priate board of elections to hold and conduct the elections. All voter 
of the two sanitary districts shall be eligible to vote. 

(4) Notice of the elections shall be given as required in G.S. 163-33(8 
The board of elections may use the method of registration set out i 
G.S. 163-288.2. 

(5) If an election is called as provided in subsection (2), the board o 
boards of elections shall provide ballots for the election in substar 
tially the following form: 

“[] FOR the merger of the.....:...... Sanitary District and the.. 
aE: Sanitary District into a single district to be known as the. 
EAS. Sanitary District, in which all the property, asset; 
liabilities, obligations, and indebtedness of the two districts be 
come the property, assets, liabilities, obligations, and indebted 
ness ofthe........ Sanitary District. 

[] AGAINST the merger of the........ Sanitary District and the. 
Mis Ol te Sanitary District into a single district to be known as the 
PA BE Sanitary District, in which all the property, assets 
liabilities, obligations, and indebtedness of the two districts be 
come the property, assets, liabilities, obligations, and indebted 
ness of the........ Sanitary District.” 

(6) If a majority of all the votes cast in each sanitary district vote in favo 
of the merger, the two sanitary districts shall be merged on Jul 
following the election. Should the majority of the votes cast in eithe 
sanitary district be against the proposition, the sanitary district 
shall not be merged. If a majority of the votes cast in either sanitar 
district are against the merger, any resolution or election on simila 
propositions of merger may not occur until one year from the date c 
the last election. ! 

(7) Upon the merger of two sanitary districts pursuant to this section an! 
the creation of a new district, the merger becomes effective at 12 noo! 
on the following July 1. At that time: 

a. The two sanitary districts shall cease to exist as bodies politic an 
fat ibiatee and the new sanitary district exists as a body politi 
and corporate. 

b. All property, real, personal and mixed, belonging to the sanitar 
districts vests in and is the property of the new sanitary district 

c. All judgments, liens, rights of liens and causes of action in favor 6 
either sanitary district vest in the new sanitary district. 

d. All rentals, taxes, assessments and other funds, charges or fee 
owed to either of the sanitary districts are owed to and may b 
collected by the new sanitary district. 

e. Any action, suit, or proceeding pending against, or having bee! 
instituted by, either of the sanitary districts shall not be abate 
by its dissolution, but shall be continued and completed in th 
Same manner as if dissolution had not occurred. The new sani 
tary district shall be a party to all these actions, suits and pro 
ceedings in the place of the dissolved sanitary district and shal 
pay any judgment rendered against either of the sanitary dis 
tricts in any of these actions or proceedings. No new process nee! 
be served in any of the actions, suits or proceedings. 
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f. All obligations of either of the sanitary districts, including any 
outstanding indebtedness, are assumed by the new sanitary dis- 
trict and all the obligations and outstanding indebtedness are 

_ constituted obligations and indebtedness of the new sanitary dis- 
trict. The full faith and credit of the new sanitary district is 
deemed to be pledged for the punctual payment of the principal 
of and interest on all general obligation bonds and bond anticipa- 
tion notes of either of the sanitary districts, and all the taxable 
property within the new sanitary district shall remain subject to 
taxation for these payments. 

g. All rules of either of the sanitary districts shall continue in effect 
until repealed or amended by the governing body of the new 
sanitary district. 


(8) Upon the merger of two sanitary districts pursuant to this section 


when one district is to be dissolved and the other district is to be a 
successor covering the territory of both, the merger becomes effective 
at 12 noon on the following July 1. At that time: 

a. One sanitary district shall cease to exist as a body politic and 
corporate, and the successor sanitary district continues to exist 
as a body politic and corporate. 

b. All property, real, personal and mixed, belonging to the sanitary 
districts vests in, and is the property of the successor sanitary 
district. 

All judgments, liens, rights of liens and causes of action in favor of 
either sanitary district vest in the successor sanitary district. 

. All rentals, taxes, assessments and other funds, charges or fees 
owed either of the sanitary districts are owed to and may be 
collected by the successor sanitary district. 

. Any action, suit, or proceeding pending against, or instituted by 
either of the sanitary districts shall not be abated by its dissolu- 
tion, but shall be continued and completed in the same manner 
as if dissolution had not occurred. The successor sanitary district 
shall be a party to all these actions, suits and proceedings in the 
place of the dissolved sanitary district and shall pay any judg- 
ment rendered against the sanitary district in any of these ac- 
tions or proceedings. No new process need be served in any of the 
actions, suits or proceedings. 

All obligations of either of the sanitary districts, including any 
outstanding indebtedness, are assumed by the successor sanitary 
district and all the obligations and outstanding indebtedness are 
constituted obligations and indebtedness of the successor sani- 
tary district. The full faith and credit of the successor sanitary 
district is deemed to be pledged for the punctual payment of the 
principal of and interest on all general obligation bonds and bond 
anticipation notes of either of the sanitary districts, and all the 
taxable property within the successor sanitary district shall be 
and remain subject to taxation for these payments. 

g. All rules of either of the sanitary districts shall continue in effect 
until repealed or amended by the governing body of the successor 
sanitary district. (1981, c. 951; 1983, c. 891, s. 2.) 
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§ 130A-84. Withdrawal of water. 


A sanitary district is empowered to engage in litigation or to join with othe 
parties in litigation opposing the withdrawal of water from a river or othe 
water supply. (1983, c. 891, s. 2.) 


§§ 130A-85 to 130A-87: Reserved for future codification purposes. 


ARTICLE 3. 
State Laboratory of Public Health. 


§ 130A-88. Laboratory established. 


(a) A State Laboratory of Public Health is established within the Depar 
ment. The Department is authorized to make examinations, and provide cor 
sultation and technical assistance as the public health may require. 

(b) The Commission shall adopt rules necessary for the operation of th 
State Laboratory of Public Health. (1905, c. 415; Rev., s. 3057; 1907, cc. 721 
884; 1911, c. 62, s. 36; C.S., s. 7056; 1957, c. 13857, s. 1; 1973, c. 476, s. 128 
1979, c. 788, s. 3; 1983, c. 891, s. 2.) 


§ 130A-89: Reserved for future codification purposes. 


ARTICLE 4. 
Vital Statistics. 


§ 130A-90. Vital statistics program. 


The Department shall maintain a Vital Statistics Program which sha 
operate the only system of vital records registration throughout this Stat 
(1983, c. 891, s. 2.) 


§ 130A-91. State Registrar. 


The Secretary shall appoint a State Registrar of Vital Statistics. The Stat 
Registrar of Vital Statistics shall exercise all the authority conferred by thi 
Article. (1913, c. 109, s. 2; C.S., s. 7088; 1955, c. 951, s. 5; 1957, c. 1357, sm 
1969, c. 1031, s. 1; 1973, c. 476, s. 128; 1977, c. 163, s. 1; 1983, c. 891, s. 2 


§ 130A-92. Duties of the State Registrar. 


(a) The State Registrar shall secure and maintain all vital records require 
under this Article and shall do all things necessary to carry out its provision: 
The State Registrar shall: 

(1) Examine vital records received from local registrars to determine 
these records are complete and satisfactory, and require the provisio 
of information necessary to make the records complete and satisfat 


tory; 

(2) Permanently preserve the vital records in a systematic manner i 
adequate fireproof space which shall be provided in a State buildin 
by the Department of Administration, and maintain a comprehensiv 
and continuous index of all vital records; 
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(3) Prepare and supply all forms used in carrying out the provisions of 
this Article which shall be the only forms used to file vital records in 
Ka this State; 
ba (4) Appoint local registrars as required by G.S. 130A-95 and exercise 
| supervisory authority over local registrars, deputy local registrars 
and sub-registrars; 

(5) Enforce the provisions of this Article, investigate cases of irregularity 
or violations and report violations to law-enforcement officials for 
prosecution under G.S. 130A-26; 

(6) Conduct studies and research and recommend to the General Assem- 
| bly any additional legislation necessary to carry out the purposes of 
| this Article; and 
_ (7) Adopt rules necessary to carry out the provisions of this Article. 

_(b) The State Registrar may retain payments made in excess of the fees 
stablished by this Article if the overpayment is in the amount of three dol- 
ws ($3.00) or less and the payor does not request a refund of the overpay- 
nent. The State Registrar is not required to notify the payor of any overpay- 
ient of three dollars ($3.00) or less. (1913, c. 109, s. 1; C.S., s. 7086; 1957, c. 
357, s. 1; 1969, c. 1031, s. 1; 1971, c. 444, s. 3; 1973, c. 476, s. 128; 1983, c. 
91, s. 2; 1985, c. 366.) 

} 
Effect of Amendments. — The 1985 
nendment, effective June 10, 1985, added 
ibsection (b). 


} 130A-93. Access to vital records; copies. 


(a) Only the State Registrar shall have access to original vital records. 

| (b) The State Registrar shall provide copies or abstracts of vital records, 

xcept those described in subsections (d), (e), (f) and (g), to any person upon 

2quest. 

_(c) The State Registrar shall provide certified copies of vital records, except 

jose described in subsections (d), (e), (f), and (g), only to the following: 

(1) A person requesting a copy of the person’s own vital records or that of 
the person’s spouse, child, parent, brother or sister; 

_(2) A person seeking information for a legal determination of personal or 
property rights; or 

(3) An authorized agent, attorney or legal representative of a person 
| described above. 

(d) Copies, certified copies or abstracts of birth certificates of adopted per- 
ons shall be provided in accordance with G.S. 48-29. 

(e) Copies or abstracts of the health and medical information contained on 
irth certificates shall be provided only to a person requesting a copy of the 
ealth and medical information contained on the person’s own birth certifi- 
ate, a person authorized by that person, or a person who will use the informa- 
ion for research purposes. The State Registrar shall adopt rules providing for 
he use of this information for research purposes. 

(f) Copies, certified copies or abstracts of new birth certificates issued to 
ersons in the federal witness protection program shall be provided only to a 
erson requesting a copy of the person’s own birth certificate and that person’s 
upervising federal marshall. 

(g) No copies, certified copies or abstracts of vital records shall be provided 
9 a person purporting to request copies, certified copies or abstracts of that 
erson’s own vital records upon determination that the person whose vital 
ecords are being requested is deceased. 


| 


: 
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(h) A certified copy issued under the provisions of this section shall hay 
the same evidentiary value as the original and shall be prima facie evidernc 
of the facts stated in the document. The State Registrar may appoint agen) 
who shall have the authority to issue certified copies under a facsimile sign; 
ture of the State Registrar. These copies shall have the same evidentiary 
value as those issued by the State Registrar. | 
(i) The State Registrar shall be entitled to a fee not to exceed five dolla) 
($5.00) for issuing any copy of a vital record or for conducting a search of th 
files for the records when no copy is made. An account of all fees received sha 
be kept and the fees turned over to the State Treasurer for use by the Depar 
ment for public health purposes. 

(j) No person shall prepare or issue any certificate which purports to be a 
official certified copy of a vital record except as authorized in this Article ¢ 
the rules. (1983, c. 891, s. 2; 1985, c. 325, s. 1.) | 


Effect of Amendments. — The 1985 _ tuted “five dollars ($5.00)” for “three dolla 
amendment, effective October 1, 1985, substi- ($3.00)” in the first sentence of subsection ( 


§ 130A-94. Local registrar. 


The local health director shall serve, ex officio, as the local registrar of eac 
county within the jurisdiction of the local health department. (1983, c. 891, 
2.) | 


§ 130A-95. Control of local registrar. 


The State Registrar shall direct, control and supervise the activities of loce 
registrars. (1913, c. 109, s. 4; 1915, c. 20; C. S., ss. 7089, 7090; 1955, c. 951, : 
6; 1957, c. 1357, s. 1; 1969, c. 1031, s. 1; 1988, c. 891, s. 2; 1985, c. 462, s. 14) 


Effect of Amendments. — The 1985 “and may remove a local registrar for cause”: 
amendment, effective June 24, 1985, deleted the end of the section. 


§ 130A-96. Appointment of deputy and sub-registrars. 


(a) Each local registrar shall immediately upon appointment, appoint — 
deputy whose duty shall be to assist the local registrar and to act as loca 
registrar in case of absence, illness, disability or removal of the local registrar 
The deputy shall be designated in writing and be subject to all rules an’ 
statutes governing local registrars. The local registrar shall direct, contre 
and supervise the activities of the deputy registrar and may remove a deput 
registrar for cause. 

(b) The local registrar may, when necessary and with the approval of th 
State Registrar, appoint one or more persons to act as sub-registrars. Sub 
registrars shall be authorized to receive certificates and issue burial-transi 
permits in and for designated portions of the county. Each sub-registrar shal 
enter the date the certificate was received and shall forward all certificates t’ 
the local registrar within three days. 

(c) The State Registrar shall direct, control and supervise sub-registrar| 
and may remove a sub-registrar for cause. (1913, c. 109, s. 4; C. S., s. 7091 
1955, c. 951, s. 8; 1957, c. 1357, s. 1; 1969, c. 1031, s. 1; 1983, c. 891, s. 2. 


—- 
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| 130A-97. Duties of local registrars. 
, The local registrar shall: 


_ (1) Administer and enforce provisions of this Article and the rules, and 
immediately report any violation to the State Registrar; 
(2) Furnish certificate forms and instructions supplied by the State Reg- 
| istrar to persons who require them; 
_ (3) Examine each certificate when submitted to determine if it has been 
completed in accordance with the provisions of this Article and the 
rules. If a certificate is incomplete or unsatisfactory, the responsible 
person shall be notified and required to furnish the necessary infor- 
q mation. All birth and death certificates shall be typed or written 
\ legibly in permanent black or blue-black ink; 
_ (4) Enter the date on which a certificate is received and sign as local 
| registrar; 
| (5) Transmit to the register of deeds of the county a copy of each certifi- 
| cate registered within seven days of receipt of a birth or death certifi- 
cate. The copy transmitted shall include the race of the father and 
| mother if that information is contained on the State copy of the certif- 
| icate of live birth. Copies transmitted may be on blanks furnished by 
the State Registrar or may be photocopies made in a manner ap- 
| proved by the register of deeds. The local registrar may also keep a 
| copy of each certificate for no more than two years; 
- (6) On the fifth day of each month or more often, if requested, send to the 
State Registrar all original certificates registered during the preced- 
| ing month; and 
_ (7) Maintain records, make reports and perform other duties required by 
| the State Registrar. (1913, c. 109, s. 18; 1915, c. 85, s. 2; c. 164, s. 2; C. 
| S., s. 7109; Ex. Sess. 1920, c. 58, s. 1; 1931, c. 79; 1933, c. 9, s. 1; 1943, 
c.673; 1949, c. 133; 1955, c. 951, ss. 20, 21; 1957, c. 1857, 5) lk; 1963). 
| 492, ss. 4, 8; 1969, c. 1031, s. 1; 1971, c. 444, s. 8; 1979, c. 95, s. 9; 
1981, c. 554; 1983, c. 891, s. 2.) 


130A-98. Pay of local registrars. 


_A local health department shall provide sufficient staff, funds and other 
*esources necessary for the proper administration of the local vital records 
egistration program. (1913, c. 109, s. 19; Ex. Sess. 19138, c. 15, s. 1; 1915, c. 85, 
vo; 1919, c. 210, s. 1; C. S., s 7110; Ex. Sess. 1920, c. 58, s. 2; 1949, c. 306; 
#7, Cc. 1357, s. 1; 1969, c. 1031, s. 1; 1983, c. 891, s, 2.) 


— 


| 
i 


; 130A-99. Register of deeds to preserve copies of birth 
| and death records. 


_ The register of deeds of each county shall file and preserve the copies of 
»irth and death certificates furnished by the local registrar under the provi- 
sions of G.S. 130A-97, and shall make and keep a proper index of the certifi- 
sates. These certificates shall be open to inspection and examination. Copies 
wr abstracts of these certificates shall be provided to any person upon request. 
Certified copies of these certificates shall be provided only to those persons 
Tescribed in G.S. 130A-93(c). (1957, c. 13857, s. 1; 1969, c. 80, s. 3; c. 1031, s. 1; 
1983, c. 891, s. 2.) 
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: | 
§ 130A-100. Register of deeds may perform notarial act 


(a) The register of deeds is authorized to take acknowledgments, adminis. 
ter oaths and affirmations and to perform all other notarial acts necessary for 
the registration or issuance of certificates relating to births, deaths or mar 
riages. The register of deeds shall be entitled to a fee as prescribed i in G.S 
161-10. 

(b) All acknowledgments taken, affirmations or oaths administered 0; 
other notarial acts performed by the register of deeds relating to the registra 
tion of certificates of births, deaths or marriages prior to June 16, 1959, are 
validated. (1945, c. 100; 1957, c. 1857, s. 1; 1959, c. 986; 1969,;en80, s. 93% 
L034 Ss. 141983805891), se2:) 


§ 130A-101. Birth registration. 2 


(a) A certificate of birth for each live birth, regardless of the gestatian 
period, which occurs in this State shall be filed with the local registrar of Fs 
county in which the birth occurs within five days after the birth and shall be 
registered by the registrar if it has been completed and filed in accordanct: 
with this Article and the rules. 

(b) When a birth occurs in a hospital or other medical facility, the person ir 
charge of the facility shall obtain the personal data, prepare the certificate 
secure the signatures required by the certificate and file it with the loca’ 
registrar. The physician or other person in attendance shall provide the medi| 
cal information required by the certificate and shall certify the facts of birtk’ 
within five days after the birth. If the physician or other person in attendance 
does not certify the facts of birth within the five-day period, the person ir 
charge of the facility may complete and sign the certificate. 

(c) When a birth occurs outside a hospital or other medical facility, the! 
certificate shall be prepared and filed by one of the following in the indicate 
order of priority: 

(1) The physician in attendance at or immediately after the birth, or ir 
the absence of such a person; 

(2) Any other person in attendance at or immediately after the birth, 01 
in the absence of such a person; 

(3) The father, the mother or, in the absence or inability of the father anc 
the mother, the person in charge of the premises where the birth 
occurred. 

(d) When a birth occurs on a moving conveyance and the child is rf | 
moved from the conveyance in this State, the birth shall be registered in the 
county where the child is first removed from the conveyance, and that place 
shall be considered the place of birth. 

(e) If the mother was married at the time of either conception or birth, o1 
between conception and birth, the name of the husband shall be entered or 
the certificate as the father of the child, unless paternity has been otherwise 
determined by a court of competent jurisdiction, in which case the name of the 
father as determined by the court shall be entered. The surname of the chilc 
shall be the same as that of the husband, except that upon agreement of the 
husband and mother, or upon agreement of the mother and father if paterniq] 
has been otherwise determined, any surname may be chosen. 

(f) If the mother was unmarried at all times from date of concantiaa 
through date of birth, the name of the father shall not be entered on the 
certificate without written consent, under oath, of both the father and the 
mother. The surname of the child shall be determined by the mother, except i 
the father’s name is entered on the certificate, the mother and father s al 
agree upon the child’s surname. If there is no agreement, the child’s surname 
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shall be the same as that of the mother. (1913, c. 109, s. 13; 1915, c. 85, s. 1; C. 
LSE c. 1357, s. 1; 1969, c. 1031, s. 1; 1979, c. 95, s. 4; c. 417; 1983, 
'c. fads 


= 


ca oe CASE NOTES 
| 


As to the unconstitutionality of former choice on the birth certificates of their chil- 
/§ 130-50(e) insofar as it precluded parents dren, see O’Brien v. Tilson, 523 F. Supp. 494 
from recording the surnames of their (E.D.N.C. 1981). 


OPINIONS OF ATTORNEY GENERAL 
! Compliance with former § 130-50(f) was pendent Children. — See opinion of Attorney 
not sufficient, standing alone, to establish General to Dr. Sarah T. Morrow, Secretary, 
paternity of an illegitimate child for the pur- Dep’t of Human Resources, 50 N.C.A.G. 5 
| pose of qualifying for Aid to Families with De- (1980). 


§ 130A-102. Contents of birth certificate. 


t 


_ The certificate of birth shall contain those items recommended by the fed- 
eral agency responsible for national vital statistics, except as amended or 
‘changed by the State Registrar. Medical information contained in a birth 
certificate shall not be a public records open to inspection. (1913, c. 109, s. 14; 
mee.,.S. 7102; 1949, c. 161,.s. 2; 1955, c. 951, s. 15; 1957, c. 1357, s. 1; 1969, c. 
m031,s. 1; 1979, c. 95, s. 7; 1983, c. 891, s. 2.) 


8 130A-103. Registration of birth certificates more than 
| five days and less than one year after birth. 


—<— 


Any birth may be registered more than five days and less than one year 
‘after birth in the same manner as births are registered under this Article 
‘within five days of birth. The registration shall have the effect as if the 
registration had occurred within five days of birth. The registration however, 
‘shall not relieve any person of criminal liability for the failure to register the 
birth within five days of birth as required by G.S. 130A-101. (1941, c. 126; 
1957, c. 1357, s. 1; 1969, c. 1031, s. 1; 1979, c. 95, s. 5; 1983, c. 891, s. 2.) 


-§ 130A-104. Registration of birth one year or more after 
birth. 


(a) When the birth of a person born in this State has not been registered 
within one year after birth, a delayed certificate may be filed with the register 
of deeds in the county in which the birth occurred. An applicant for a delayed 
, certificate must submit the minimum documentation prescribed by the State 
Registrar. 
. (b) A certificate of birth registered one year or more after the date of the 
‘birth shall be marked “delayed” and show the date of the delayed registration. 
/ A summary statement of evidence submitted in support of the delayed regis- 
tration shall be endorsed on the certificate. The register of deeds shall forward 
‘the original and a duplicate to the State Registrar for final approval. If the 
| certificate complies with the rules and has not been previously registered, the 
State Registrar shall file the original and return the duplicate to the register 
_ of deeds for recording. sie 
(c) When an applicant does not submit the minimum documentation re- 
| quired or when the State Registrar finds reason to question the validity or 


} 


389 


| 


§ 130A-105 1985 CUMULATIVE SUPPLEMENT | § 130A-107 


adequacy of the certificate or documentary evidence, the State Registrar shall 
not register the delayed certificate and shall advise the applicant of the rea-| 
sons for this action. If the deficiencies are not corrected, the applicant shall be’ 
advised of the right to an administrative hearing and of the availability of a 
judicial determination under G.S. 130A-106. | 

(d) Delayed certificates shall have the same evidentiary value as those: 
registered within five days. (1941, c. 126; 1957, c. 1357, s. 1; 1969, c. 80, s. 8; c. 
1031, s. 1; 1973, c. 476, s. 128; 1979, c. 95, s. 6; 1983, c. 891, s. 2.) 


§ 130A-105. Validation of irregular registration of birth 
certificates. 


The registration and filing with the State Registrar prior to April 1, 1941, of 
the birth certificate of a person whose birth was not registered within five 
days of birth is validated. All copies of birth certificates filed prior to April 9, 
1941, properly certified by the State Registrar, shall have the same eviden-: 
tiary value as those registered within five days. (1941, c. 126; 1957, c. 1357, s.: 
1; 1969, c. 1031, s. 1; 1973, c. 476, s. 128; 1983, c. 891, s. 2.) 


§ 130A-106. Establishing fact of birth by persons without 
certificates. | 


(a) A person born in this State not having a recorded certificate of birth, 
may file a verified petition with the clerk of the superior court in the county of | 
the petitioner’s legal residence or place of birth, setting forth the date, place of 
birth and parentage, and petitioning the clerk to hear evidence, and to find 
and adjudge the date, place and parentage of the birth of the petitioner. Upon. 
the filing of a petition, the clerk shall set a hearing date, and shall conduct the 
proceeding in the same manner as other special proceedings. At the time set) 
for the hearing, the petitioner shall present evidence to establish the facts of 
birth. If the evidence offered satisfies the court, the court shall enter judgment 
establishing the date, place of birth and parentage of the petitioner, and 
record it in the record of special proceedings. The clerk shall certify the judg- 
ment to the State Registrar who shall keep a record of the judgment. A copy 
shall be certified to the register of deeds of the county in which the petitioner 
was born. : 

(b) The clerk may charge a fee not to exceed two dollars ($2.00) for services| 
provided under this section. 

(c) The record of birth established under this section, when recorded, shall 
have the same evidentiary value as other records covered by this Article. 
(1941, c. 122; 1957, c. 1357, s. 1; 1969, c. 1031, s. 1; 1973, c. 476, s. 128; 1983, c. 
891, s. 2.) 


§ 130A-107. Establishing facts relating to a birth of un- 
known parentage; certificate of identification. | 


(a) A person of unknown parentage whose place and date of birth are un-. 
known may file a verified petition with the clerk of the superior court in the’ 
county where the petitioner was abandoned. The petition shall set forth the 
facts concerning abandonment, the name, date and place of birth of petitioner 
and the names of any persons acting in loco parentis to the petitioner. | 

(b) The clerk shall find facts and, if there is insufficient evidence to estab-_ 
lish the place of birth, it shall be conclusively presumed that the person was | 
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| 


born in the county of abandonment. The clerk shall enter and record judgment 
in the record of special proceedings. The clerk shall certify the judgment to the 
State Registrar who shall keep a record of the judgment. A copy shall be 
certified to the register of deeds of the county of abandonment. 

(©) A certificate of identification for a person of unknown parentage shall be 
filed by the clerk with the local registrar of vital statistics of the district in 
which the person was found. 

_ (d) The clerk may charge a fee not to exceed two dollars ($2.00) for services 
provided under this section. (1959, c. 492; 1969, c. 1031, s. 1; 1973, c. 476, s. 
(128; 1983, c. 891, s. 2.) 


§ 130A-108. Certificate of identification for child of foreign 
birth. 


In the case of an adopted child born in a foreign country and having legal 
settlement in this State, the State Registrar shall, upon the presentation of a 
certified copy of the original birth certificate from the country of birth and a 
‘copy of the final order of adoption signed by the clerk of court or other appro- 
priate official, prepare a certificate of identification for the child. The certifi- 
cate shall contain the same information required by G.S. 48-29(a) for children 
adopted in this State, except that the country of birth shall be specified in lieu 
of the state of birth. (1949, c. 160, s. 2; 1955, c. 951, s. 16; 1957, c. 1357, s. 1; 
wo9,c. 1031, s. 1; 1983, c. 891, s. 2.) 


§ 1380A-109. Birth certificate as evidence. 


Certified copies of birth certificates shall be accepted by public school au- 
‘thorities in this State as prima facie evidence of the age of children 
‘registering for school attendance, and no other proof shall be required. In 
‘addition, certified copies of birth certificates shall be required by all factory 
‘inspectors and employers of youthful labor, as prima facie proof of age, and no 
other proof shall be required. However, when it is not possible to secure a 
certified copy of a birth certificate, school authorities, factory inspectors and 
employers may accept as secondary proof of age any competent evidence by 
which the age of persons is usually established. (1913, c. 109, s. 17; C.S., s. 
7107; 1957, c. 1857, s. 1; 1969, c. 1031, s. 1; 1983, c. 891, s. 2.) 


-§ 1380A-110. Registration of marriage certificates. 


(a) On or before the fifteenth day of the month, the register of deeds shall 
transmit to the State Registrar a record of each marriage ceremony performed 
in the county during the preceding calendar month. The State Registrar shall 
' prescribe a form containing the information required by G.S. 50-16 and addi- 
tional information to conform with the requirements of the federal agency 
responsible for national vital statistics. The form shall be the official form ofa 
marriage license, certificate of marriage and application for marriage license. 
 (b) Each form signed and issued by the register of deeds, assistant register 
of deeds or deputy register of deeds shall constitute an original or a duplicate 
original. Upon request, the State Registrar shall furnish a true copy of the 

marriage registration. The copy shall have the same evidentiary value as the 
- original. 
(e) The register of deeds shall provide copies or abstracts of marriage certif- 
_icates to any person upon request. Certified copies of these certificates shall be 
provided only to those persons described in G.S. 130A-93(c). 
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(d) Marriage certificates maintained by the local register of deeds shall be 
open to inspection and examination. (1961, c. 862; 1969, c. 1031, s. 1; 1973, c 
476, s.128;.1977, c..1110,s. 3; 1983, c. 891, s. 2; 1985c) 325, s: 29) | 


Editor’s Note. — The reference in subsec- 
tion (a) of this section to § 50-16 was probably 
intended to be a reference to § 51-16. 

Effect of Amendments. — The 1985 


amendment, effective October 1, 1985, deletec 
the last sentence of subsection (b), which reac 
“A fee not to exceed three dollars ($3.00) may 
be charged for this service.” | 


§ 130A-111. Registration of divorces and annulments. 


For each divorce and annulment of marriage granted by a court of compe- 
tent jurisdiction in this State, a report shall be prepared and filed by the clerk 
of court with the State Registrar. On or before the fifteenth day of each month, 
the clerk shall forward to the State Registrar the report of each divorce and 
annulment granted during the preceding calendar month. (1957, c. 983; 1969, 
c. 1031, s. 1; 1973, c. 476, s. 128; 1977, c. 1110, s. 2; 1983, c. 891, s. 2; 1985, c. 


325, s. 3.) 


Effect of Amendments. — The 1985 
amendment, effective July 1, 1985, deleted the 
former second, third and fourth sentences of 
this section, which read “The information nec- 
essary to prepare the report shall be furnished 


sentatives. The report shall contain as a mini- 
mum those items specified on the standard cer- 
tificate of divorce and annulment as prepared 
by the federal agency responsible for national 


vital statistics. The State Registrar may re- 


to the clerk by the parties or their legal repre- quire additional information.” 


§ 130A-112. Notification of death. 


A funeral director or person acting as such who first assumes custody of a 
dead body or fetus of 20 completed weeks gestation or more shall submit a 
notification of death to the local registrar in the county where death occurred, 
within 24 hours of taking custody of the body or fetus. The notification of 
death shall identify the attending physician responsible for medical certifica- 
tion, except that for deaths under the jurisdiction of the medical examiner, the 
notification shall identify the medical examiner and certify that the medical 
examiner has released the body to a funeral director or person acting as such. 
for final disposition. (1913, c. 109, s. 5; 1915, c. 164, s. 1; C. S., s. 7092; 1955, c. 
951, s. 9; 1957, c. 1357, s. 1; 1969, c. 1031, s. 1; 1973, c. 873, s. 1; 1983, c. 891, s. 
2.) | 


§ 130A-113. Permits for burial-transit, authorization for 
cremation and disinterment-reinterment. 


(a) The funeral director or person acting as such who first assumes custody 
of a dead body or fetus which is under the jurisdiction of the medical examiner 
shall obtain a burial-transit permit signed by the medical examiner prior to 
final disposition or removal from the State and within five days after death. 

(b) A dead body shall not be cremated or buried at sea unless the provisions. 
of G.S. 180A-388 are met. 

(c) A permit for disinterment-reinterment shall be required prior to disin- 
terment of a dead body or fetus except as otherwise authorized by law or rule. 
The permit shall be issued by the local registrar to a funeral director, em- 
balmer or other person acting as such upon proper application. 

(d) No dead body or fetus shall be brought into this State unless accompa- 
nied by a burial-transit or disposal permit issued under the law of the state in 
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which death or disinterment occurred. The permit shall be final authority for 
final disposition of the body or fetus in this State. 

_ (e) The local registrar shall issue a burial-transit permit for the removal of 
a dead body or fetus from this State if the requirements of G.S. 130A-112 are 
met and that the death is not under the jurisdiction of the medical examiner. 
4973, c. 873, s. 2; 1977, c. 163, s. 2; 1983, c. 891, s. 2.) 

I, 


§ 130A-114. Fetal death registration. 


_ (a) Each spontaneous fetal death occurring in the State of 20 completed 
weeks gestation or more, as calculated from the first day of the last normal 
menstrual period until the day of delivery, shall be reported within five days 
after delivery to the local registrar of the county in which the delivery oc- 
curred. The report shall be made on a form prescribed and furnished by the 
State Registrar. 

_ (b) When fetal death occurs in a hospital or other medical facility, the 
person in charge of the facility shall obtain the cause of fetal death and other 
‘required medical information over the signature of the attending physician, 
cand shall prepare and file the report with the local registrar. 

_ (c) When a fetal death occurs outside of a hospital or other medical facility, 
‘the physician in attendance at or immediately after the delivery shall prepare 
and file the report. When a fetal death is attended by a person authorized to 
‘attend childbirth, the supervising physician shall prepare and file the report. 
‘Fetal deaths attended by lay midwives and all other persons shall be treated 
as deaths without medical attendance as provided for in G.S. 130A-115 and 
the medical examiner shall prepare and file the report. (1913, c. 109, s. 6; C.S., 
ig. 7093; 1933, c. 9, s. 2; 1951, c. 1091, s. 1; 1955, c. 951, s. 10; 1957, c. 1357, s. 1; 
1969, CeLOB iets wkeaLO73N CB, 8. 35.1979; c95,.s) led O83 ee 891 ve) 22) 


§ 130A-115. Death registration. 
(a) A death certificate for each death which occurs in this State shall be 


‘filed with the local registrar of the county in which the death occurred within 
five days after the death. If the place of death is unknown, a death certificate 
‘shall be filed within five days in the county where the dead body is found. If 
the death occurs in a moving conveyance, a death certificate shall be filed in 
the county in which the dead body was first removed from the conveyance. 
(b) The funeral director or person acting as such who first assumes custody 
of a dead body shall file the death certificate with the local registrar. The 
personal data shall be obtained from the next of kin or the best qualified 
person or source available. The funeral director or person acting as such is 
responsible for obtaining the medical certification of the cause of death, stat- 
_ing facts relative to the date and place of burial, and filing the death certifi- 
cate with the local registrar within five days of the death. 

 (c) The medical certification shall be completed and signed by the physician 
in charge of the patient’s care for the illness or condition which resulted in 
death, except when the death falls within the circumstances described in G.S. 
 130A-383. In the absence of the physician or with the physician’s approval, 
the certificate may be completed and signed by an associate physician, the 
chief medical officer of the hospital or facility in which the death occurred or a 
physician who performed an autopsy upon the decedent under the following 
‘ circumstances: the individual has access to the medical history of the de- 
ceased; the individual has viewed the deceased at or after death; and the 
- death is due to natural causes. The physician shall state the cause of death on 
' the certificate in definite and precise terms. A certificate containing any in- 
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definite terms or denoting only symptoms of disease or conditions resulting 
from disease as defined by the State Registrar, shall be returned to the person 
making the medical certification for correction and more definite statement. 

(d) The physician or medical examiner making the medical certification as 
to the cause of death shall complete the medical certification no more than 
three days after death. The physician or medical examiner may, in appropri- 
ate cases, designate the cause of death as unknown pending an autopsy or 
upon some other reasonable cause for delay, but shall send the supplementary 
information to the local registrar as soon as.it is obtained. 

(e) In the case of death or fetal death without medical attendance, it shall 
be the duty of the funeral director or person acting as such and any other 
person having knowledge of the death to notify the local medical examiner of 
the death. The body shall not be disposed of or removed without the permis- 
sion of the medical examiner. If there is no county medical examiner, the 
Chief Medical Examiner shall be notified. (1913, c. 109, ss. 7, 9; C.S., ss. 7094, 
7096; 1949, c. 161, s. 1; 1955, c. 951, ss. 11, 12; 1957, c. 1357, s. 1; 1963, c. 492, 
ss. 1, 2, 4; 1969, c. 1031, s. 1; 1973, c. 476, s. 128; c. 873, s. 5: 1979;'c. 95; ss) 2 
3; 1981, c. 187, s. 1; 1983, c. 891, s. 2.) 


: 


§ 130A-116. Contents of death certificate. 


The certificate of death shall contain those items prescribed and specified on 
the standard certificate of death as prepared by the federal agency responsible 
for national vital statistics. The State Registrar may require additional infor- | 
mation. (1913, c. 109, s. 7; C.S., s. 7094; 1949, c. 161, s. 1; 1955, c. 951, s. 119) 
1957, c. 1357, s. 1; 1963, c. 492, ss. 1, 4; 1969, c. 1031, s. 1; 1983, c. 891, s. 2.) 


§ 130A-117. Persons required to keep records and provide | 
information. | 


(a) All persons in charge of hospitals or other institutions, public or private, — 
to which persons resort for confinement or treatment of diseases or to which 
persons are committed by process of law, shall make a record of personal data | 
concerning each person admitted or confined to the institution. The record | 
shall include information required for the certificates of birth and death and | 
the reports of spontaneous fetal death required by this Article. The record | 
shall be made at the time of admission fe information provided by the 
Person being admitted or confined. When this information cannot be obtained | 

rom this person, it shall be obtained from relatives or other knowledgeable | 
persons. 

(b) When a dead body or dead fetus of 20 weeks gestation or more is re- 
leased or disposed of by an institution, the person in charge of the institution — 
shall keep a record showing the name of the decedent, date of death, name and 
address of the person to whom the body or fetus is released and the date of 
removal from the institution. If final disposition is made by the institution, © 
the date, place, and manner of disposition shall also be recorded. | 

(c) A funeral director, embalmer, or other person who removes from the 
place of death, transports or makes final disposition of a dead body or fetus, | 
shall keep a record which shall identify the body, and information pertaining | 
to the receipt, removal, delivery, burial, or cremation of the body, as may be 
required by the State Registrar. In addition, that person shall file a certificate | 
or other report required by this Article or the rules of the Commission. | 

(d) Records maintained under this section shall be retained for a period of 
not less than three years and shall be made available for inspection by the | 
State Registrar upon request. (1913, c. 109, s. 16; C.S., s. 7104; 1957, c. 1857)) | 
si L969 pcr1081)s.1; 1979, c. 95, s. 8; 1983, c. 891, s. 2.) 
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§ 130A-118. Amendment of birth and death certificates. 


(a) After acceptance for registration by the State Registrar, no record made 
J in accordance with this Article shall be altered or changed, except by a re- 
quest for amendment. The State Registrar may adopt rules governing the 
i) form of these requests and the type and amount of proof required. 

| (b) A new certificate of birth shall be made by the State Registrar when: 

(1) Proof is submitted to the State Registrar that the previously unwed 
parents of a person have intermarried subsequent to the birth of the 
person; 

(2) Notification is received by the State Registrar from the clerk of a 
court of competent jurisdiction of a judgment, order or decree disclos- 
ing different or additional information relating to the parentage of a 
person; 

(3) Satisfactory proof is submitted to the State Registrar that there has 
been entered in a court of competent jurisdiction a judgment, order or 
decree disclosing different or additional information relating to the 
parentage of a person; or 

(4) A written request from an individual is received by the State Regis- 
trar to change the sex on that individual’s birth record because of sex 
reassignment surgery, if the request is accompanied by a notarized 
statement from the physician who performed the sex reassignment 
surgery or from a physician licensed to practice medicine who has 
examined the individual and can certify that the person has under- 
gone sex reassignment surgery. 

(c) A new birth certificate issued under subsection (b) may reflect a change 


| in surname when: 


(1) A child is legitimated by subsequent marriage and the parents agree 
and request that the child’s surname be changed; or 
(2) A child is legitimated under G.S. 49-10 and the parents agree and 
request that the child’s surname be changed, or the court orders a 
change in surname after determination that the change is in the best 
interests of the child. 
(d) For the amendment of a certificate of birth or death after its acceptance 
for filing, or for the making of a new certificate of birth under this Article, the 
State Registrar shall be entitled to a fee not to exceed seven dollars and fifty 


) cents ($7.50) to be paid by the applicant. 


(e) When a new certificate of birth is made, the State Registrar shall substi- 


F tute the new certificate for the certificate of birth then on file, and shall 


_ forward a copy of the new certificate to the register of deeds of the county of 
birth. The copy of the certificate of birth on file with the register of deeds, if 
any, shall be forwarded to the State Registrar within five days. The State 
Registrar shall place under seal the original certificate of birth, the copy 
forwarded by the register of deeds and all papers relating to the original 
certificate of birth. The seal shall not be broken except by an order of a court 
of competent jurisdiction. Thereafter, when a certified copy of the certificate of 
birth of the person is issued, it shall be a copy of the new certificate of birth, 
except when an order of a court of competent jurisdiction shall require the 
issuance of a copy of the original certificate of birth. (1997, c. 1357 sh ALOGS; 
ce. 1031, s. 1; 1975, c. 556; 1977, c. 1110, s. 4; 1983, c. 891, s. 2.) 
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§ 130A-119. Clerk of Court to furnish State Registrar with 
facts as to paternity of illegitimate children ju- 
dicially determined. 4 


Upon the entry of a judgment determining the paternity of an illegitimate 
child, the clerk of court of the county in which the judgment is entered shall 
notify the State Registrar in writing of the name of the person against whom 
the judgment has been entered, together with the other facts disclosed by the 
record as may assist in identifying the record of the birth of the child as it 
appears in the office of the State Registrar. If the judgment is modified or 
vacated, that fact shall be reported by the clerk to the State Registrar in the 
same manner. Upon receipt of the notification, the State Registrar shall] 
record the information upon the birth certificate of the illegitimate child, 
(1941, c. 297, s. 1; 1955, c. 951, s. 19; 1957, c. 1357, s. 1; 1969, c. 1031, s. Er 
1971, c. 444, s. 5; 1983, c. 891, s. 2.) ) 


§ 130A-120. Certification of birth dates furnished to vet- 
erans’ organizations. 
Upon application by any veterans’ organization in this State in connection 
with junior or youth baseball, the State Registrar shall furnish certification of | 
dates of birth without the payment of the fees prescribed in this Article. (1931, | 


c. 318; 1939, c. 353; 1945, c. 996; 1955, c. 951, s. 24; 1957, c. 1357, s. 1; 1969, ¢, 
1031, s. 1; 1973, c. 476, s. 128; 1983, c. 891, s. 2.) 


§§ 130A-121 to 130A-123: Reserved for future codification purposes. 


ARTICLE 5. 
Maternal and Child Health. 


Part 1. In General. 


§ 130A-124. Department to establish maternal and child 
health program. 


(a) The Department shall establish and administer a maternal and child 
health program for the delivery of preventive, diagnostic, therapeutic and 
habilitative health services to women of childbearing years, children and | 
other persons who require these services. The program may include, but shall | 
not be limited to, providing professional education and consultation, commu- — 
nity coordination and direct care and counseling. | 


(b) The Commission shall adopt rules necessary to implement the program. | 
(1983, c. 891, s. 2.) 


§§ 130A-125 to 130A-126: Reserved for future codification purposes. 
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| Part 2. Perinatal Health Care. 
3 
-} 130A-127. Department to establish program. 


_, (a) The Department shall establish and administer a perinatal health care 

_ program. The program may include, but shall not be limited to: 

' (1) Prenatal health care services including health education and identifi- 

7 cation of high-risk pregnancies; 

_ (2) Prenatal, delivery and newborn health care services provided at hos- 

pitals participating at graduated levels of complexity; and 

(3) Regionalized perinatal health care services including a plan for effec- 
tive communication, consultation, referral and transportation links 
among hospitals, health departments, physicians, schools and other 
relevant community resources for mothers and infants at high risk 
for mortality and morbidity. 

~ (b) The Commission shall adopt rules necessary to implement the program. 

(@973, c. 1240, s. 1; 1983, c. 891, s. 2.) | 


) 


§ 130A-128. Statewide advisory council. 


_. The Secretary shall appoint a Perinatal Health Care Program Advisory 
Council composed of 10 members with representation as follows: obstetrics, 

pediatrics, public health, nursing, social services, hospital administration, 
consumers and other members. Members shall serve terms of three years 
except that members may be appointed for terms of less than three years to 
achieve a staggered term structure. The Council shall advise the Secretary in 
the planning, organization, administration and evaluation of the program. 
The Council shall annually elect a chairperson from among its members and 
shall meet at least quarterly and upon the request of the Secretary. (1973, c. 
1240, s. 1; 1983, c. 891, s. 2.) 


| 
. 


i } 
, Bl 


§§ 130A-129 to 130A-132: Reserved for future codification purposes. 


ARTICLE 6. 


Communicable Diseases. 
Part 1. In General. 


§ 130A-133. Definitions. 
The following definitions shall apply throughout this Article: 


(1) “Communicable disease” means an illness due to an infectious agent 
or its toxic products which is transmitted directly or indirectly to a 
person from an infected person or animal through the agency of an 
intermediate animal, host or vector, or through the inanimate envi- 
ronment. 

(2) “Isolation authority” means the authority to separate for the period of 
communicability, infected persons or animals in places and under 
conditions as will prevent the direct or indirect conveyance of the 
infectious agent from infected persons to other persons who are sus- 


ceptible or who may spread the agent to others. 


397 


| 


§ 130A-134 1985 CUMULATIVE SUPPLEMENT § 130A-13; 


(3) “Outbreak” means an occurrence of a case or cases of a disease in i 
locale in excess of the usual number of cases of the disease. | 

(4) “Quarantine authority” means the authority to limit the freedom 0 
movement of persons or animals which have been exposed to or ary 
reasonably suspected of having been exposed to communicable dis 
ease for a period of time as may be necessary to prevent the spread 0 
that disease. The term also means the authority to limit the freedon 
of movement of persons who have not received immunization; 
against a communicable disease listed in G.S. 130A-152 when thy 
local health director determines that such immunizations are re. 
quired to control an outbreak of that disease. (1979, c. 192, s. 1; 1983 
c. 891, 8s. 2.) 


§ 130A-134. Reportable diseases. 


The Commission shall establish by rule a list of communicable diseases tc 
be reported. (1983, c. 891, s. 2.) 


§ 130A-135. Physician to report. 


A physician licensed to practice medicine who has reason to suspect that a 
person about whom the physician has been consulted professionally has a 
disease declared by the Commission to be reported, shall within 24 hours 
report the name and address of the person to the local health director of the 
county or district in which the person is living at the time of consultation. If 
the person is a minor, the physician shall also notify the local health director 
of the name and address of the parent or guardian of the minor. (1893, c. 214, 
s. 11; Rev., s. 3448; 1917, c. 263, s. 7; C.S., s. 7151; 1921, c. 223,'s. 1; 1957, ¢ 
1357, s. 1; 1973, c. 476, s. 128; 1983, c. 891, s. 2.) | 


§ 130A-136. School principals and day-care operators to 
report. | 


A principal of a school and an operator of a day-care facility, as defined in. 
G.S. 110-86(3), shall notify the local health director of the county or district in 
which the school or facility is located of the name and address of any person 
within the school or day-care facility whom the principal, the operator or the: 
staff has reason to suspect of having a disease declared by the Commission to. 
be reported. (1979, c. 192, s. 2; 1983, c. 891, s. 2.) 


§ 130A-137. Medical facilities may report. 


A medical facility, in which there is a patient reasonably suspected of hav- 
ing a disease declared by the Commission to be reported, may report the name 
and address of the patient to the local health director of the county or district 
in which the patient is living. (1983, c. SOLFsyz)) ! 


§ 130A-138. Local health directors to report to the Depart- 
ment. | 


A local health director shall report to the Department all cases of diseases" 
reported to the local health director Beate to this Article within 24 hours - 
of the receipt of the report. (1917, c. 263, s. 9; C.S., s. 7153; 1921, c. 223, s. 33 | 
1957, c. 1357, s. 1; 1973, c. 476, s. 128; 1979, c. 192, s. 3; 1983, c. 891, s. 2.) 
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| 130A-139. Person in charge of laboratories to report pos- 
| itive tuberculosis tests. 


'; (a) The person in charge of a bacteriological or pathological laboratory pro- 
‘iding diagnostic service in this State shall report to the Department within 
leven days after diagnosis, the full name and other required information 
" elating to the person whose sputa, gastric content or other specimens submit- 
ed for examination are smear positive for acid-fast bacilli or culture positive 
or mycobacterium tuberculosis. The report shall include the name and ad- 
iress of the physician or any person or agency referring the positive specimen 
or clinical diagnosis. | 

_(b) The information contained in the reports required by subsection (a) 
hall be provided by the Department to local health departments for public 


aealth purposes. (1981, c. 81, s. 1; 1983, c. 891, s. 2.) 


3 130A-140. Physicians and others to report venereal dis- 
ease cases and positive laboratory tests. 


(a) The following persons shall report cases of venereal disease and positive 
laboratory tests for venereal disease to the local health director and they shall 
' s00perate with the Department and local health departments in preventing 
| the spread of venereal disease: | 

(1) Any physician responsible for diagnosis or treatment or other person 
responsible for treatment of a patient with venereal disease. 
(2) An administrator of a hospital, dispensary or institution in which 
there is a patient or inmate with a venereal disease; and 
(3) he director of a laboratory performing a positive test for venereal 
isease. 
(b) The local health director shall report to the Department all cases and 
positive laboratory tests for venereal disease reported pursuant to subsection 
(a) within 24 hours of the receipt of the report. (1919, c. 206, s. 2; C.S., s. 7192; 


1957, c. 1357, s. 1; 1961, c. 753; 1973, c. 476, s. 128; 1983, c. 891, s. 2.) 


i 


i = 


| 


— 


— 


§ 130A-141. Form and content of reports. 


_ The Commission is authorized to adopt rules prescribing the form and con- 
‘tent of reports required by this Article, and establishing the manner of mak- 
‘ing the reports. (1983, c. 891, s. pA 


— 


—— 


— 


: § 130A-142. Immunity of persons who report. 


A person who makes a report pursuant to the provisions of this Article shall 
be immune from any civil or criminal liability that might otherwise be in- 
| curred or imposed. (1983, c. 891, s. 2.) 


p 


—— 


| § 130A-143. Confidentiality of records. 


(a) The reports made to a local health director or the Department Pane ua De 
to the provisions of this Article shall be confidential and shall not be public 
records open to inspection. The Commission shall provide by rule for the use of 
the reports for medical research. The local health director and the Depart- 
ment may release statistical information based upon the reports. 
(b) No employee or officer of any State or local agency shall make an unau- 
thorized release of the information contained in reports made pursuant to the 
provisions of this Article. (1983, c. 891, s. 2.) 


399 


§ 130A-144 1985 CUMULATIVE SUPPLEMENT § 130A-15) 


§ 130A-144. Control measures. i 


(a) A person who has a disease declared by the Commission to be reporter 
and any householder in whose family or home there is a person who has | 
reportable disease, shall comply with instructions given by an attending phy 
sician or, if there is no attending physician, by the local health director, as t 
proper control measures for the disease as established by the rules of th 
Commission. It shall be the duty of the attending physician or local healt, 
director to give the required instructions. © | 

(b) The Commission shall adopt rules regarding proper control measure. 
for the reportable diseases. (1893, c. 214, s. 16; Rev., s. 4459; 1909, c. 793, s. & 
C.S, s. 7158; 1957, c. 1857, s. 1; 1973, c. 476, s. 128; 1983, c. 891, s. 2.) 


§ 130A-145. Local health director has quarantine and iso 
lation authority. 


The local health director is empowered to exercise quarantine authority anc 


isolation authority within the jurisdiction of the local health department 
(1957, c. 1357, s. 1; 1983, c. 891, s. 2.) : 


§ 130A-146. Transportation of bodies of persons who have 
died of reportable diseases. | 


No person shall transport in this State the remains of any person who has 
died of a disease declared by the Commission to be reported until the body has 
been encased in a manner as prescribed by rule by the Commission. Only 
persons who have complied with the rules of the Commission concerning the 
removal of dead bodies shall be issued a burial-transit permit. (1893, c. 214, 5. 
16; Rev., s. 4459; C.S., s. 7161; 1953, c. 675, s. 16; 1957, c. 1857, s. 1; 1973, ¢. 
476, s. 128; 1983, c. 891, s. 2.) | 


§ 130A-147. Rules of the Commission. 


For the protection of the public health, the Commission is authorized to 


adopt rules for the detection, control and prevention of communicable dis- 
eases. (1983, c. 891, s. 2.) 


§§ 130A-148 to 130A-151: Reserved for future codification purposes. 
Part 2. Immunization. 


§ 130A-152. Immunization required. 
(a) Every child present in this State shall be immunized against diphtheria, 


responsible person shall obtain the required immunization for the child as 
soon as possible after the lack of the required immunization is determined. 
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-(b) A child who has been immunized for measles prior to attaining 12 
ionths of age shall be required to obtain a second measles immunization after 
ae child has attained 12 months of age in order to satisfy the requirement of 
“ absection (a). 
) (c) The Commission shall adopt and the Department shall enforce rules 
‘) oncerning the implementation of the immunization program. The rules shall 
“ rovide for: 

| (1) The child’s age at administration of each vaccine; 
__ (2) The number of doses of each vaccine; 
”, (3) Exemptions from the immunization requirements where medical 
Bi practice suggests that immunization would not be in the best health 

interests of a specific category of children; 

(4) The procedures and practices for administering the vaccine; and 
(5) Redistribution of vaccines provided to local health departments. 
_(d) Only vaccine preparations which meet the standards of the United 
States Food and Drug Administration or its successor in licensing vaccines 
ind are approved for use by the Commission may be used. 
) (e) When the Commission requires immunization against a disease not 
isted in paragraph (a) of this section, or requires an additional dose of a 
vaccine, the Commission is authorized to exempt from the new requirement 
shildren who are or who have been enrolled in school (K-12) on or before the 
) sffective date of the new requirement. (1957, c. 1357, s. 1; 1971, c. 191; 1973, c. 
176, s. 128; c. 632, s. 1; 1975, c. 84; 1977, c. 160; 1979, c. 56, s. 1; 1983, c. 891, s. 
2; 1985, c. 158.) 


| Effect of Amendments. — The 1985 
, amendment, effective May 6, 1985, added sub- 
| 3ection (e). 


§ 130A-153. (Effective until July 1, 1986) Obtaining immu- 
| nization; reporting by local health depart- - 
: ments. 


(a) The required immunization may be obtained from a physician licensed 
to practice medicine or from a local health department. Upon determination 
by the Secretary of Human Resources that imposition of a fee is necessary to 
maintain the immunization program at a local health department, that local 
health department may charge patients able to pay a fee equal to the cost of 
the vaccine when administering required immunizations. The amount col- 
lected shall be transmitted to the Department of Human Resources as reim- 
bursement for the cost of the vaccine. In the absence of the aforementioned 
determination local health departments shall administer the required immu- 
| nizations obtained from the Department of Human Resources at no cost to the 
} patient. A local health department may redistribute these vaccines only in 
! accordance with the rules of the Commission. 

(b) Local health departments shall file monthly immunization reports with 
the Department. The report shall be filed on forms prepared by the Depart- 
‘ment and shall state each patient’s age and the number of doses of each type 
of vaccine administered. (1957, c. 1357, s. 1; 1959, c. 177; 1965, c. 652; 1971, c. 
191; 1973, c. 476, s. 128; 1979, c. 56, s. 1; 1983, c. 891, s. 2; 1985, c. 743, s. 1.) 
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Section Set Out Twice. — The section 
above is effective until July 1, 1986. For this 
section as amended effective July 1, 1986, see 


the following section, also numbered 
§ 1380A-153. 
Effect of Amendments. — The 1985 


amendment by c. 748, s. 1, effective June 1, 
1985, substituted the present second, third, 


1985 CUMULATIVE SUPPLEMENT 


| 
§ 130A-15. 
| 
and fourth sentences of subsection (a) for th; 
former second and third sentences thereo 


which provided for administration by loce 
health departments of required immunization _ 
at no cost to the patients and provision by th 
Department of vaccines for use by local healt’ 


departments. i] 


§ 130A-153. (Effective July 1, 1986) Obtaining immuniza 
tion; reporting by local health departments. 


(a) The required immunization may be obtained from a physician license: 
to practice medicine or from a local health department. Local health depart 
ments shall administer the required immunizations at no cost to the patient 
The Department shall provide the vaccines for use by the local health depart. 
ments. A local health department may redistribute these vaccines only i 
accordance with the rules of the Commission. | 

(b) Local health departments shall file monthly immunization reports with 
the Department. The report shall be filed on forms prepared by the Depart | 
ment and shall state each patient’s age and the number of doses of each typi. 
of vaccine administered. (1957, c. 1857, s. 1; 1959, c. 177; 1965, c. 652; 1971,¢ 


2.) 


Section Set Out Twice. — The section 
above is effective July 1, 1986. For this section 
as in effect until July 1, 1986, see the preced- 
ing section, also numbered § 130A-153. 

Effect of Amendments. — 

The 1985 amendment by c. 743, s. 1, effective 
June 1, 1985, substituted the present second, 
third, and fourth sentences of subsection (a) for 
the former second and third sentences thereof, 


191; 1973, c. 476, s. 128; 1979, c. 56, s. 1; 1983, c. 891, s. 2; 1985, c. 743, ss. 1 


at no cost to the patients and provision by thi 
Department of vaccines for use by local healt}, 
departments. . 

The 1985 amendment by c. 743, s. 2, effective 
June 1, 1986, substituted the present secon 
and third sentences for the former second 
third, and fourth sentences, relating to imposi. 
tion of a fee when necessary to maintain the 
immunization program at a local health de 


which provided for administration by local 


health departments of required immunizations P@rtment and disposition of fees collected. 


§ 130A-154. Certificate of immunization. 


A physician or local health department administering a required vaccine 
shall give a certificate of immunization to the person who presented the child 
for immunization. The certificate shall state the name of the child, the name 
of the child’s parent, guardian, or person responsible for the child obtaining 
the required immunization, the address of the child and the parent, guardian 
or responsible person, the date of birth of the child, the sex of the child, the 
number of doses of the vaccine given, the date the doses were given, the name 
and address of the physician or local health department administering the 
required immunization and other relevant information required by the Com- 
mission. (1957, c. 1357, s. 1; 1959, c. 177; 1965, c. 652; 1971, c. 191; 1979, c. 56, 
s. 1; 1983, c. 891, s. 2.) 
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| 


1304-155. Submission of certificate to day-care facility 
| and school authorities; record maintenance; re- 
| | porting. 


. (a) No child shall attend a school (K-12), whether public, private or reli- 


ous, or a day-care facility as defined in G.S. 110-86(3), unless a certificate of 
amunization indicating that the child has received the immunizations re- 
‘aired by G.S. 180A-152 is presented to the school or facility. The parent, 
uardian, or responsible person must present a certificate of immunization on 
ie child’s first day of attendance to the principal of the school or operator of 
ie facility, as defined in G.S. 110-86(7). If a certificate of immunization is not 
‘resented on the first day, the principal or operator shall present a notice of 
© aficiency to the parent, guardian or responsible person. The parent, guardian 
+ responsible person shall have 30 calendar days from the first day of atten- 
ance to obtain the required immunization for the child. If the administration 
f vaccine in a series of doses given at medically approved intervals requires a 
feriod in excess of 30 calendar days, additional days upon certification by a 
}hysician may be allowed to obtain the required immunization. Upon termi- 
"ation of 30 calendar days or the extended period, the principal or operator 
i hall not permit the child to attend the school or facility unless the required 
mmunization has been obtained. 
‘'!(b) The school or day-care facility shall maintain on file immunization 
ecords for all children attending the school or facility which contain the 
jaformation required for a certificate of immunization as specified in GS. 
'30A-154. These certificates shall be open to inspection by the Department 
“nd the local health department during normal business hours. When a child 
Jransfers to another school or facility, the school or facility which the child 
| reviously attended shall, upon request, send a copy of the child’s immuniza- 
, ion Seal at no charge to the school or facility to which the child has trans- 
erred. 
4, (©) Within 60 calendar days after the commencement of a new school year, 
lhe school shall file an immunization report with the Department. The day- 
are facility shall file an immunization report annually with the Department. 
the report shall be filed on forms prepared by the Department and shall state 
he number of children attending the school or facility, the number of children 
vho had not obtained the required immunization within 30 days of their first 
J ittendance, the number of children who received a medical exemption and the 
i) umber of children who received a religious exemption. 
» (d) Any adult who attends school (K-12), whether public, private or reli- 
Jzious, shall obtain the immunizations required in G.S. 180A-152 and shall 


, 3 


4 resent to the school a certificate in accordance with this section. The physi- 
| sian or local health department administering a required vaccine to the adult 
J hall give a certificate of immunization to the person. The certificate shall 
uJ state the person’s name, address, date of birth and sex; the number of doses of 
he vaccine given; the date the doses were given; the name and addresses of 
she physician or local health department administering the required immuni- 
lration; and other relevant information required by the Commission. (1957, c. 
1857, s. 1; 1959, c. 177; 1965, c. 652; 1971, c. 191; 1973309632) 823.1979) cab6, 


3, 1; 1981, c. 44; 1983, c. 891, s. 2.) 
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§ 130A-155.1. (Effective July 1, 1986) Submission of certif. 
cate to college or universities. | 


(a) No person shall attend a college or university, whether public, oriva 
or religious, excluding educational institutions established under Chapti 
115D of the General Statutes, excluding students attending night class 
only, and excluding students matriculating in off-campus courses at eithe 
public or private institutions, unless a certificate of immunization indicatin 
that the person has received immunizations required by G.S. 130A-152 
presented to the college or university. The person shall present a certificate : 
immunization on or before the first day of matriculation to the registrar of tk 
college or university, provided, however, that if a college or university obtair 
the certificate of immunization from a high school located in North Carolin; 
the requirements of this section are satisfied. If a certificate of immunizatio. 
is not in the possession of the college or university on the first day of matric 
lation, the college or university shall present a notice of deficiency to th 
person. The person shall have 30 calendar days from the first day of atter! 
dance to obtain the required immunization. If the administration of vaccine i 
a series of doses given at medically approved intervals requires a period i 
excess of 30 calendar days, additional days upon certification by a physicia 
may be allowed to obtain the required immunization. Upon termination of 3 
calendar days or the extended period, the college or university shall not pei 
mit the person to attend the school unless the required immunization ha’ 
been obtained. 

(b) The college or university shall maintain on file immunization record 
for all persons attending the school which contain the information require 
for a certificate of immunization as specified in G.S. 130A-154. These certifi 
cates shall be open to inspection by the Department and the local healt] 
department during normal business hours. When a person transfers to an 
other college or university, the college or university which the person previ 
ously attended shall, upon request, send a copy of the person’s immunizatioi 
record at no charge to the college or university to which the person has trans 
ferred. 

(c) Within 60 calendar days after the commencement of a new school oe | 
the college or university shall file an immunization report with the Depart 
ment. The report shall be filed on forms prepared by the Department and shal 
state the number of persons attending the school or facility, the number o 
persons who had not obtained the required immunization within 30 days 0 
their first attendance, the number of persons who received a medical exemp 
tion and the number of persons who received a religious exemption. 

(d) The provisions of this section shall not apply to persons enrolled in ¢ 
college or university on or before July 1, 1986. (1985, c. 692, s. 1.) 


| 


Editor’s Note. — Session Laws 1985, c. 692, 
s. 3 makes this section effective July 1, 1986. 


§ 130A-156. Medical exemption. 


If a physician licensed to practice medicine in this State certifies that ar 
immunization required by G.S. 130A-152 is or may be detrimental to a per: 
son’s health, the person is not required to receive the specified immunizatior 
until the physician certifies that the immunization will not be detrimental tc 
the person’s health. (1957, c. 1357, s. 1; 1959, c. 177; 1965, c. 652; 1971, c. 191; 
1979; c/ 5658741983" cs 891, s52:) 
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'§ 80A-157 PUBLIC HEALTH § 130A-161 


§130A-157. (Effective until July 1, 1986) Religious exemp- 
tion. 


« f the bona fide religious beliefs of an adult or the parent, guardian or 
ip-son in loco parentis of a child are contrary to the immunization require- 
: ynts contained in this Part, the adult or the child shall be exempt from the 
ifyuirements. Upon submission of a written statement of the bona fide reli- 
(pus beliefs and opposition to the immunization requirements, the person 
my attend the school or facility without presenting a certificate of immuniza- 
iin. (1957, c. 1857, s. 1; 1959, c. 177; 1965, c. 652; 1971, c. 191; 1979, c. 56, s. 
91983, c. 891, s. 2.) 


al 

tT faction Set Out Twice. — The section the following section, also numbered 
' pve is effective until July 1, 1986. For this § 130A-157. 

stion as amended effective July 1, 1986, see 


130A-157. (Effective July 1, 1986) Religious exemption. 


If the bona fide religious beliefs of an adult or the parent, guardian or 


jytson in loco parentis of a child are contrary to the immunization require- 
‘iznts contained in this Part, the adult or the child shall be exempt from the 
quirements. Upon submission of a written statement of the bona fide reli- 
‘ous beliefs and opposition to the immunization requirements, the person 
oi attend the college, university, school or facility without presenting a 
irtificate of immunization. (1957, c. 1357, s. 1; 1959, c. 177; 1965, c. 652; 


: Vd, c. 191; 1979, c. 56, s. 1; 1983, c. 891, s. 2; 1985, c. 692, s. 2.) 


i 


Section Set Out Twice. -—— The section Effect of Amendments. — The 1985 
ove is effective July 1, 1986. For this section amendment, effective July 1, 1986, inserted 
iin effect until July 1, 1986, see the preced- “college, university,” in the second sentence. 


| iz section, also numbered § 130A-157. 
if 
I 


3 130A-158 to 1380A-159: Reserved for future codification purposes. 


Ti Part 3. Venereal Disease. 
1 i 

-130A-160. Commission to adopt rules. 
For the protection of the public health, the Commission shall adopt rules for 
| 1e purpose of preventing, controlling, treating and eradicating venereal dis- 
“ase. (1919, c. 206, s. 5; C.S., s. 7195; 1957, c. 1357, s. 1; 1973, c. 476, s. 128; 


983, c. 891, s. 2.) 


-180A-161. Venereal disease definition. 


_ For the purposes of this Part, venereal disease includes syphilis, gonorrhea, 
hancroid, granuloma inguinale, lymphogranuloma venereum and any other 
‘ exually transmitted disease that the Commission determines 1s or may be 
4 ontroliable and for which the Commission requires reporting. (1919, c. 206, s. 
| 5 C.S., s. 7191; 1957, c. 1357, s. 1; 1983, c. 891, s. 2.) 
! 
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§ 130A-162 1985 CUMULATIVE SUPPLEMENT § 130A 
| 

§ 130A-162. Venereal disease examination, treatment a 
investigation. | 


The Secretary or the local health director shall require a person reasona’ 
suspected of being infected with venereal disease to be examined immediate 
The Secretary or the local health director may detain these persons until ' 
results of the examination are known, and isolate any person infected w 
venereal disease when it is necessary to protect the public health. A per: 
infected or reasonably suspected of being infected with venereal disease sh 
report for treatment to a physician licensed to practice medicine or to the lo| 
health department until the disease is cured. The local health departmi, 
shall provide the examination and treatment at no cost to the patient. | 
Secretary or the local health director shall interview all persons infected. 
reasonably suspected of being infected with venereal disease and shall inve; 
gate the sources of infection and the spread of venereal disease. (1919, c. 2) 
s. 3; C.8., 8. 7193; 1925, c. 217, s..1; 1957, c. 1857, s..1; 1973;-en476, a | 
1983, c. 891, s. 2.) 


§ 130A-163. Confidentiality of venereal disease inform 
tion and records. | 


Except as necessary to enforce the provisions of this Part and its ru: 
concerning the control and treatment of venereal disease, all personally ide 
tifiable information or records held by the Department, local health depa 
ments or licensed physicians relating to known or suspected cases of venert 
disease shall be confidential and shall not be public records. However, 
suspected cases of abused juveniles shall be reported in accordance with Ar 


cle 44 of Chapter 7A of the General Statutes and information or records he 
by the Department, local health departments or licensed physicians shall; 
admissible in any judicial proceeding in which a juvenile’s abuse or neglect 
in issue or in any judicial proceeding resulting from a report submitted uné 
Article 44 of Chapter 7A of the General Statutes if the material is disclosed 
camera. (1983, c. 891, s. 2.) 


§ 130A-164: Repealed by Session Laws 1985, c. 168, s. 1, effective May ] 
1985. 


Editor’s Note. — The repealed section was 
derived from Session Laws 1983, c. 891, s. 2. 


§ 130A-165. Pregnant women to have test for syphilis. 


Every pregnant woman shall have a blood sample taken during pregnan 
in order for a serological test for syphilis to be performed. The physici: 
attending a pregnant woman shall ensure that the required blood sample 
taken and submitted to a laboratory for analysis. (1939, c. 313, s..1; 195%, 
1357, s. 1; 1973, c. 476, s. 128; 1983, c. 891, s. 2; 1985,.¢.; L6S.n8ucat | 


Effect of Amendments. — The 1985 ing serological or other tests for syphilis”. 
amendment, effective May 10, 1985, substi- the end of the first sentence and added “to 


tuted “in order for a serological test for syphilis laboratory for analysis” at the end of the s 
to be performed” for “and submitted to a labo- nq sentence. 


ratory certified by the Department for perform- 
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g§130A-166 PUBLIC HEALTH § 130A-174 


130A-166. Birth and fetal death certificates to contain in- 
| formation as to tests. 


WA person required by G.S. 130A-101 and 130A-114 to report a birth or a 
fal death shall state on the birth or fetal death certificate whether the 
pther of the child was given a blood test for syphilis during pregnancy or at 
livery. (1939, c. 313, s. 4; 1957, c. 1857, s. 1; 1983, c. 891, s. 2.) 


i 


# 130A-167 to 130A-170: Reserved for future codification purposes. 


Part 4. Inflammation of Eyes of Newborn. 


ie the purposes of this Part, “inflammation of the eyes of the newborn” 
ohthalmia neonatorum) means any swelling or unusual redness in either or 


ith eyes occurring in a newborn infant within three weeks after birth. (1917, 
| ia’ s.1;C.S., s. 7180; 1957, c. 1857, s. 1; 1983, c. 891, s. 2.) 


{130A-172. Inflammation of eyes of newborn to be re- 
J ported. 


| A person attending or assisting in any way a newborn infant or its mother 
childbirth or within three weeks after birth shall report immediately to the 
ical health director of the county in which the newborn resides the name of 
Jay newborn with inflammation of the eyes. The local health director shall 
lisure that the infant receives appropriate treatment by a physician licensed 

practice medicine. (1917, c. 257, s. 2; C.S., s. 7181; 1957, c. 13857, s. 1; 1983, 
| \891, -) 


| 130A-173. Eyes of all newborn infants to be treated; 
j records. 


A person in attendance at a childbirth shall immediately instill or have 
| istilled in the eyes of the newborn a medication approved by the Commission 
r prevention of infection of the eyes of the newborn. A person in attendance 
;a childbirth or an administrator of the institution in which a birth occurs 
all prepare records concerning treatment or inflammation of the eyes of the 
awborn as the Department shall direct. (1917, c. 257, s. 3; C:5.'s.77 182" 1957, 
1357, s. 1; 1973, c. 476, s. 128; 1981, c. 614, s. 12; 1983, c. 891, s. ris) 


| 130A-174. Duties of the Commission and local health di- 
He. rectors for treatment of the eyes of the new- 
born. 


|’ The Commission shall adopt rules for the treatment of the eyes of the new- 
orn. A local health director shall investigate reported cases of inflammation 
| ll contacts necessary to trace the source of the infection and other suspected 
lases. A local health director shall report all confirmed cases of inflammation 
/f eyes of the newborn and the results of investigations as directed by the 
Nepartment and shall enforce the rules of the Commission. (1917, c. 257, s. 5; 
s. s. 7184; 1957, c. 1357, s. 1; 1973, c. 476, s. 128; 1981, c. 614, s. 13). 98sec: 
os. 2.) 
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§ 130A-175 1985 CUMULATIVE SUPPLEMENT § 130A-1} 


§§ 130A-175 to 130A-176: Reserved for future codification purposes, 


Part 5. Tuberculosis. 


§ 130A-177. Department to establish program. | 
(a) The Department shall establish and administer a program for the dete. 
tion and prevention of tuberculosis and the treatment of persons with tuberc. 
losis. The program may include: 
(1) Contracts with medical facilities to provide for the care and treatme; 
of tuberculosis patients who meet the eligibility requirements esta. 

lished by the Commission; 

(2) Contracts with medical facilities for the purpose of renovating faci 
ties to meet airflow requirements necessary for the treatment of t: 
berculosis patients; 

(3) Contracts with local health departments for the purpose of improvil 
the treatment and care of tuberculosis patients, suspects and co 
tacts; 

(4) Provision of anti-tuberculosis drugs, skin test antigens and oth 
pharmaceutical agents to local health departments; and 

(5) Provision of clinician, nursing and radiologic technology consultatic 
services to local health departments, hospitals and physicians for t} 
purpose of improving the detection and prevention of tuberculos 
and the treatment of persons with tuberculosis. 

(6) Operation of medical facilities for the diagnosis and treatment of t: 
berculosis. 

(b) The Commission shall adopt rules necessary to implement the prograr 
(1983, c. 891, s. 2.) 


§ 130A-178. Examination, treatment and investigation. 


(a) A local health director shall require a person reasonably suspected | 
being infected with tuberculosis to be examined immediately. The local healt 
director may detain the person until the results of the examination ai 
known, and isolate any person who is reasonably suspected of being infecte 
with tuberculosis in a communicable stage when it is necessary to protect tl 
public health. Persons with tuberculosis shall report for treatment to a phys 
cian licensed to practice medicine or to the local health department and sha 
continue treatment until the disease is cured. The local health director sha 
also instruct the person concerning the precautions necessary to protect othe 
persons from becoming infected, assist the person in obtaining the require 
treatment and monitor progress. The local health department shall provic 
the examination and treatment at no cost to the patient. 

(b) A local health director shall interview persons infected or reasonabl 
suspected of being infected with tuberculosis in order to identify other persor 
likely to be infected. 

(c) A person found to have tuberculosis shall follow the instructions of th 
local health director, shall obtain the required treatment and shall minimiz 
the risk of infecting others with tuberculosis. (1943, c. 357; 1945, c. 583; 195: 
c. 448; 1957, c. 1357, s. 1; 1973, c. 476, s. 128; 1983, c. 891, s. 2.) 
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§130A-179 PUBLIC HEALTH § 130A-185 


130A-179. Authority of local health directors to examine 
medical records. 


(a) Physicians and persons in charge of medical facilities shall, upon re- 
est, permit a local health director to examine, review and obtain a copy of 
sdical records in their possession or under their control which pertain to the 
ignosis or treatment of a person infected or reasonably suspected of being 
4vected with tuberculosis. 

}(b) A physician or a person in charge of a medical facility who permits 
amination, review or copying of medical records pursuant to subsection (a) 
§:all be immune from any civil or criminal liability that otherwise might be 

curred or imposed. 

(c) The information provided to a local health director pursuant to subsec- 
itn (a) shall be confidential and shall not be public records open to inspection. 
(983, c. 891, s. 2.) 


| ( 130A-180 to 130A-183: Reserved for future codification purposes. 


| Part 6. Rabies. 


| {130A-184. Definitions. 


'The following definitions shall apply throughout this Part: 

_ (1) “Animal Control Officer” means a city or county employee designated 

as dog warden, animal control officer, animal control official or other 
gee pauoue that may be used whose responsibility includes animal 
control. 

2) “Cat” means a domestic feline. 

(3) “Certified rabies vaccinator” means a person appointed and certified 
to administer rabies vaccine to animals in accordance with this Part. 

(4) “Dog” means a domestic canine. 

|. (5) “Rabies vaccine” means an animal rabies vaccine licensed by the 

{' United States Department of Agriculture and approved for use in this 

+! State by the Commission. 

'/ (6) “State Public Health Veterinarian” means a person appointed by the 

1 Secretary to direct the State public health veterinary program. 

| (7) “Vaccination” means the administration of rabies vaccine by a li- 

censed veterinarian or by a certified rabies vaccinator. (1935, c. 122, 

t s. 1; 1949, c. 645, s. 1; 1953, c. 876, s. 1; 1957, c. 1357, s. 3; 1973, c. 

476, s. 128; 1983, c. 891, s. 2.) 


-180A-185. Vaccination of all dogs and cats. 


'/(a) The owner of every dog and cat over four months of age shall have the 
himal vaccinated against rabies. The time or times of vaccination shall be 
litablished by the Commission. Rabies vaccine shall be administered only by 
licensed veterinarian or by a certified rabies vaccinator. 

‘(b) Only animal rabies vaccine licensed by the United States Department of 
griculture and approved by the Commission shall be used on animals in this 
wate. (1935, c. 122, s. 1; 1941, c. 259, s. 2; 1953, c. 876, s. 2; 1973, c. 476, s. 
28; 1983, c. 891, s. 2.) 
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Editor’s Note. — Session Laws 1983, c. 891, ing the vaccination of all cats over four mon| 
s. 17, makes the act effective Jan. 1, 1984, of age is made effective July 1, 1984. 
except that the provision in this section requir- 


§ 1380A-186 1985 CUMULATIVE SUPPLEMENT § 130A- ' 
| 


§ 130A-186. Appointment and certification of certified i 
bies vaccinator. | 


In those counties where licensed veterinarians are not available to parti 
pate in all scheduled county rabies control clinics, the local health direc’ 
shall appoint one or more persons for the purpose of administering rab) 
vaccine to animals in that county. Whether or not licensed veterinarians ¢ 
available, the local health director may appoint one or more persons for t' 
purpose of administering rabies vaccine to animals in their county and the 
persons will make themselves available to participate in the county rab 
control program. The State Public Health Veterinarian shall provide at lei 
four hours of training to those persons appointed by the local health direc; 
to administer rabies vaccine. Upon satisfactory completion of the training, t, 
State Public Health Veterinarian shall certify in writing that the appoint 
has demonstrated a knowledge and procedure acceptable for the administi 
tion of rabies vaccine to animals. A certified rabies vaccinator shall be aut} 
rized to administer rabies vaccine to animals in the county until the appoil 
ment by the local health director has been terminated. (1935, c. 122, gs. 
1941, c. 259, s. 3; 1953, c. 876, s. 3; 1957, c.. 1357, s.'4; 1983; ¢..891) sm 


| 

§ 130A-187. County rabies vaccination clinics. 
| 
The local health director shall organize or assist other county departmer 
to organize quarterly countywide rabies vaccination clinics for the purpose 
vaccinating dogs and cats. Public notice of the time and place of rabies vac 


nation clinics shall be published in a newspaper having general circulati 
within the area. (1983, c. 891, s. 2.) 


§ 130A-188. Fee for vaccination at county rabies vaccin 
tion clinics. 


The county board of commissioners is authorized to establish a fee to. | 
charged at the county rabies vaccination clinics. The fee shall include | 
administrative charge not to exceed four dollars ($4.00) per vaccination, anc 
charge for the actual cost of the vaccine, the vaccination certificate, and t 
rabies vaccination tag. (1935, c. 122, s. 9: 1941, c. 259, s. 7; 1949, c. 645, Ss. 
19537 c 876; s. 9:1959, ¢/:139; 1983 c: 891, S. 2.) 


§ 130A-189. Rabies vaccination certificates. 


A licensed veterinarian or a certified rabies vaccinator who administe 
rabies vaccine to a dog or cat shall complete a three-copy rabies vaccinati 
certificate. The original rabies vaccination certificate shall be given to t 
owner of each dog or cat that receives rabies vaccine. One copy of the rabi 
vaccination certificate shall be retained by the licensed veterinarian or t 
certified rabies vaccinator. The other copy shall be given to the county agen 
responsible for animal control. (1935, c. 122, s. 6; 1941, c. 259, s. 5; 1959, 
352; 1983, c. 891, s. 2.) 
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| 


| (304-190 PUBLIC HEALTH § 130A-193 


§130A-190. Rabies vaccination tags. 


\ licensed veterinarian or a certified rabies vaccinator who administers 

sies vaccine to a dog or cat shall issue a rabies vaccination tag to the owner 
§ihe animal. The rabies vaccination tag shall show the year issued, a vacci- 
jion number, the words “North Carolina” or the initials “N.C.” and the 

rds “rabies vaccine.” Dogs and cats shall wear rabies vaccination tags at all 
fies. However, cats may be exempted from wearing the tags by local ordi- 
‘nace. Rabies vaccination tags, links and rivets may be obtained from the 
partment. The Secretary is authorized to establish by rule a fee for the 
gies tags, links and rivets. The fee shall not exceed the actual cost of the 
fuies tags, links and rivets, plus transportation costs. (1935, c. 122, s. 6; 
Bibl, c. 259, s. 5; 1959, c. 352; 1983, c. 891, s. 2.) 


f 


130A-191: Reserved for future codification purposes. 


8130A-192. Dogs and cats not wearing required rabies 
ie vaccination tags. 


i he Animal Control Officer shall canvass the county to determine if there 
p: any dogs or cats not wearing the required rabies vaccination tag. If a dog 
Ocat is found not wearing the required tag, the Animal Control Officer shall 
t2ck to see if the owner’s identification can be found on the animal. If the 
aimal is wearing an owner identification tag, or if the Animal Control Offi- 
otherwise knows who the owner is, the Animal Control Officer shall notify 
t owner in writing to have the animal vaccinated against rabies and to 
poduce the required rabies vaccination certificate to the Animal Control 
(ficer within three days of the notification. If the animal is not wearing an 
ner identification tag and the Animal Control Officer does not otherwise 
kow who the owner is, the Animal Control Officer may impound the animal. 
le duration of the impoundment of these animals shall be established by the 
anty board of commissioners, but the duration shall not be less than 72 
hurs. During the impoundment period, the Animal Control Officer shall 
uke a reasonable effort to locate the owner of the animal. If the animal is not 
slaimed by its owner during the impoundment period, the animal shall be 
sposed of in one of the following manners: returned to the owner; adopted as 
avet by a new owner; sold to institutions within this State registered by the 
lhited States Department of Agriculture pursuant to the Federal Animal 
Nelfare Act, as amended; or put to death by a procedure approved by the 
nerican Veterinary Medical Association, the Humane Society of the United 
fates or of the American Humane Association. The Animal Control Officer 
sall maintain a record of all animals impounded under this section which 
sall include the date of impoundment, the length of impoundment, the 
rthod of disposal of the animal and the name of the person or institution to 
wom any animal has been released. (1935, c. 122, s. 8; 1983, c. 891, s. a) 
| 
1130A-193. Vaccination and confinement of dogs and cats 
[ brought into this State. 


(a) A dog or cat brought into this State shall immediately be securely con- 
fied and shall be vaccinated against rabies within one week after entry. The 
éimal shall remain confined for two weeks after vaccination. 

(b) The provisions of subsection (a) shall not apply to: 
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(1) A dog or cat brought into this State for exhibition purposes if { 
animal is confined and not permitted to run at large; or 

(2) A dog or cat brought into this State accompanied by a certific, 
issued by a licensed veterinarian showing that the dog or cat is; 
parently free from and has not been exposed to rabies and that tf 
dog or cat has received rabies vaccine within the past year. (1935; 
122)8/11; 1983, c. 891, 8. 2.) | 


§ 130A-194. Quarantine of districts infected with rabies. 


An area may be declared under quarantine against rabies by the lo 
health director when the disease exists to the extent that the lives of pers 
are endangered. When quarantine is declared, each dog and cat in the ai 
shall be confined on the premises of the owner or in a veterinary hospit 
However, dogs or cats on a leash or under the control and in the sight 0 
responsible adult may be permitted to leave the premises of the owner ont 
veterinary hospital. (1935, c. 122, s. 12; 1941, c. 259, s. 9; 1949, c. 645, s 
1958, C7010, 8.0, 1901, C. L001, S: 8: 1983, Cc. 891, S. 25) 


§ 130A-195. Destroying stray dogs and cats in ea 
districts. } 


When quarantine has been declared and dogs and cats continue to 
uncontrolled in the area, any peace officer or Animal Control Officer shl 
have the right, after reasonable effort has been made to apprehend the ai 
mals, to destroy the uncontrolled dogs and cats and properly dispose of th} 
bodies. (1935, c. 122, s. 13; 1953, c. 876, s. 9; 1983, c. 891, s. 2.) 


§ 130A-196. Confinement of all biting dogs and cats; nod 
to local health director; reports by sis el 


When a person has been bitten by a dog or cat, the person or parent, gua 
ian or person standing in loco parentis of the person, and the person gual 
the animal or in control or possession of the animal shall notify the lol 
health director immediately and give the name and address of the per: 
bitten and the owner of the animal. All dogs and cats that bite a person ‘i 
be immediately confined for 10 days in a place designated by the local hea! 
director. After reviewing the circumstances of the particular case, the lo} 
health director may allow the owner to confine the animal on the owne 
property. An owner who fails to confine his animal in accordance with | 
instructions of the local health director shall be guilty of a misdemeanor 2 
shall be punishable by a fine not to exceed five hundred dollars ($500.C 
imprisonment for six months, or both. If the owner or the person who contr} 
or possesses a dog or cat that has bitten a person refuses to confine the anini 
as required by this section, the local health director may order seizure of {i 
animal and its confinement for 10 days at the expense of the owner. A phy} 
cian who attends a person bitten by an animal known to be a potential carr! 
of rabies shall report within 24 hours to the local health director the nar: 
age and sex of that person. (1935, c. 122, s. 17; 1941, c. 259, s. 11; 1953, c. 83 
s. 138; 1957, c. 1357, s. 9; 1977, c. 628; 1983, c. 891, s. 2; 1985, c. 674.) 
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§:130A-197 PUBLIC HEALTH § 130A-204 


| Effect of Amendments. — The 1985 
xendment, effective July 10, 1985, inserted 
2 present third and fourth sentences. 


 130A-197. Infected dogs and cats to be destroyed; protec- 
tion of vaccinated dogs and cats. 


A dog or cat bitten by a proven rabid animal or animal suspected of having 
bies that is not available for laboratory diagnosis shall be destroyed imme- 
ately by its owner, the county Animal Control Officer or a peace officer 
iless the dog or cat has been vaccinated against rabies in accordance with 
Mis Part and the rules of the Commission more than three weeks prior to 
jing bitten, and is given a booster dose of rabies vaccine within three days of 
me bite. (1935, c. 122, s. 14; 19538, c. 876, s. 10; 1983, c. 891, s. 2.) 


Fs 130A-198. Confinement. 


_A person who owns or has possession of an animal which is suspected of 
jving rabies shall immediately notify the local health director or county 
jnimal Control Officer and shall securely confine the animal in a place desig- 
jited by the local health director. Dogs and cats shall be confined for a period 
( 10 days. Other animals may be destroyed at the discretion of the State 
jablic Health Veterinarian. (1935, c. 122, s. 15; c. 344; 1941, c. 259, s. 10; 
53, c. 876, s. 11; 1983, c. 891, s. 2.) 


| 130A-199. Rabid animals to be destroyed; heads to be 
| sent to State Laboratory of Public Health. 


An animal diagnosed as having rabies by a licensed veterinarian shall be 
sstroyed and its head sent to the State Laboratory of Public Health. The 
sads of all dogs and cats that die during the 10-day confinement period 
(quired by G.S. 130A-196, shall be immediately sent to the State Laboratory 
‘Public Health for rabies diagnosis. (1935, c. 122, s. 16; 1953, c. 876, s. 12; 


re: c. 476, s. 128; 1983, c. 891, s. 2.) 


} 130A-200. Confinement or leashing of vicious animals. 


+A local health director may declare an animal to be vicious and a menace to 
Hie public health when the animal has attacked a person causing bodily harm 
Fithout being teased, molested, provoked, beaten, tortured or otherwise 
armed. When an animal has been declared to be vicious and a menace to the 
‘blic health, the local health director shall order the animal to be confined to 
Hs owner’s property. However, the animal may be permitted to leave its 
ymer’s property when accompanied by a responsible adult and restrained on 
fileash. (1935, c. 122, s. 18; 1953, c. 876, s. 14; 1983, c. 891, s. 2.) 


1} 130A-201 to 130A-204: Reserved for future codification purposes. 
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§ 130A-205 1985 CUMULATIVE SUPPLEMENT § 130A-2 
| 

ARTICLE 7. | 


Chronic Disease. | 


Part 1. Cancer. 
| 
§ 130A-205. Administration of program; rules. | 
(a) The Department shall establish and administer a program for the pr 
vention and detection of cancer and the care and treatment of persons wat 
cancer. 
(b) The Commission shall adopt rules necessary to implement the prograr 
(1945, c. 1050, s. 1; 1957, c. 1357, s. 1; 1973, c. 476, s. 128; 1981, c. 345, s, | 
1983, c. 891, s. 2.) 


§ 130A-206. Financial aid for diagnosis and treatment. | 

The Department shall provide financial aid for diagnosis and treatment | 
cancer to indigent citizens of this State having or suspected of having cance 
The Department may make facilities for diagnosis and treatment of cane: 
available to all citizens. Reimbursement shall only be provided for diagnos 
and treatment performed in a medical facility which meets the minimu 
requirements for cancer control established by the Commission. The Commi, 
sion shall adopt rules specifying the terms and conditions by which the p, 
tients may receive financial aid. (1945, c. 1050, s. 2; 1957, c. 1357, s. 1; 1973,, 
476, s. 128; 1981, c. 345, s. 2; 1983, c. 891, s. 2.) 


§ 130A-207. Cancer clinics. 


The Department is authorized to provide financial aid to sponsored canci 
clinics in medical facilities and local health departments. The Commissic 
shall adopt rules to establish minimum standards for the staffing, equiprags 
and operation of the clinics sponsored by the Department. (1945, c. 1050, s. 
1949, c. 1071; 1957, c. 1357, s..1; 1973, c. 476, s. 128; 1981, c. 345, s. 2; 1983, 
891, s. 2.) | 


§ 130A-208. Central cancer registry. 


A central cancer registry is established within the Department. The centr: 
cancer registry shall compile, tabulate and preserve statistical, clinical ar 
other reports and records relating to the incidence, treatment and cure | 
cancer received pursuant to this Part. The central cancer registry shall pr 
vide assistance and consultation for public health work. (1945, c. 1050, s. , 
1957, c. 1357, s. 1; 1973, c. 476, s. 128; 1981, c. 345, s. 2; 1983, c. 891, s. 2 


§ 130A-209. Incidence reporting of cancer. 


A physician shall report to the central cancer registry each diagnosis | 
cancer in any person for whom the physician is professionally consulted. TI 
reports shall be made within 60 days of diagnosis. Diagnostic, demograph 
and other information as prescribed by the rules of the Commission shall t 
included in the report. (1949, c. 499; 1957, c. 1857, s. 1; 1973, c. 476, s. 12: 
1981, c. 345, s. 2; 1983, c. 891, s. 2.) 
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130A-210. Medical facilities may report. 


| pce any ie ae to ae central cancer registry clinical, statis- 
cal and other records relating to the treatment and cure of cancer. (1981, c. 
45, s. 2; 1983, c. 891, s. 2.) sai 


-1380A-211. Immunity of persons who report cancer. 


_A person who makes a report pursuant to G.S. 130A-209 or 130A-210 to the 
sntral cancer registry shall be immune from any civil or criminal liability 
nat might otherwise be incurred or imposed. (1967, c. 859; 1969, c. 5; 1973, c. 
716, s. 128; 1981, c. 345, s. 2; 1983, c. 891, s. 2.) 


/ 


-1380A-212. Confidentiality of records. 


The clinical records or reports of individual patients shall be confidential 
nd shall not be public records open to inspection. The Commission shall 
rovide by rule for the use of the records and reports for medical research. 
1981, c. 345, s. 2; 1983, c. 891, s. 2.) 


| 130A-213. Cancer Committee of the North Carolina Medi- 
cal Society. 


‘In implementing this Part, the Department shall consult with the Cancer 
‘ommittee of the North Carolina Medical Society. The Committee shall con- 
ist of at least one physician from each congressional district. Any proposed 
iles or reports affecting the operation of the cancer control program shail be 
2viewed by the Committee for comment prior to adoption. (1945, c. 1050, s. 9; 
mar, c. 1007, Ss. 1; 1973, c. 476, s. 128; 1981, c. 345, 's..2; 1983, c. 891,'s. 2.) 


130A-214. Duties of Department. 


‘The Department shall study the entire problem of cancer including its 
auses, including environmental factors; prevention; detection; diagnosis and 
seatment. The Department shall provide or assure the availability of cancer 
Jucational resources to health professionals, interested private or public or- 
anizations and the public. (1967, c. 186, s. 2; 1973, c. 476, s. 128; 1981, c. 345, 
iz; 1983, c. 891, s. 2.) 


| 130A-215. Reports. 
|The Secretary shall make a report to the Governor and the General Assem- 
ly specifying the activities of the cancer control program and its budget. The 


port shall be made to the Governor annually and to the General Assembly 
jiennially. (1981, c. 345, s. 2; 1983, c. 891, s. 2.) 


§ 130A-216 to 130A-219: Reserved for future codification purposes. 


| 
| 
. 
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Part 2. Chronic Renal Disease. 


§ 130A-220. Department to establish program. 


(a) The Department shall establish and administer a program for the dete 
tion and prevention of chronic renal disease and the care and treatment ( 
persons with chronic renal disease. The program may include: 

(1) Development of services for the prevention of chronic renal diseas) 

(2) Development and expansion of services for the care and treatment ( 
persons with chronic renal disease, including techniques which wi 
have a lifesaving effect in the care and treatment of those person) 

(3) Provision of financial assistance on the basis of need for diagnosis an 
treatment of persons with chronic renal disease; 

(4) Equipping dialysis and transplantation centers; ‘and 

(5) Development of an education program for physicians, hospitals, locé| 
health departments and the public concerning chronic renal diseas: 

(b) The Commission is authorized to adopt rules necessary to implemer 
the program. (1971, c. 1027, s. 1; 1973, c. 476, s. 128; 1983, c. 891, s, 2 


| 


Part 3. Glaucoma and Diabetes. 


§ 130A-221. Department to establish program. 


(a) The Department shall establish and administer a program for the dete: 
tion and prevention of glaucoma and diabetes and the care and treatment ( 
persons with glaucoma and diabetes. The program may include: 

(1) Education of patients, health care personnel and the public; 

(2) Development and expansion of services to persons with glaucoma an 
diabetes; and 

(3) Provision of supplies, equipment and medication for detection an 
control of glaucoma and diabetes. 

(b) The Commission is authorized to adopt rules necessary to implemer 


the program. (1977, 2nd Sess., c. 1257, s. 1; 1983, c. 891, s. 2.) | 


Part 4. Arthritis. 


§ 130A-222. Department to establish program. 


(a) The Department shall establish and administer a program for the dete 
tion and prevention of arthritis and the care and treatment of persons wit 
arthritis. The purpose of the program shall be: 

(1) To improve professional education for physicians and allied healt 
professionals including nurses, aavercah and occupational therapis' 
and social workers; | 

(2) To conduct programs of public education and information; 

(3) To provide detection and treatment programs and services for the a’ 
iat population of this State; 

(4) To utilize the services available at the State medical schools, existin| 
arthritis rehabilitation centers and existing local arthritis clinics an 
agencies; 

(5) To develop an arthritis outreach clinical system; 

(6) To HexSIe and train personnel at clinical facilities for diagnost 
work-up, laboratory analysis and consultations with primary phys 
cians regarding patient management; and 
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(7) To develop the epidemiologic studies to determine frequency and dis- 
tribution of the disease. 


_b) The Commission is authorized to adopt rules necessary to implement 
2 program. (1979, c. 996, s. 2; 1983, c. 891, s. 2.) 


Part 5. Adult Health. 


1130A-223. Department to establish program. 


a The Department shall establish and administer a program for the pre- 
ation of diseases, disabilities and accidents that contribute significantly to 
prtality and morbidity among adults. The program may also provide for the 
re and treatment of persons with these diseases or disabilities. 

b) The Commission is authorized to adopt rules necessary to implement 
2 program. (1983, c. 891, s. 2.) 


aa aa 


§ 130A-224 to 130A-226: Reserved for future codification purposes. 


ARTICLE 8. 


Sanitation. 
Part 1. General. 


{ 130A-227. Department to establish program. 


For the purpose of promoting a safe and healthful environment and develop- 
z corrective measures required to minimize environmental health hazards, 
Department shall establish a sanitation program. The Department shall 
ploy environmental engineers, sanitarians, soil scientists and other scien- 
ic personnel necessary to carry out the sanitation provisions of this Chapter 
ad the rules of the Commission. (1983, c. 891, s. 2.) 


we 


Part 2. Meat Markets. 


‘ 130A-228. Regulation of places selling meat. 


For the protection of the public health, the Commission shall adopt rules 
@verning the sanitation of markets where meat food products (as defined in 
(S. 106-549.15(14)) or poultry products (as defined in G.S. 106-549.51(26)) 
ge prepared and sold. The rules shall also provide a system of grading the 
rarkets. A market shall satisfy the minimum sanitation requirements pre- 
sibed by the rules in order to operate. The rules shall include, but not be 
ited to, the establishment of sanitation requirements concerning the prep- 
sation and storage of all food at the markets; construction and cleanliness of 
be building, equipment and utensils; water supply; toilet and handwashing 
tilities; sewage collection, treatment and disposal facilities; disposal of 
wste; lighting and ventilation; vermin control; and health of employees. 
Baz, c. 244, s. 1; 1957, c. 1357, s. 1; 1973, c. 476, s. 128; 1981, c. 463, s. 1; 
183, c. 891, s. 2.) 
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§ 130A-229. Application of Part. 


The provisions of this Part shall not apply to markets where meat foo 
products or poultry products are prepared and sold and which are under cor 
tinuous inspection by the North Carolina Department of Agriculture or th 
United States Department of Agriculture. (1937, c. 244, s. 4; 1957, c. 1357, 
1; 1977, c. 706; 1981, c. 463, s. 3; 1983, c. 891, s. 2.) 


Part 3. Sanitation of Scallops, Shellfish and Crustacea. 


§ 130A-230. Commission to adopt rules; enforcement o 
rules. 


For the protection of the public health, the Commission shall adopt rule 
establishing sanitation requirements for the harvesting, processing and har, 
dling of scallops, shellfish and crustacea of in-State origin. The rules of th 
Commission may also regulate scallops, shellfish and crustacea shipped int 
North Carolina. The Department is authorized to enforce the rules and ma 
issue and revoke permits according to the rules. (1965, c. 783, s. 1; 1967, ¢ 
1005, s. 1; 1973, c. 476, s. 128; 1983, c. 891, s. 2.) | 


§ 130A-231. Agreements between Department of Huma 
Resources and Department of Natural Re 
sources and Community Development. 


Nothing in this Part is intended to limit the authority of the Department o 
Natural Resources and Community Development to regulate aspects of thi 
harvesting, processing and handling of scallops, shellfish and crustacea relat 
ing to conservation of the fisheries resources of the State. The Department 0 
Human Resources and the Department of Natural Resources and Communit) 
Development are authorized to enter into agreements respecting the dutie: 
and responsibilities of each agency as to the harvesting, processing and han 
dling of scallops, shellfish and crustacea. (1965, c. 783, s. 1; 1967, c. 1005, s. 1 
1973, c. 476, s. 128; c. 1262, s. 86; 1977, c. 771, s. 4; 1983, c. 891, s. 2.) 


§§ 130A-232 to 130A-234: Reserved for future codification purposes. — 
Part 4. Institutions and Schools. 


§ 130A-235. Regulation of sanitation in institutions. 


For the protection of the public health, the Commission shall adopt rules tc 
establish sanitation requirements for hospitals, psychiatric hospitals, nursing 
homes, domiciliary homes, residential care facilities, educational institutions 
and other facilities where patients, residents or students are provided room 01 
board. This section shall not apply to State institutions and facilities subject 
to inspection under G.S. 130A-5(10). (1945, c. 829, s. 1; 1957, c. 1857, s. 1 
1973, c. 476, s. 128; 1983, c. 891, s. 2.) 
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 130A-236. Regulation of sanitation in schools. 


| !130A-236 PUBLIC HEALTH § 130A-239 
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/ For the protection of the public health, the Commission shall adopt rules to 
: tablish sanitation requirements for public, private and religious schools. 
' 


e rules shall address, but not be limited to, the cleanliness of floors, walls, 
xilings, storage spaces and other areas; adequacy of lighting, ventilation, 
ater supply, toilet and lavatory facilities; sewage collection, treatment and 
_ isposal facilities; and solid waste disposal. The Department shall inspect 
| thools at least annually. The Department shall submit written inspection 
5 sports of public schools to the Department of Public Education and written 
, ispection reports of private and religious schools to the Department of Ad- 
' hinistration. (1973, c. 1239, s. 1; 1983, c. 891, s. 2.) 
‘ , 1380A-237. Inspections, reports, corrective action. 


! | A principal or administrative head of a public, private or religious school 
. hall inspect the facility every month to monitor the level of sanitation and to 
ssure compliance with the sanitation rules. A principal or administrative 
- ead shall immediately take action to correct conditions which do not satisfy 
he sanitation rules. Sample inspection report forms may be obtained from the 
Jepartment upon request. (1973, c. 1239, s. 2; 1983, c. 891, s. 2.) 


Part 5. Migrant Housing. 


| 130A-238. Definitions. 


The following definitions shall apply throughout this Part: 

~ (1) “Crew leader” means the individual who negotiates or manages the 

1! contract for employment of migrants or is recognized by the migrants 

! as the leader. 

‘'~ (2) “Migrant” means an agricultural worker, including a person who 

works in food processing operations, and a worker’s dependents who 

. travel and stay overnight in response to the demand for seasonal 

| agricultural labor. 

(3) “Migrant housing” means one or more buildings or structures, tents, 
trailers or vehicles, together with the appurtenant land, that are 
established, operated or used as living quarters for 13 or more mi- 
grants. (1963, c. 809, s. 1; 1983, c. 891, s. 2.) 


- Legal Periodicals. — For survey of 1984 
' riminal law, see 62 N.C.L. Rev. 1186 (1984). 


3 130A-239. Commission to regulate sanitary conditions of 
T migrant housing. 


| For the protection of the public health, the Commission shall adopt rules 

| concerning the sanitation and safety of migrant housing. The rules shall in- 

' clude, but not be limited to: 

| (1) The issuance of a permit by the Department before migrant housing 
may be occupied or caused to be occupied; 

(2) The establishment of an inspection system for migrant housing. No 
less than one inspection per year during occupancy of the migrant 
housing shall be required; 


| 


= 
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(3) The establishment of requirements for the sanitation and safety o: 
migrant housing including, but not limited to, the site; structures 
water supply; sewage collection, treatment and disposal facilities 
toilet facilities; laundry facilities; handwashing and bathing facili. 
ties; lighting; solid waste disposal facilities; and kitchen and dining 
facilities. The rules shall also provide for insect and rodent control 
provision of first aid; reporting of communicable disease and any} 
other items as are necessary in the interest of public health. (1983, c! 
891, s. 2.) 


§ 130A-240. Permit for migrant housing; posting. 


No person shall cause migrant housing to be occupied unless a valid permit 
has been obtained from the Department and is posted at the site of the mi-_ 
grant housing. (1963, c. 809, s. 1; 1983, c. 891, s. 2.) 


§ 130A-241. Inspection and reports. 


The Department is authorized to enter and inspect any migrant housing 
which is, will be or has been occupied. Every person responsible for the man- 
agement or control of migrant housing shall render all assistance necessary to 
enable the Department to make a full, thorough and complete inspection of 
the housing. The Department shall leave a copy of the inspection report with 
the responsible person. (1983, c. 891, s. 2.) | 


§ 130A-242. Application for permit; issuance; duration; as- 
signability; denial or revocation. 


A written application for a permit for migrant housing shall be made at the 
local health department having jurisdiction over the area in which the pro- 
posed housing is to be located. The permits shall be issued without charge. 
The permits shall be valid for a period of one year, unless revoked for failure 
to comply with this Part or the rules of the Commission. The permits are 
applicable to the migrant housing and thus shall not be transferable from one 
migrant housing to another. In the event the migrant housing is transferred 
to an owner or operator other than the owner or operator who made applica- 
tion for the permit, the permit shall remain in full force and effect, provided 
that the new owner or migrant housing operator notifies the local health’ 
department within 15 days of said change in ownership or migrant housing 
operator. (1963, c. 809, s. 1; 1983, c. 891, s. 2; 1985, c. 462, s. 19.) | 


Effect of Amendments. — The 1985 _ sentence, which read “The permits shall not be. 
amendment, effective June 24, 1985, substi- transferable.” 
tuted the last two sentences for a former last | 


§ 130A-243. Responsibility for sanitary standards and 
maintenance. | 


The person causing migrant housing to be occupied, including the owner, 
operator and crew leader, shall be responsible for complying with the provi-| 
sions of this Part and the rules of the Commission. After the owner has been. 
given reasonable notice of damage done or occurring while the house is occu- 
pied by migrants, the owner shall be responsible for the damage and shall 
have reasonable time to repair the damage. The owner may charge the occu- 
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| pants and the crew leader for repairs which were necessary due to damage 
_caused by the occupants. (1963, c. 809, s. 1; 1983, c. 891, s. 2.) 


§ 130A-244. Duties of occupants of migrant housing. 


_ An occupant of migrant housing shall use the sanitary facilities and main- 
tain them in a sanitary manner. Occupants shall be responsible for damages 
_to the housing caused by them. (1963, c. 809, s. 1; 1983, c. 891, s. 2.) 


§§ 130A-245 to 130A-246: Reserved for future codification purposes. 


| Part 6. Regulation of Food and 
Lodging Facilities. 


-§ 130A-247. Definitions. 


The following definitions shall apply throughout this Part: 

(1) “Permanent house guest” means a person who receives room or board 

: for periods of a week or longer. The term includes visitors of the 

permanent house guest. 

(2) “Private club” means an establishment which maintains selective 
members, is operated by the membership and is not profit oriented. 

(3) “Regular boarder” means a person who receives food for periods of a 
week or longer. 

(4) “Where drink is prepared or served” means a place where drink is put 
together, portioned, set out or handed out in unpackaged portions 
using containers which are reused on the premises rather than sin- 

gle-service containers. 

(5) “Where food is prepared or served” means a place where food is 

cooked, put together, portioned, set out or handed out in unpackaged 
portions for human consumption. (1983, c. 891, s. 2.) 


| § 130A-248. Regulation of restaurants and hotels. 


(a) For the protection of the public health, the Commission shall adopt 
rules governing the sanitation of restaurants, hotels, motels, tourist homes, 
school cafeterias, summer camps, food or drink stands, sandwich manufactur- 
ing operations, mobile food units, pushcarts and other facilities where food or 
‘drink is prepared or served for pay or where lodging is provided for pay. The 
‘rules shall address, but not be limited to, the establishment of sanitation 
requirements for cleanliness of floors, walls, ceilings, storage spaces, utensils 
ana other areas and items; adequacy of lighting, ventilation, water supply, 
‘sewage collection, treatment and disposal facilities, lavatory facilities, food 
protection facilities and waste disposal; the cleaning and bactericidal treat- 
ment of eating and drinking utensils and other food-contact surfaces; methods 
‘of food preparation, transportation, catering, storage and serving; health of 
employees; and animal and vermin control. The rules shall contain a system 
for grading facilities, such as Grade A, Grade B and Grade C. 
| (b) No facility shall commence or continue operation that does not have a 
‘permit issued by the Department. The permit shall be issued to the owner or 
operator of the facility and shall not be transferable. A permit shall be issued 
only when the facility satisfies all of the requirements of the rules. A permit 
shall be revoked for failure of the facility to maintain a minimum grade of C, 
‘and a permit may be revoked for failure to comply with the other provisions of 
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the rules where an imminent health hazard may exist. (1941, c. 309, s. 1; 


| 


1955, c. 1030, s. 1; 1957, c. 1214, s. 1; 1973, c. 476, s. 128; 1983, c. 891, s. 2.) | 


§ 130A-249. Inspections; report and grade card. j 


The Secretary may enter any facility where food or drink is prepared or. 
served for pay or where lodging is provided for pay for the purpose of making © 
inspections. The person responsible for the management or control of a facility | 
shall permit the Secretary to inspect every part of the facility and shall render | 
all aid and assistance necessary for the inspection. The Secretary shall leave a 
copy of the inspection form and a card showing the grade of the facility with ° 
the responsible person. The Secretary shall post the grade card in a conspicu- " 
ous place as determined by the Secretary where it may be readily observed by 
the public upon entering the facility. The grade card shall not be removed by - 
anyone, except by or upon the instruction of the Secretary. (1941, c. 309, s. 2; | 
1955, c. 10380, s. 2; 1973, c. 476, s. 128; 1983, c. 891;8.:23) 


§ 130A-250. Exemptions; rules regulating bed and 


breakfast establishments. 


This Part shall not apply to: (i) facilities which provide food or lodging to 


regular boarders or permanent house guests only; (ii) private clubs; and (iii) 
occasional fund-raising events conducted by the same person no more fre- 
quently than two consecutive days every three months. A food or drink stand 


operated for two weeks or less shall comply with the rules but shall not be 


ee 


subject to grading. A mobile food unit or pushcart shall comply with the rules - 


and shall be operated in conjunction with a permitted restaurant but shall not 


be subject to grading. Z 
This Part shall not apply to private homes offering bed and breakfast ac- | 
commodations to eight or less persons per night until such time as the Health | 


Services Commission adopts rules regulating them in accordance with this 


Part. The Commission is authorized and directed to adopt reasonable rules — 
pursuant hereto to become effective no later than July.1, 1984. (1955, c. 1030, 


s. 4; 1957, c. 1214, s. 3; 1983, c. 884, ss. 1, 2; c. 891, s. 2.) 


Editor’s Note. — Session Laws 1983, c. 884, 
effective January 1, 1984, added the second 
paragraph. Section 1 of the act, effective July 
20, 1983, amended former § 72-46, which sec- 
tion was repealed by Chapter 891, s. 7, effec- 
tive Jan. 1, 1984. Pursuant to s. 2 of Chapter 


884, which authorized the Codifier of Statutes, | 


pursuant to § 164-10(f), to codify s. 1 wherever | 


appropriate in the Public Health Laws, the © 
amendment by s. 1 has been codified in | 


§ 130A-250. 


Part 7. Mass Gatherings. 


§ 130A-251. Legislative intent and purpose. 


The intent and purpose of this Part is to provide for the protection of the | 


public health, safety and welfare of those persons in attendance at mass gath- 
erings and of those persons who reside near or are located in proximity to the 


sites of mass gatherings or are directly affected by them. (1971, c. 712, s. Ly | 


1983, c. 891, s. 2.) 
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{ 
| 


_ For the purposes of this Part, “mass gathering” means a congregation or 
assembly of more than 5,000 people in an open space or open air for a period of 
nore than 24 hours. A mass gathering shall include all congregations and 
assemblies organized or held for any purpose, but shall not include assemblies 
nm permanent buildings or permanent structures designed or intended for use 
by a large number of people. To determine whether a congregation or assem- 
yly extends for more than 24 hours, the period shall begin when the people 
expected to attend are first permitted on the land where the congregation or 
assembly will be held and shall end when the people in attendance are ex- 
yected to depart. To determine whether a congregation or assembly shall 
sonsist of more than 5,000 people, the number reasonably expected to attend, 
as determined from the promotion, advertisement and preparation for the 
songregation or assembly and from the attendance at prior congregations or 
assemblies of the same type, shall be considered. (1971, c. 712, s. 1; 1973, c. 
476, s. 128; 1983, c. 891, s. 2.) 


} 1380A-252. Definition of mass gathering. 


3 130A-253. Permit required; information report; revoca- 
| tion of permit. 


_ (a) No person shall organize, sponsor or hold any mass gathering unless a - 
dermit has been issued to the person by the Secretary under the provisions of 
this Part. A permit shall be required for each mass gathering and is not 
sransferable. 

_ (b) A permit may be revoked by the Secretary at any time if the Secretary 
‘nds that the mass gathering is being or has been maintained or operated in 
violation of this Part. A permit may be revoked upon the request of the per- 
nittee or upon abandonment of the operation. A permit will otherwise expire 
‘upon satisfactory completion of the post-gathering cleanup following the close 
of the mass gathering. 

(c) The Secretary, upon information that a congregation or assembly of 
deople which may constitute a mass gathering is being organized or promoted, 
may direct the organizer or promoter to submit within five calendar days an 
information report to the Department. The report shall contain the informa- 
‘ion required for an application for permit under G.S. 130A-254(b) and other 
information concerning the promotion, advertisement and preparation for the 
songregation or assembly and prior congregations or assemblies, as the Secre- 
tary deems necessary. The Secretary shall consider all available information 
including any report received and shall determine if the proposed 
songregation or assembly is a mass gathering. If the Secretary determines 
that a proposed congregation or assembly is a mass gathering, the Secretary 
shall notify the organizer or promoter to submit an application for permit at 
least 30 days prior to the commencement of the mass gathering. (1971, c. 712, 
3, 1; 1973, c. 476, s. 128; 1983, c. 891, s. 2.) 


§ 130A-254. Application for permit. 


(a) Application for a permit for a mass gathering shall be made to the 
Secretary on a form and in a manner prescribed by the Secretary. The applica- 
tion shall be filed with the Secretary at least 30 days prior to the commence- 
ment of the mass gathering. A fee as prescribed by the Secretary, not to 
axceed one hundred dollars ($100.00), shall accompany the application. 
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(b) The application shall contain the following information: identification of 
the applicant; identification of any other person or persons responsible for 
organizing, sponsoring or holding the mass gathering; the location of the 
proposed mass gathering; the estimated maximum number of persons reason- 
ably expected to be in attendance at any time; the date or dates and the hours 
during which the mass gathering is to be conducted; and a statement as to the 
total time period involved. 

(c) The application shall be accompanied by an outline map of the area to be 
used, to approximate scale, showing the location of all proposed and existing 
privies or toilets; lavatory and bathing facilities; all water supply sources 
including lakes, ponds, streams, wells and storage tanks; all areas of assem- 
blage; all camping areas; all food service areas; all garbage and refuse storage 
and disposal areas; all entrances and exits to public highways; and emergency 
ingress and egress roads. | 

(d) The application shall be accompanied by additional plans, reports and 
information required by the Secretary as necessary to carry out the provisions | 
of this Part. | 

(e) A charge shall be levied by the Secretary to cover the cost of additional . 
services, including police, fire and medical services, provided by the State or 
units of local government on account of the mass gathering. The Secretary | 
shall reimburse the State or the units of local government for the additional | 
services upon receipt of payment. (1971, c. 712, s. 1; 1973, c. 476, s. 128; 1983, 
c.891sHh2n 


§ 130A-255. Provisional permit; performance bond; liabil- | 
ity insurance. | 


(a) Within 15 days after the receipt of the application, the Secretary shall | 
review the application and inspect the proposed site for the mass gathering. If 
it is likely that the requirements of this Part and the rules of the Commission | 
can be met by the applicant, a provisional permit shall be issued. 

(b) The Secretary shall require the permittee within five days after issu- | 
ance of the provisional permit to file with the Secretary a performance bond or 
other surety to be executed to the State in the amount of five thousand dollars 
($5,000) for up to 10,000 persons and an additional one thousand dollars 
($1,000) for each additional 5,000 persons or fraction reasonably estimated to 
attend the mass gathering. The bond shall be conditioned on full compliance 
with this Part and the rules of the Commission and shall be forfeitable upon | 
noncompliance and a showing by the Secretary of injury, damage or other loss _ 
to the State or local governmental agencies caused by the noncompliance. | 

(c) The permittee shall in addition file satisfactory evidence of public liabil- | 
ity and property damage insurance in an amount determined by the Secretary | 
to be reasonable, not to exceed one million dollars ($1,000,000) in amount, in | 
relation to the risks and hazards involved in the proposed mass gathering. | 
(1971, c. 712, s. 1; 1973, c. 476, s. 128; 1983, c. 891, s. 2.) | 


§ 130A-256. Issuance of permit; revocation; forfeiture of | 
bond; cancellation. 
(a) If, upon inspection by the Secretary five days prior to the starting date 
of the mass gathering, or earlier upon request of the permittee, the required | 


facilities are found to be in place, satisfactory arrangements are found to have | 
been made for required services, the charge for additional services levied in | 
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accordance with G.S. 130A-254(e) has been paid and other applicable provi- 
sions of this Part and the rules of the Commission are found to have been met, 
the Secretary shall issue a permit for the mass gathering. If, upon inspection, 
the facilities, arrangements or other provisions are not satisfactory, the provi- 
' sional permit shall be revoked and no permit shall be issued. 

_ (b) Upon revocation of either the provisional permit or the permit, the 
| permittee shall immediately announce cancellation of the mass gathering in 
_as effective a manner as is reasonably possible including, but not limited to, 
the use or whatever methods were used for advertising or promoting the mass 
gathering. 

(c) If the provisional permit or the permit is revoked prior to or during the 
mass gathering, the Secretary may order the permittee to install facilities and 
make arrangements necessary to accommodate persons who may nevertheless 
attend or be present at the mass gathering despite its cancellation and to 
restore the site to a safe and sanitary condition. In the event the permittee 
fails to comply with the order of the Secretary, the Secretary may immedi- 
ately proceed to install facilities and make other arrangements and provisions 
for cleanup as may be minimally required in the interest of public health and 
safety, utilizing any State and local funds and resources as may be available. 
_ (d) If the Secretary installs facilities or makes arrangements or provisions 

for cleanup pursuant to subsection (c), the Secretary may apply to a court of 

competent jurisdiction prior to or within 60 days after the action to order 
| forfeiture of the permittee’s performance bond or surety for violation of this 
| Part or the rules of the Commission. The court may order that the proceeds 
| shall be applied to the extent necessary to reimburse State and local govern- 
mental agencies for expenditures made pursuant to the action taken by the 
| Secretary upon the permittee’s failure to comply with the order. Any excess 
proceeds shall be returned to the insurer of the bond or to the surety after 
deducting court costs. (1971, c. 712, s. 1; 1973, c. 476, s. 128; 1983, c. 891, s. 2.) 


-§ 130A-257. Rules of the Commission. 


For the protection of the public health, safety and welfare of those attending 
mass gatherings and of other persons who may be affected by mass gather- 
ings, the Commission shall adopt rules to carry out the provisions of this Part 
and to establish requirements for the provision of facilities and services at 
mass gatherings. The rules shall include, but not be limited to, the establish- 
ment of requirements as follows: 

(1) General requirements relating to minimum size of activity area in- 
cluding camping and parking space, distance of activity area from 
dwellings, distance from public water supplies and watersheds and 
an adequate command post for use by personnel of health, law-en- 
forcement and other governmental agencies; 

(2) Adequate ingress and egress roads, parking facilities and entrances 
and exits to public highways; 

(3) Plans for limiting attendance and crowd control, dust control and 
rapid emergency evacuation; 

(4) Medical care, including facilities, services and personnel; 

(5) Sanitary water supply, source and distribution; toilet facilities; sew- 
age disposal; solid waste collection and disposal; food dispensing; in- 
sect and rodent control; and post-gathering cleanup; and 

(6) Noise level at perimeter; lighting and signs. (1971, c. 712, s. 1; 1978, c. 
A76, s. 128; 1983, c. 891, s. 2.) 
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§ 130A-258. Local ordinances not abrogated. 


Nothing in this Part shall be construed to limit the authority of units ¢ 
local government to adopt ordinances regulating, but not prohibiting 


congregations and assemblies not covered by this Part. (1971, c. 712, 5s. % 
1983, c. 891, s. 2.) 


§§ 130A-259 to 130A-260: Reserved for future codification purposes. 


Part 8. Bedding. 


§ 130A-261. Definitions. 


The following definitions shall apply throughout this Part: 
(1) “Bedding” means any mattress, upholstered spring, sleeping bag, pad 
comforter, cushion, pillow and any other item used principally foi 
sleeping. This definition includes only those items which have é 
thickness of more than one inch. This definition also includes dua) 
purpose furniture such as studio couches and sofa beds. The term 
“mattress” does not include water bed liners, bladders or cylinders 

but does include padding or cushioning material which has a 
thickness of more than one inch. | 

(2) “Itinerant vendor” means a person who sells bedding from a movable. 
conveyance. : 

(3) “Manufacture” means the making of bedding out of new materials, 
(4) “New material” means any material or article that has not been used | 
for any other purpose and by-products of industry that have not been 

in human use. 

(5) “Previously used material” means any material of which previous use. 
has been made, but manufacturing processes shall not be considered | 
previous use. 

(6) “Renovate” means the reworking or remaking of used bedding or the 
making of bedding from previously used materials, except for the 
renovator’s own personal use or the use of the renovator’s immediate 
family. 

(7) “Sanitize” means treatment of secondhand bedding or previously used | 
materials to be used in renovating for the destruction of pathogenic 
microorganisms and arthropods and the removal of dirt and filth. 

(8) “Secondhand bedding” means any bedding of which prior use has been | 
made. | 

(9) “Sell” or “sold” means sell, have to sell, give away in connection with 
a sale, delivery or consignment; or possess with intent to sell, deliver 


or consign in sale. (1937, c. 298, s. 1s 1957 Peele fasualn 1959, c. 619; | 
1965, c. 579, s. 1; 1983, c. 891, s. 2.) 


§ 130A-262. Sanitizing. 


(a) No person shall sell any renovated bedding or secondhand bedding — 
unless it is sanitized in accordance with rules adopted by the Commission. | 
(b) A sanitizing apparatus or process shall not be used for Sanitizing — 
bedding or material required to be sanitized under this Part until the appara- 
tus is approved by the Department. : 
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| 


_ (c) A person who sanitizes bedding shall attach to the bedding a yellow tag 

containing information required by the rules of the Commission and shall 

affix to the bedding the adhesive stamp required by G.S. 130A-269. 

_(d) A person who sanitizes material or bedding for another person shall 

_keep a complete record of the kind of material and bedding which has been 
sanitized. The record shall be subject to inspection by the Department. 

| (e) A person who receives used bedding for renovation or storage shall 
attach to the bedding a tag on which is legibly written the date of receipt and 

the name and address of the owner. (1937, c. 298, s. 2; 1957, c. 13857, s. 1; 1973, 

c. 476, s. 128; 1983, c. 891, s. 2.) 


na 


-§ 1380A-263. Manufacture regulated. 


All materials used in the manufacture of bedding in this State or used in 
manufactured bedding to be sold in this State shall be free of toxic materials 
and shall be made from new materials. (1937, c. 298, s. 3; 1951, c. 929, s. 2; 
91957, c. 1357, s. 1; 1959, c. 619; 1965, c. 579, s. 2; 1971, c. 371, ss. 1, 2; 1973;:c. 
_ 476, s. 128; 1983, c. 891, s. 2.) . 


-§ 130A-264. Storage of used materials. 


_ No establishment shall store any unsanitized previously used materials in 
the same room with bedding or materials that are new or have been sanitized 
unless the new or sanitized bedding or materials are completely segregated 
from the unsanitized materials in a manner approved by the rules of the 
- Commission. (1937, c. 298, s. 3; 1951, c. 929, s. 2; 1957, c. ales ayy Poe: perl hed Oh? LS Pc 
619; 1965, c. 579, s. 2; 1971, c. 371, ss. 1, 2; 1973, c. 476, s. 128; 1983, c. 891, s. 
2) 


§ 130A-265. Tagging requirements. 


(a) A tag of durable material approved by the Commission shall be sewed 
securely to all bedding. The tag shall be at least two inches by three inches in 
size and shall have affixed to it the adhesive stamp or have a printed stamp 
exemption permit number provided for in G.S. 130A-269. The stamp shall be 
affixed so as not to interfere with the wording on the tag. 

(b) The following shall be plainly stamped or printed upon the tag with ink 
in English: 

(1) The name and kind of material or materials used to fill the bedding 
which are listed in the order of their predominance; 

(2) A registration number obtained from the Department, 

(3) In letters at least one-eighth inch high the words “made of new mate- 
rial”, if the bedding contains no previously used material; or the 
words “made of previously used materials”, if the bedding contains 
any previously used material; or the word “secondhand” on any 
bedding which has been used but not remade; and 

(4) A stamp exemption permit number when requirements of G.S. 
130A-269 are met. 

(c) A white tag shall be used for manufactured bedding and a yellow tag for 
renovated or sanitized bedding. 

(d) The tag must be sewed to the outside covering before the filling material 
has been inserted. No trade name, advertisement nor any other wording shall 
appear on the tag. (1937, c. 298, ss. 2, 3; 1951, c. 929, s. 2; 1957, c. 1357, s. 1; 
1959, c. 619; 1965, c. 579, s. 2; 1971, c. 371, ss. 1, 2; 1973, c. 476, s. 128; 1983, c. 


891, s. 2.) 
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§ 130A-266. Altering tags prohibited. 


No person, other than one purchasing bedding for personal use or a repre- 
sentative of the Department shall remove, deface or alter the tag required by | 
this Part. (1937, c. 298, s. 4; 1957, c. 1357, s. 1; 1973, c. 476, s. 128; 1983, C. | 
891, s. 2.) ) 


§ 130A-267. Selling regulated. 


(a) No person shall sell any bedding in this State (whether manufactured 
within or without this State) which has not been manufactured, tagged, 
labeled and stamped in the manner required by this Part and which does not 
otherwise comply with the provisions of this Part. | 

(b) This Part shall not apply to bedding sold by the owner and previous user > 
from the owner’s home directly to a purchaser for the purchaser’s own per- | 
sonal use unless the bedding has been exposed to an infectious or communi- — 
cable disease. | 

(c) Possession of any bedding in any store, warehouse, itinerant vendor’s 
conveyance or place of business, other than a private home, hotel or other 
place where these articles are ordinarily used, shall constitute prima facie | 
evidence that the item is possessed with intent to sell. No secondhand bedding — 
shall be possessed with intent to sell for a period exceeding 60 days unless it 
has been sanitized. (1957, c. 1357, s. 1; 1973, c. 476, s. 128; 1983, c. 891, s. 2.) 1 
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§ 130A-268. Registration numbers; licenses. 


(a) All persons manufacturing or sanitizing bedding in this State or manu- ~ 
facturing bedding to be sold in this State shall apply for a registration number _ 
on a form prescribed by the Secretary. Upon receipt of the application, the — 
Department shall issue to the applicant a certificate of registration showing 
the person’s name and address, registration number and other pertinent infor- 
mation required by the rules of the Commission. | 

(b) For the purpose of defraying expenses incurred in the enforcement of | 
the provisions of this Part, the following license fees are to be paid to the 
Department, deposited in the “bedding law fund” and expended in accordance ~ 
with the provisions of G.S. 130A-270. Unless exempted, no person shall — 
sanitize any bedding until the person has received a “sanitizer’s license” upon 
the payment of twenty-five dollars ($25.00) for the calendar year to the De- | 
partment. Unless exempted, no person shall manufacture any bedding in this _ 
State or manufacture bedding to be sold in this State until that person has 
secured a “manufacturer’s license” upon the payment of twenty-five dollars 
($25.00) for the calendar year to the Department. 1 

(c) If a bedding manufacturing or sanitizing business is established after _ 
June 30, the license shall be furnished at half the annual fee and shall be ; 
valid for the remainder of the calendar year. The license may be transferred 
upon the sale of the business in accordance with the rules of the Commission. _ 

(d) Licenses shall be kept conspicuously posted in the place of business of 1 
the licensee at all times. 

(e) The Secretary may suspend a license of a person for up to six months for 
two or more serious violations of this Part or the rules of the Commission 
within any 12-month period. (1937, c. 298, s. 7; 1951, c. 929, s. 1; 195 Tycmas ht 
s. 1; 1959, c. 619; 1971, ¢. 371, s. 3; 1973. c. 476, s. 128; 1983, c. 891, s. 2.) 
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§ 130A-269. Enforcement funds; stamps; stamp exemption 
permit. 


+. (a) The Department shall administer and enforce this Part. The Depart- 
ment shall provide specially designated adhesive stamps for use under the 
provisions of this Part. Upon request and payment the Department shall 
furnish stamps at a rate of eighteen dollars ($18.00) per 500 stamps. 
_ (b) A person manufacturing bedding in North Carolina or manufacturing 
bedding to be sold in this State may, in lieu of purchasing and affixing the 
‘adhesive stamps, annually secure from the Department a stamp exemption 
permit and print the stamp exemption number on the label. 
— (c) A stamp exemption permit may be issued to a person who has done 
business in this State throughout the preceding calendar year at a cost deter- 
mined annually by the total number of bedding units manufactured or sold in 
this State by the applicant during the calendar year immediately preceding 
the issuance of the permit at the rate of eighteen dollars ($18.00) for each 500 
bedding units or fraction of 500 units. 
(d) A stamp exemption permit may be issued to a person who has not done 
business in this State throughout the preceding calendar year upon an initial 
payment of seven hundred twenty dollars ($720.00) per year, prorated in 
accordance with the quarter of the calendar year in which the person makes 
application for the permit. After submission of proof of business volume 
amounts in accordance with subsection (h) for that part of the preceding calen- 
_dar year in which the person used a stamp exemption permit issued under this 
subsection, the Department shall determine the cost of the permit for that 
time period by using a rate of eighteen dollars ($18.00) for each 500 bedding 
units or fraction of 500 units. If the person’s initial payment is more than the 
cost of the permit, the Department shall make a refund or an adjustment to 
the cost of the next permit in the amount of the difference. If the initial 
payment is less than the cost of the permit, the person shall pay the difference 
‘to the Department. Payments, refunds and adjustments shall be made in 
accordance with rules adopted by the Commission. 
~ (e) A maximum charge of seven hundred fifty dollars ($750.00) shall be 
| pce for units of bedding manufactured in this State but not sold in this 
| wotate. 
 (f) For the purpose of computing the cost of stamp exemption permits only, 

the following definitions shall apply: One mattress is defined as one bedding 
unit; one upholstered spring is defined as one bedding unit; one pad is defined 
as one bedding unit; one sleeping bag is defined as one bedding unit; five 
comforters or pillows are defined as one bedding unit; and any other item is 
_ defined as one bedding unit. 
 (g) An application for a stamp exemption permit must be submitted on a 
_ form prescribed by the Secretary. No stamp exemption permit may be issued 
to a person unless the person complies with the rules of the Commission 
- governing the granting of stamp exemption permits. 
_~ (h) The Commission shall adopt rules for the proper enforcement of this 
section. The rules shall include provisions governing the type and amount of 
_ proof which must be submitted by the applicant to the Department in order to 
_ establish the number of bedding units that were, during the preceding calen- 
_ dar year: 

(1) Manufactured and sold in this State; 

(2) Manufactured outside of this State and sold in this State; and 

(3) Manufactured in this State but not sold in this State. 
(i) The Commission may provide in its rules for additional proof of the 
~ number of bedding units sold during the preceding calendar year when it has 
_ reason to believe that the proof submitted by the manufacturer is incomplete, 
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misleading or incorrect. (1937, c. 298, s. 5; 1949, c. 636; 1957, c. 1357, s. 1 
1965, c. 579, s. 3; 1967, c. 771; 1971, c. 371, ss. 4-7; 1973, c. 476, 8. 128; 1983, ¢ 
891, s. 2.) | 


| 


. 


§ 130A-270. Bedding law fund. 


(a) All money collected under this Part shall be paid to the Secretary who 
shall place all money in a special “bedding law fund” which is created and 
specifically appropriated to the Department solely for expenses in furtherance 
of the enforcement of this Part. | 

(b) All money in the “bedding law fund” shall be expended solely for: 

(1) Salaries and expenses of inspectors and other employees who enforce 
this Part; or ; 

(2) Expenses directly connected with the enforcement of this Part, includ- 
ing attorney’s fees, which are expressly authorized to be incurred by 
the Secretary without authority from any other source when in the 
Secretary’s opinion it is advisable to employ an attorney to prosecute © 
any persons. A sum not exceeding twenty percent (20%) of the sala- 
ries and expenses above enumerated may be used for supervision and 
general expenses of the Department. (1937, c. 298, s. 5; 1949, c. 636; © 
1997, c. 1357, s. 1; 1965, c. 579, s. 3; 1967, c. 771; 1971, c. 371, ss. 4-7; 
1973, c. 476, s. 128; 1983, c. 891, s. 2; c. 913, s. 23.) 


Editor’s Note. — Pursuant to Session Laws repealed Chapter 130 would be construed to 
1983, c. 913, s. 23, which amended repealed amend the appropriate part of Chapter 130A, a 


§ 180-177, and to Session Laws 1983, c. 891,s. second sentence of subsection (a), relating to a 
16.1, which provided that any bill ratified by semiannual report to the State Auditor, has. 
the 1983 General Assembly amending part of _ been deleted. 


§ 130A-271. Enforcement by the Department. 


(a) The Department shall enforce the provisions of this Part and the rules 
adopted by the Commission. | 


(b) The Secretary may prohibit sale and place an “off sale” tag on any | 


bedding which is not made, sanitized, tagged or stamped as required by this 
Part and the rules of the Commission. The bedding shall not be sold or other- 
wise removed until the violation is remedied and the Secretary has rein- 
spected it and removed the “off sale” tag. 

(c) A person supplying material to a bedding manufacturer shall furnish an 
itemized invoice of all furnished material. Each material entering into 
willowed or other mixtures shall be shown on the invoice. The bedding manu- 
facturer shall keep the invoice on file for one year subject to inspection by the 
Department. 


(d) When the Secretary has reason to believe that bedding is not tagged or 


filled as required by this Part, the Secretary shall have authority to open a 
seam of the bedding to examine the filling, and, if unable after this examina- 


tion to determine if the filling is of the kind stated on the tag, shall have the 
authority to examine purchase or other records necessary to determine defi- | 


nitely the kind of material used in the bedding. The Secretary shall have 
authority to seize and hold for evidence any records and any bedding or 
bedding material which in the Secretary’s opinion is made, possessed or of- 
fered for sale in violation of this Part or the rules of the Commission. The 
Secretary shall have authority to take a sample of any bedding or bedding 
material for the purpose of examination or for evidence. (1937, c. 298, s. 6; 
1957, c. 1857, s. 1; 1971, c. 871, s. 8; 1973, c. 476, s. 128; 1983, c. 891, s. 2.) 
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'§ 130A-272. Exemptions for blind persons and State insti- 
tutions. 


| (a) In cases where bedding is manufactured, sanitized or renovated in a 
plant or place of business which has qualified as a nonprofit agency for the 
blind or severely handicapped under P.L. 92-28, as amended, the responsible 
‘person shall satisfy the provisions of this Part and the rules of the Commis- 
sion. However, the responsible persons at these plants or places of business 
‘shall not be required to affix stamps or pay a license tax. Bedding made at 
‘these plants or places of business may be sold by any dealer without the 
| ae being affixed. 

| (b) State institutions engaged in the manufacture, renovation or sanitizing 
/of bedding for their own use or that of another State institution are exempted 
from all provisions of this Part. (1937, c. 298, s. 11; 1957, c. 1857, s. 1; 1971, c. 
: 


ji 
| 
j 


871s. 9; 1983, c. 891, s. 2.) 


-§ 180A-273. Rules. 


| 
__ The Commission shall adopt rules required by this Part in order to protect 
the public health. (1983, c. 891, s. 2.) 

| | vives 

| Part 9. Milk Sanitation. 

| 


| 
] 


§ 1380A-274. Definitions. 


| The following definitions shall apply throughout this Part: 

| (1) “Grade ‘A’ milk” means fluid milk and milk products which have been 

| produced, transported, handled, processed and distributed in accor- 
dance with the provisions of the rules adopted by the Commission. 

(2) “Milk” means the lacteal secretion practically free from colostrum 
obtained by the complete milking of one or more cows or goats. (1983, 
c. 891, s. 2.) 


| 


§ 130A-275. Commission to adopt rules. 


| 

| 

| 

| Notwithstanding the provisions of G.S. 106-267 et seq., the Commission is 
authorized and directed to adopt rules relating to the sanitary production, 
transportation, processing and distribution of Grade “A” milk. The rules, in 
order to protect and promote the public health, shall provide definitions and 
requirements for: (i) the sanitary production and handling of milk on Grade 
“A” dairy farms; (ii) the sanitary transportation of Grade “A” raw milk for 
processing; (iii) the sanitary processing of Grade “A” milk; (iv) the sanitary 
handling and distribution of Grade “A” milk; (v) the requirements for the 
issuance, suspension and revocation of permits; and (vi) the establishment of 
quality standards for Grade “A” milk. The rules shall be no less stringent 
than the 1978 Pasteurized Milk Ordinance recommended by the U.S. Public 
Health Service/Food and Drug Administration as amended effective January 
1, 1982. The Commission may adopt by reference the U.S. Public Health 
Service/Food and Drug Administration 1978 Pasteurized Milk Ordinance and 

) any amendment thereto. (1983, c. 891, s. 2; 1985, c. 462, s. 15.) 


) 
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Effect of Amendments. — The 1985 
amendment, effective June 24, 1985, added the 
last sentence. 


§ 130A-276. Permits required. 


No person shall produce, transport, process, or distribute Grade “A” mil 
without first having obtained a valid permit from the Department. (1983, « 
So dise 2} 


§ 130A-277. Duties of the Department. 


The Department shall enforce the rules of the Commission governing Grad 
“A” milk by making sanitary inspections of Grade “A” dairy farms, Grade “A 
processing plants, Grade “A” milk haulers and Grade “A” distributors; by 
determining the quality of Grade “A” milk; and by evaluating methods 0 
handling Grade “A” milk to insure compliance with the provisions of the rule; 
of the Commission. The Department shall issue permits for the operation 0 
Grade “A” dairy farms, processing plants and haulers in accordance with the 
provisions of the rules of the Commission and shall suspend or revoke permit; 
for violations in accordance with the rules. Upon request by a local board 0 
health the Department shall delegate enforcement and permit authority tc 
the local health department. (1983, c. 891, s. 2.) | 


§ 130A-278. Certain authorities of Department of Agricul. 
ture not replaced. | 


This Part shall not repeal or limit the Department of Agriculture’s author- 
ity to carry out labeling requirements, required butterfat testing, aflatoxin 
testing, pesticide testing, other testing performed by the Department of Agri- 
culture and any other function of the Department of Agriculture concerning 
Grade “A” milk which is not inconsistent with this Article. (1983, c. 891, s. 2.) 


§ 130A-279. Sale of milk. 
Only milk which is Grade “A” pasteurized milk may be sold directly to 
consumers for human consumption. (1983, c. 891s ex2.) | 


§§ 130A-280 to 130A-289: Reserved for future codification purposes. 


ARTICLE 9. 


Solid Waste Management. 


§ 130A-290. Definitions. 


The following definitions shall apply throughout this Article: 
The following definitions shall apply throughout this Article: 

(1) “Comprehensive hazardous waste treatment facility” means a facility 
designated as such by the Governor’s Waste Management Board, 
meeting the following criteria: 

a. It is a commercial facility that accepts hazardous waste from the 
general public for treatment; 
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b. It has the capacity and capability to treat and dispose of hazardous 
waste on at least an intrastate regional basis; and 
) c. Its location will substantially facilitate treatment of hazardous 
waste for the State of North Carolina. 
) (1a) “Disposal” means the discharge, deposit, injection, dumping, 
; spilling, leaking or placing of any solid waste into or on any land so 
that the solid waste or any constituent part of the solid waste may 
1 enter the environment or be emitted into the air or discharged into 
| any waters, including groundwaters. 

(2) “Federal act” means the Resource Conservation and Recovery Act of 

1976, P.L. 94-580, as amended. 
(3) “Garbage” means all putrescible wastes, including animal offal and 
: carcasses, and recognizable industrial by-products, but excluding 
i sewage and human waste. 
i (4) “Hazardous waste” means a solid waste, or combination of solid 
i wastes, which because of its quantity, concentration or physical, 
chemical or infectious characteristics may: 
a. Cause or significantly contribute to an increase in mortality or an 
increase in serious irreversible or incapacitating reversible ill- 
ness; or 
b. Pose a substantial present or potential hazard to human health or 
the environment when improperly treated, stored, transported, 
disposed of or otherwise managed. 

(5) “Hazardous waste facility” means a facility for the storage, collection, 
processing, treatment, recycling, recovery or disposal of hazardous 
waste. 

(6) “Hazardous waste generation” means the act or process of producing 
hazardous waste. 

(7) “Hazardous waste landfill facility” means any facility or any portion 
of a facility for disposal of hazardous waste on or in land in accor- 
dance with rules adopted under this Article. 

(7a) “Hazardous waste long-term storage facility’ means a facility as 
defined in G.S. 143B-470.2(5). 

(8) “Hazardous waste management” means the systematic control of the 
collection, source separation, storage, transportation, processing, 
treatment, recovery and disposal of hazardous wastes. 

(8a) “Hazardous waste treatment facility” means a facility as defined in 
G.S. 148B-470.2(3). 

(8b) “Landfill” means a disposal facility or part of a disposal facility 
where waste is placed in or on land and which is not a land treatment 
facility, a surface impoundment, an injection well, a hazardous waste 
long-term storage facility or a surface storage facility. 

(8c) “Long-term retrievable storage” means storage in closed containers 
in facilities (either above or below ground) with () adequate lights, 
(ii) impervious cement floors, (iii) strong visible shelves or platforms, 
(iv) passageways to allow inspection at any time, (v) adequate venti- 
lation if underground or in closed buildings, (vi) protection from the 
weather, (vii) accessible to monitoring with signs on both individual 
containers and sections of storage facilities, and (viii) adequate safety 
and security precautions for facility personnel, inspectors and invited 
or permitted members of the community. 

(9) “Manifest” means the form used for identifying the quantity, composi- 
tion and the origin, routing and destination of hazardous waste dur- 
ing its transportation from the point of generation to the point of 
disposal, treatment or storage. 
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(10) “Natural resources” means all materials which have useful physic, 
or chemical properties which exist, unused, in nature. 

(11) “Open dump” means a solid waste disposal site which is not a san 
tary landfill. | 

(12) “Person” means an individual, corporation, company, associatio) 
partnership, unit of local government, State agency, federal agenc 
or other legal entity. 

(13) “Recycling” means the process by which recovered resources ar 
peas into new products so that the original products lose the; 
identity. . 

(14) “Refuse” means all nonputrescible waste. 

(15) “Resource recovery” means the process of obtaining material ¢ 
energy resources from discarded solid waste which no longer has an 
useful life in its present form and preparing the solid waste for recy 


cling. 

(15a) “Reuse” means a process by which resources are reused or rendere. 

usable. 

(16) “Sanitary landfill” means a facility for disposal of solid waste o} 
land in a sanitary manner in accordance with the rules concernin; 
sanitary landfills adopted under this Article. 

(17) “Sludge” means any solid, semisolid or liquid waste generated from; 
municipal, commercial, institutional or industrial wastewater treat 
ment plant, water supply treatment plant or air pollution contro 
facility, or any other waste having similar characteristics and effects 

(18) “Solid waste” means any hazardous or nonhazardous garbage, refuse 
or sludge from a waste treatment plant, water supply treatmen 
plant or air pollution control facility, domestic sewage and sludge; 
generated by the treatment thereof in sanitary sewage collection 
treatment and disposal systems, and other material t at is either 
discarded or is being accumulated, stored or treated prior to being 
discarded, or has served its original intended use and is generally 
discarded, including solid, liquid, semisolid or contained gaseous ma- 
terial resulting from industrial, institutional, commercial and agri- 
cultural operations, and from community activities. The term does 
not include: 

a. Fecal waste from fowls and animals other than humans; 
b. Solid or dissolved material in: 


1. Domestic sewage and sludges generated by treatment thereof 
in sanitary sewage collection, treatment and disposal sys- 
tems which are designed to discharge effluents to the surface 
waters; 

2. Irrigation return flows; and | 
3. Wastewater discharges and the sludges incidental to and gen- 
erated by treatment which are point sources subject to per-. 
mits granted under Section 402 of the Federal Water Pollu- 
tion Control Act, as amended (PL. 92-500), and permits 
granted under G.S. 143-215.1 by the Environmental Man- 
agement Commission. However, any sludges that meet the 
criteria for hazardous waste under the Federal Resource | 
Conservation and Recovery Act (P.L. 94-580), as amended, 
shall also be a solid waste for the urposes of this Article; 

c. Oils and other liquid hydrocarbons eontelied under Article 21A of 

Chapter 143 of the General Statutes. However, any oils or other 
liquid hydrocarbons that meet the criteria for hazardous waste 
under the Federal Resource Conservation and Recovery Act (P.L. 
94-580), as amended, shall also be a solid waste for the purposes 
of this Article; 
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| d. Any source, special nuclear or byproduct material as defined by 
| the Atomic Energy Act of 1954, as amended (42 U.S.C. § 2011). 
e. Mining refuse covered by the North Carolina Mining Act, G.S. 
ir 74-46 through 74-68 and regulated by the North Carolina Min- 
- ing Commission (as defined under G.S. 143B-290). However, any 
specific mining waste that meets the criteria for hazardous waste 
| under the Federal Resource Conservation and Recovery Act (P.L. 
| 94-580), as amended, shall also be a solid waste for the purposes 


; of this Article. 


(19) “Solid waste disposal site” means any place at which solid wastes are 


waste. 


disposed of by incineration, sanitary landfill or any other method. 
(20) “Solid waste generation” means the act or process of producing solid 


(21) “Solid waste management” means purposeful, systematic control of 
the generation, storage, collection, transport, separation, treatment, 
processing, recycling, recovery and disposal of solid waste. 

(22) “Solid waste management facility” means land, personnel and equip- 
ment used in the management of solid waste. 

(23) “Storage” means the containment of solid waste, either on a tempo- 
rary basis or for a period of years, in a manner which does not consti- 


tute disposal. 


_ (24) “Treatment” means any met 


hod, technique or process, including 


neutralization, designed to change the physical, chemical or biologi- 
\ cal character or composition of any solid waste to neutralize the 
waste or to render the waste nonhazardous, safer for transport, ame- 


ardous. 


nable for recovery, amenable for storage or reduced in volume. The 
term includes any activity or processing designed to change the phys- 
ical form or chemical composition of solid waste to render it nonhaz- 


(25) “Unit of local government” means a county, city, town or incorpo- 
rated village. (1969, c. 899; 1975, c. 311, s. 2; 1977, 2nd Sess., c. 1216; 
1979, c. 464, s. 1; 1981, c. 704, s. 4; 1983, c. 795, ss. 1, 8.1; c. 891, s. 2; 
1983 (Reg. Sess., 1984), c. 973, s. 2; 1985, c. 738)8.1)) 


Editor’s Note. — Session Laws 1983, c. 795, 
_s. 8.1, provides that repealed § 130-166.16(23), 
_as enacted by s. 1 of the act effective July 18, 
, 1983, is recodified as § 130A-290(25) effective 
‘dan. 1, 1984. 

Session Laws 1983, c. 795, s. 8, contains a 
_severability clause. 
Effect of Amendments. — The 1983 (Reg. 
'Sess., 1984) amendment, effective June 26, 
1984, added subdivisions (1), (7a), (8a), (8b), 
(8c) and (15a). 


At the direction of the Revisor of Statutes, 
the definition of “Disposal,” formerly desig- 
nated as subdivision (1), has been redesignated 
(1a). 

The 1985 amendment, effective July 12, 
1985, rewrote paragraph (18)d, which read 
“Any radioactive material as defined by the 
North Carolina Radiation Protection Act, G.S. 
104E-1 through 104E-23; or.” 

Legal Periodicals. — For comment on 
North Carolina’s 1981 Waste Management 
Act, see 5 Camp. L. Rev. 337 (1983). 


| § 130A-291. Solid Waste Unit in Department of Human Re- 


sources. 


(a) For the purpose of promoting and preserving an environment that is 
conducive to public health and welfare, and preventing the creation of nui- 
‘gances and the depletion of our natural resources, the Department of Human 
Resources shall maintain an appropriate administrative unit to promote sani- 
tary processing, treatment, disposal, and statewide management of solid 
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waste and the greatest possible recycling and recovery of resources, and t] 
Department shall employ and retain such qualified personnel as may be n 
essary to effect such purposes. It is the purpose and intent of the State to ] 


to monitor and supervise, through the Department of Human Resources. t} 
activities and operations of units of local government implementing a permi 
ted solid waste management facility serving a specified geographic area ; 
accordance with a solid waste management plan. | 

(b) In furtherance of said purpose and intent, it is hereby determined ar 
declared that it is necessary for the health and welfare of the inhabitants ( 
the State that solid waste management facilities permitted hereunder an 
serving a specified geographic area shall be used by public or private owner 
or occupants of all lands, buildings, and premises within said area, anda a 
of local government may, by ordinance, require that all solid waste generate 
within said area and placed in the waste stream for disposal, shall be deliy 
ered to the permitted solid waste management facility or facilities servin 
such geographic area. Actions taken pursuant to this Article shall be deeme 
to be acts of the sovereign power of the State of North Carolina, and to th 
extent reasonably necessary to achieve the purposes of this section, a unit ¢ 
local government may displace competition with public service for solid wast 
management and disposal. It is further determined and declared that no pei 
son, firm, corporation, association or entity within said geographic area shal 
engage in any activities which would be competitive with this purpose or wit. 
ordinances, rules or regulations adopted pursuant to the authority grante’ ) 
herejn. (1969, c. 899; 1973, c. 476, s. 128; 1975, c. 311, s. 3; 1977, 2nd Sess., ¢ 
1216; 1983, c. 795, ss. 2, 8.1; c. 891, s. 2.) 


7 


Editor’s Note. — Session Laws 1983, c. 795, rewrote the section as enacted by Session Law | 
s. 8.1, provides that the amendments made by 19838, c. 891, s. 2. The section is set out as re 
s. 2 of the act to repealed § 130-166.17 effec- written by c. 795. | 
tive July 18, 1983, are made to § 130A-291 Session Laws 1983, c. 795, s. 8, contains _ 
effective January 1, 1984. Section 2 of c. 795 severability clause. 


§ 130A-292. Conveyance of land used for hazardous waste 
landfill facility to the State. i 


(a) No land may be used for a commercial hazardous waste landfill facility 
until fee simple title to the land has been conveyed to this State. In consider. 
ation for the conveyance, the State shall enter into a lease agreement with the 
grantor for a term equal to the estimated life of the facility in which the State 
will be the lessor and the grantor the lessee. The lease agreement shall specify 
that for an annual rent an fifty dollars ($50.00), the lessee shall be allowed tc 
use the land for the development and operation of a hazardous waste landfill 
facility. The lease agreement shall provide that the lessor or any person au: 
thorized by the lessor shall at all times have the right to enter without a 
search warrant or permission of the lessee upon any and all parts of the 
premises for monitoring, inspection and all other purposes necessary to carry 
out the provisions of this Article. The lessee shall remain fully liable for all 
damages, losses, personal injury or roperty damage which may result or 
arise out of the lessee’s operation of the facility, and for compliance with 
regulatory requirements concerning insurance, bonding for closure and post- 
closure costs, monitoring and other financial or health and safety require- 
ments as required by applicable law and rules. The State, as lessor, shall be 
immune from liability except as otherwise provided by statute. The lease shall. 
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| 

) transferable with the written consent of the lessor and the consent will not 
» unreasonably withheld. In the case of a transfer of the lease, the transferee 
jall be subject to all terms and conditions that the State deems necessary to 
sure compliance with applicable laws and rules. If the lessee or any succes- 
r in interest fails in any material respect to comply with any applicable law, 
ile or permit condition, or with any term or condition of the lease, the State 
ay terminate the lease after giving the lessee written notice specifically 
escribing the failure to comply and upon providing the lessee a reasonable 
me to comply. If the lessee does not effect compliance within the reasonable 
me allowed, the State may reenter and take possession of the premises. 
/(b) Notwithstanding the termination of the lease by either the lessee or the 
issor for any reason, the lessee shall remain liable for, and be obligated to 
erform, all acts necessary or required by law, rule, permit condition or the 
vase for the permanent closure of the site until the site has either been 
ermanently closed or until a substituted operator has been secured and has 
3sumed the obligations of the lessee. 

‘(c) In the event of changes in laws or rules applicable to the facility which 
1ake continued operation by the lessee impossible or economically infeasible, 
ae lessee shall have the right to terminate the lease upon giving the State 
sasonable notice of not less than six months, in which case the lessor shall 
ave the right to secure a substitute lessee and operator. 

‘(d) In the event of termination of the lease by the lessor as provided in 
ubsection (a) of this section, or by the lessee as provided in subsection (c) of 
ais section, the lessee shall be paid the fair market value of any improve- 
sents made to the leased premises less the costs to the lessor resulting from 
‘srmination of the lease and securing a substitute lessee and operator. How- 
yer, the lessor shall have no obligation to secure a substitute lessee or opera- 
) or and may require the lessee to permanently close the facility. (1981, c. 704, 


to 


5; 1983, c. 891, s. 2.) 


-130A-293. Local ordinances prohibiting hazardous waste 
facilities invalid; petition to establish facility. 


(a) Notwithstanding any authority granted to counties, municipalities or 
‘ther local authorities to adopt local ordinances, including those regulating 
and use, any local ordinance which prohibits or has the effect of prohibiting 
he establishment or operation of a hazardous waste facility or a hazardous 
vaste landfill facility which the Governor's Waste Management Board has 
ipproved pursuant to subsections (b) and (c) of this section, shall be invalid 
‘ly to the extent necessary to effectuate the purposes of this Article. For the 
-jurpose of this section, the Governor’s Waste Management Board shall in- 
-Iude, in addition to the members enumerated in G.S. 143B-216.12(a), two 
nembers appointed by the local governing body: (1) of the city in which the 
woposed site is located; or (2) of the county in which the proposed site is 
ocated (if the proposed site is outside city limits). The terms of the members 
tppointed by the local governing body shall end upon the final determination 
nade by the Governor under this section. 

| (b) When a hazardous waste facility would be prevented from construction 
wr operation by a county, municipal or other local ordinance(s), the developer 
yr operator of the facility or the Hazardous Waste Treatment Commission 
may petition the Governor’s Waste Management Board to review the matter. 
After receipt of a petition, the Board shall hold a hearing in accordance with 
che procedures in subsection (c) of this section and shall either approve or 
‘lisapprove the establishment and operation of the facility. If the Board makes 
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the four findings set forth below, the Board shall approve the establishment 
the facility. If the Board does not make all of the four findings set forth belk 
the Board shall disapprove the establishment or operation of the facility. 1, 
decision of the Board shall be final unless a party to the action shall, pursuzg| 
to G.S. 7A-29, file a written appeal within 30 days of the date of the decisi 
The record on appeal shall include all materials and information submitted 
or considered by the Board in accordance with subsection (c) of this secti 
The scope of judicial review shall be limited to questions of abuse of discretii, 
Before approving the facility, the Board must make the following findin, 
(1) That the proposed facility is needed in order to establish adequs; 
capability for the management of hazardous waste generated in ti; 
State and serves the interest of the citizens of the State as a who: 
(2) That all legally required State and federal permits or approvals ha: 
been issued by the appropriate State and federal agencies or that { 
State and federal permit requirements have been satisfied and thi 
the permits or approvals have been denied or withheld only becau: 
of the local ordinance(s); 
(3) That local citizens and elected officials have had adequate opport. 
nity to participate in the siting process; and 
(4) That the construction and operation of the facility will not pose ,) 
unreasonable health or environmental risk to the surrounding loci. 
ity and that the facility developer or operator has taken or consent} 
to take any reasonable measures to avoid or manage foreseeable ris: 
and to comply to the maximum feasible extent with applicable ort. 
nance(s). ; 
The record for appeal shall include the Board’s written decision, a comple: 
transcript of the hearing, all written material presented to the Board regar: 
ing the site location and the specific findings required in this subsection al| 
any minority positions on the recommendation and the specific findings 1 
quired in this subsection. The Board’s decision shall be in writing and she 
identify the material submitted to the Board plus any additional materia: 
used in arriving at the decision. 
(c) When a petition as described in subsection (b) of this section has bee 
filed with the Governor’s Waste Management Board, the Board shall hold. 
public hearing to consider the petition. The hearing shall be held in tl 
affected locality in accordance with Article 2 of Chapter 150A of the Gener 
Statutes within a reasonable time after receipt of the petition by the Boar 
The Board shall publish notice of the hearing twice a week for two successi\ 
weeks in a newspaper of general circulation in the county where the propose 
site is located. The final notice shall appear at least 15 days, but not moi 
than 25 days, before the hearing date. Any interested persons may appe 
before the Board at the hearing to offer testimony. In addition to testimor 
before the Board, an interested person may submit written material to tt 
Board for its consideration. No later than 60 days after the hearing, the Boar 
shall approve or disapprove the facility. | 
(1981, c. 704, s. 5; 1988, c. 891, s. 2: 1983 (Reg. Sess., 1984), c. 973, ss. 3-5 
(d) The provisions of this section shall not apply to the siting of a hazardou 
waste landfill facility until the rules for the operation of the facilities hav 
been adopted by the appropriate State agencies. (1981, c. 704, s. 5; 1983, | 
891, s. 2; 1983 (Reg. Sess., 1984), c. 973, ss. 3-5.) 
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Editor’s Note. — Article 2 of Chapter 150A, 
ferred to in this section, was rewritten by 
assion Laws 1985, c. 746, s. 1, effective Janu- 
ry 1, 1986, and has been recodified Article 2 
; Chapter 150B. 

Effect of Amendments. — The 1983 (Reg. 
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the end of the first sentence of subsection (a), 
rewrote subsection (b), and in subsection (c) de- 
leted “present its written recommendation to 
the Governor to” preceding “approve or disap- 
prove the facility” at the end of the present last 
sentence of the first paragraph and deleted the 


'ess., 1984) amendment, effective June 26, 
pee substituted “has” for “and the Governor 
ave” preceding “approved pursuant to” near 


remainder of the subsection, relating to the 
Board’s findings and written recommendation 
and the decision of the Governor. 


OPINIONS OF ATTORNEY GENERAL 


A city or county cannot enact an ordi- Hazardous Waste Management Branch, Envi- 
ance which prohibits the establishment ronmental Health Section, 49 N.C.A.G. 178 


fa hazardous waste facility within its city (1980), rendered under former § 130-166.16 et 
r county limits. — See opinion of Attorney seq. 


i to O.W. Strickland, Head, Solid & 


130A-294. Solid waste management program. 


(a) The Department is authorized and directed to engage in research, con- 
a investigations and surveys, make inspections and establish a statewide 
‘olid waste management program. In establishing a program, the Department 
hall have authority to: 

' (1) Develop a comprehensive program for implementation of safe and 

i sanitary practices for management of solid waste; 

(2) Advise, consult, cooperate and contract with other State agencies, 
units of local government, the federal government, industries and 
individuals in the formulation and carrying out of a solid waste man- 
agement program; 

(3) Develop and adopt rules to establish standards for qualification as a 
waste “recycling, reduction or resource recovering facility” or as 
waste “recycling, reduction or resource recovering equipment” for the 
purpose of special tax classifications or treatment, and to certify as 
qualifying those applicants which meet the established standards. 
The standards shall be developed to qualify only those facilities and 
equipment exclusively used in the actual waste recycling, reduction 
or resource recovering process and shall exclude any incidental or 
supportive facilities and equipment; 

(4) Develop a permit system governing the establishment and operation 
of solid waste management facilities. No permit shall be granted for a 
solid waste management facility having discharges which are point 
sources until the Department has referred the complete plans and 
specifications to the Environmental Management Commission and 
has received advice in writing that the plans and specifications are 
approved in accordance with the provisions of G.S. 143-215.1. In any 
case where the Department denies a permit for a solid waste manage- 
ment facility, it shall state in writing the reason for denial! and shall 
also state its estimate of the changes in the applicant’s proposed 
activities or plans which will be required for the applicant to obtain a 

ermit. 
. The issuance of permits for sanitary landfills operated by local 
governments is exempt from the environmental impact statements 
required by Article 1 of Chapter 113A of the General Statutes, enti- 
tled the North Carolina Environmental Policy Act of 1971. All sani- 
tary landfill permits issued to local governments prior to July 1, 
1984, are hereby validated notwithstanding any failure to provide 
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(5) Repealed by Session Laws 1983, c. 795, s. 3. 
(5a) Designate a geo aphic area within which the collection, transpoi 


(5c) 


environmental impact statements pursuant to the North Carol 
Environmental Policy Act of 1971; 


| 


tion, storage and disposal of all solid waste generated within gj 
area shall be accomplished in accordance with a solid waste mana 
ment plan. Such designation may be made only after the Departm: 
has received a request from the unit or units of local governm| 
having jurisdiction within said boty steetasa area that such designat) 
be made and after receipt by the Department of a solid waste mi 
f include: 
a. The existing and projected population for such area; | 
b. The apatites of solid waste generated and estimated to be gen! 
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d. The method of solid waste disposal to be utilized and the energy 


and ererauon of a resource recovery facility unless specifically p | 
mitte { 


ordinance then the unit of local government pee the ordinan| 
shall be required to give the operator of the affected landfill at lea 
my years written notice prior to the effective date of the propos 
ordinance. 


anticipated costs to the State for monitoring and care of the facilit 
after the termination of the period during which the facility operatc 
is required by applicable State and federal statutes, regulations c 
rules to remain responsible for post-closure monitoring and care. I 
establishing the fees, consideration shall be given to the size of thi 
facility, the nature of the hazardous waste and the projected life ¢ 
the facility. 
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| (7) Establish and collect annual fees from generators and transporters of 
hazardous waste and hazardous waste storage, treatment and dis- 
posal facilities regulated by this Article. The fees collected shall sup- 
port the funding of the Department’s hazardous waste management 
program. The maximum annual fee for each category shall be: 


Generators $600.00 
Transporters $600.00 
| Storage Facilities $1200.00 
i Treatment Facilities $1200.00 
' Disposal Facilities $1200.00 


ib) The Commission shall adopt and the Department shall enforce rules for 
| establishment, location, operation, maintenance, use and discontinuance 
Wsolid waste management sites and facilities. These rules shall be designed 
yaccomplish the maintenance of safe and sanitary conditions in and around 
Wid waste management sites and facilities, and shall be based on recognized 
olic health practices and procedures, sanitary engineering research and 
fidies, and current technological development in equipment and methods. 
fe rules shall not apply to the management of solid waste that is generated 
jan individual or individual family or household unit on the individual’s 
perty and is disposed of on the individual’s property. 

tc) The Commission shall adopt and the Department shall enforce rules 

hicerning the management of hazardous waste. These rules shall establish a 

iaplete and integrated regulatory scheme in the area of hazardous waste 

inagement and shall provide for: 

} (1) Establishing criteria for hazardous waste, identifying the characteris- 

1 tics of hazardous waste and listing particular hazardous waste; 

} (la) Establishing criteria for hazardous constituents, identifying the 

| characteristics of hazardous constituents and listing particular haz- 

ardous constituents; 

§ (2) Record-keeping and reporting by generators and transporters of haz- 

: ardous waste and owners and operators of hazardous waste facilities; 

— (3) Proper labeling of hazardous waste containers; 

§ (4) Use of appropriate containers for hazardous waste; 

» (5) A manifest system to assure that all hazardous waste is designated 

f for treatment, storage or disposal at a hazardous waste facility to 

| which a permit has been issued; | 

(6) Proper transportation of hazardous waste; 

) (7) Treatment, storage and disposal standards of performance and tech- 

' niques to be used by hazardous waste facilities; 

§ (8) Location, design, ownership and construction of hazardous waste fa- 

cilities; provided, however, that no hazardous waste landfill facility 

or polychlorinated biphenyl] landfill facility shall be located within 25 

files of any other hazardous waste landfill facility or polychlorinated 

bipheny] landfill facility; 

(9) Plans to minimize unanticipated damage from treatment, storage or 
disposal of hazardous waste; and a plan or plans providing for the 
establishment and/or operation of one or more hazardous waste facili- 
ties in the absence of adequate approved hazardous waste facilities 
established or operated by any person within the State; 

(10) Proper maintenance and operation of hazardous waste facilities, in- 
cluding requirements for ownership by any person or the State, fi- 
nancial responsibility (including requirements for sufficient avail- 
ability of funds for facility closure and post-closure monitoring and 
corrective measures through the use of a letter of credit, insurance, 
surety, trust agreement, financial test, or financial test and corporate 

arantee), training of personnel, continuity of operation and proce- 
aise for establishing and maintaining hazardous waste facilities; 


f 
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(11) Monitoring by owners or operators of hazardous waste facilities; 

(12) Inspection or copying of records required to be kept; 

(13) Obtaining and analyzing hazardous waste samples and samples 
hazardous waste containers and labels from generators and tran. 
porters and from owners and operators of hazardous waste facilitie 

(14) A permit system governing the establishment and operation of ha 
ardous waste facilities; and 

(15) Additional requirements as necessary for the effective manageme) 
of hazardous waste. | 1 

(16) The operator of the hazardous waste landfill facility shall mainta 
adequate insurance to cover foreseeable claims arising from the ope 
ation of the facility. The Board shall determine what constitutes < 
adequate amount of insurance. | 

(17) The bottom of a hazardous waste landfill facility shall be at least j 
feet above the seasonal high water table and more when necessary ' 
protect the public health and the environment. | 

(18) The operator of a hazardous waste landfill facility shall mal 
monthly reports to the Governor’s Waste Management Board and‘ 
the board of county commissioners of the county in which the facilii 
is located on the kinds and amounts of hazardous wastes in the faci 


ity. | 
(d) The Commission is authorized to adopt and the Department is auth 
rized to enforce rules where appropriate for public participation in the consi 
eration, development, revision, implementation and enforcement of any pe) 
mit rule, guideline, information or program under this Article. Such ruli 
shall not limit in any way the rights of aggrieved parties to judicial review | 
decisions regarding permits as provided for by Article 4 of Chapter 150A \ 
the General Statutes. For the purposes of such judicial review of permit dec 
sions, “aggrieved persons” shall include, but not be limited to, organizatior 
with members residing in the county where the permitted activity is to tak 
place, and organizations whose members regularly use the area of the permi’ 
ted activity for recreational purposes. 
(e) The rules adopted under this section shall be no less stringent than tk 
most recent regulations adopted under the federal act and may be amende 
(f) Within five days of receiving an application for a permit or for a 
amendment to an existing permit for a hazardous waste facility, the Depar 
ment shall notify the clerk to the county board of commissioners or, if tk 
facility is located within a city, the city clerk where the facility is proposed { 
be located. Prior to the issuance of a permit or an amendment of an existin 
permit for a hazardous waste facility, the Department shall issue public notic 
and conduct a public hearing in any county in which a hazardous waste faci 
ity is to be located. Notice and public hearings shall be in accordance with th 
appropriate federal regulations adopted pursuant to the federal act and wit 
Chapter 150A of the General Statutes. Where the provisions of the feder: 
regulations and Chapter 150A of the General Statutes are inconsistent, th 
federal regulations shall apply. | 
Within 180 days after receiving a complete application for a permit or for a 
amendment to an existing permit for a comprehensive hazardous waste trea’ 
ment facility, the Department shall approve or disapprove the application. I 
acting upon the application, the Department shall consider land use, zoniny 
buffer zones, utility availability, proximity to sources of waste, civil defens 
fire safety, transportation and access, existing road network, general consic¢ 
erations of the public’s health and safety, and any other objective factor 
reasonably related and relevant to the proper siting and operation of th 
comprehensive hazardous waste treatment facility. The Department may in 
pose action responding to these factors as a condition in the permit. If th 
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)»artment disapproves the application, the disapproval shall set forth specif- 
ly the reasons for the denial and the applicant shall have the right to 
eal the disapproval. 

2) The Commission shall develop and adopt criteria and standards to be 
sidered in location and permitting of a hazardous waste facility by Janu- 

31, 1985. The standards and criteria shall be developed through public 

ticipation, shall be enforced by the Department and shall include, in addi- 
to all applicable State and federal rules and regulations, consideration of: 
(1) Acceptability within the community where the facility is to be located 

or steps which should be taken if community acceptance is not forth- 
| coming; 

(2) Hydrological and geological factors such as flood plains, depth to 

| water table, groundwater travel time, proximity to public water sup- 
ply watersheds, soil pH, soil cation exchange capacity, soil composi- 
tion and permeability, cavernous bedrock, seismic activity, slope, 
mines and climate; 

(3) Natural resources such as wetlands, endangered species habitats, 
proximity to parks, forests, wilderness areas and historical sites, and 
air quality; 

(4) Local land use whether residential, industrial, commercial, recrea- 
tional, agricultural, and proximity to incompatible structures such as 

schools and airports; 
| (5) Transportation factors, such as proximity to waste generators and to 
| population, route safety and method of transportation; and 
_ (6) Aesthetic factors such as the visibility, appearance and noise level of 
the facility. 
h) are adopted by the Commission shall be subject to the following re- 
rements: 
' (1) No hazardous waste landfill shall be established until at least one 
comprehensive hazardous waste treatment facility is fully opera- 
tional in North Carolina. 
' (2) Hazardous waste shall be treated prior to disposal in North Carolina. 
| Long-term storage or disposal shall be used for the storage or disposal 
of the residual or ashes of hazardous waste which has been treated so 
the toxicity is low enough to present no significant health or safety 
hazard in the event of leakage from the facility. Hazardous waste 
that cannot be reduced, stabilized or destroyed to the extent which 
renders it sufficiently low in toxicity as to present no significant 
health or safety hazard in the event of leakage shall be stored in 
long-term retrievable storage until such methods are found. Hazard- 
ous waste in long-term retrievable storage shall be detoxified as soon 
as the Commission for Health Services determines based upon a pre- 
ponderance of the evidence that the technology is available at a rea- 
sonable cost. The Commission shall determine the extent of waste 
treatment required before hazardous waste can be disposed of in a 
hazardous waste landfill facility. 
(8) Any hazardous waste landfill facility hereafter constructed in this 
| State shall meet, at the minimum, the standards of construction im- 
posed by federal regulations adopted under the Federal Act at the 
time the permit is issued. 
_ (4) No hazardous waste landfill facility or polychlorinated biphenyl 
landfill facility shall be located within 25 miles of any other hazard- 
ous waste landfill facility or polychlorinated biphenyl landfill facil- 
ity. 
| (5) No hazardous waste landfill facility or polychlorinated bipheny| 
| landfill facility shall be permitted within 25 miles of a comprehensive 
hazardous waste treatment facility as defined in G.S. 1380A-290(1). 
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(6) The following will not be disposed of in a hazardous waste landfill] 
long-term retrievable storage: ignitables as defined in the Fede; 
Act, polyhalogenated biphenyls of 50 ppm or greater concentrati 
and free liquids whether or not containerized. | 

(7) The underground storage of either a hazardous waste landfill or lor 
term storage facility shall have at a minimum the following: a leac 
ate collection and removal system above an artificial impervio: 
liner of at least 30 mils in thickness, a minimum of five feet of clay, 
clay-like liner with a maximum permeability of 1.0 x 10-7 centin 
ters per second (cm/sec) below said artificial liner, and a leache; 
detection system immediately below the clay or clay-like liner. 

(8) Hazardous waste shall not be stored at a hazardous waste treatme 
facility for over 90 days prior to treatment or disposal. | 

(9) The Commission shall consider any hazardous waste treatment pi- 
cess proposed to it, if the process lessens treatment cost or improvy 
treatment over then current methods or standards required by t2 
Commission. [ 

(i) The Department shall submit to the General Assembly by he | 


(1) To monitor and regulate all generators of more than 100 kilograal 
per month of hazardous waste; and | 
(2) To locate, catalogue and monitor all existing hazardous waste i 
poundments and surface impoundments, including inactive hazar: 
ous waste disposal sites and “orphan dumps”, including those ownt 
or operated by units of State and local government, and shall subn; 
to the General Assembly by February 1, 1985, a plan to bring allf 


these under legal requirements in effect on February 1, 1985, inclu: 


ing a timetable for compliance. This plan shall include recordation f 
each of these sites in the office of the Register of Deeds in the coun/ 
where it is located. (1969, c. 899; 1973, c. 476, s. 128; 1975, c. 311,s.| 
G:6764)'8.41 19773 cel 23n197 7; 2nd Sess., Ci 1216; 1979, c. 464, s. 2;) 
694, s. 2; 1981, c. 704, s. 6; 1983, C 795, ss. 3, 8.1; Ci 891, S. 9: 191 
(Reg. Sess. 1984), g: 973, ss. 6, 7; c. 1034, s. 73; 1985, €: 582: G: 738, § i 


2,3.) 


Editor’s Note. — Session Laws 1983, c. 795, 
s. 8.1, provides that the amendments made by 
s. 3 of the act to repealed § 130-166.18 effec- 
tive July 18, 1983, are made to § 130A-294 
effective January 1, 1984. Section 3 of the act 
deleted subdivision (5) of subsection (a) and in- 
serted subdivisions (5a), (5b), (5c), and (5d). 

Session Laws 1983, c. 795, s. 8, contains a 
severability clause. 

Session Laws 1983 (Reg. Sess., 
1034, s. 256 is a severability clause. 

Chapter 150A, referred to in this section, 
was rewritten by Session Laws 1985, c. 746, s. 
1, effective January 1, 1986, and has been re- 
codified as Chapter 150B. 

Effect of Amendments. — The 1983 (Reg. 


1984), c. 
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Sess., 1984) amendment by c. 973, offecti 
June 26, 1984, added the second paragraph’ 
subsection (f) and added new subsections | ) 
through (i). 

The 1983 (Reg. Sess., 1984) amendment by, 
1034, effective July 1, 1984, added the SeCO | 
paragraph of subdivision (a)(4). 

The 1985 amendment by c. 582, effecti! 
July 3, 1985, added subdivision (a)(7). 

The 1985 amendment by c. 738, ss. 2 and, 
effective July 12, 1985, added subdivaal 
(c)(1a) and inserted “through the use of a lett’ 
of credit, insurance, surety, trust agreemel 
financial test, or financial test and corpora’ 
guarantee” in the parenthetical language j 
subdivision (c)(10). 
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$130A-295. Additional requirements for hazardous waste 
facilities. 


a) An applicant for a permit for a hazardous waste facility shall satisfy the 
partment that: 
| (1) Any hazardous waste facility constructed or operated by the appli- 
cant, or any parent or subsidiary corporation if the applicant is a 
corporation, has been operated in accordance, with sound waste man- 
agement practices and in substantial compliance with federal and 
State laws, regulations and rules; and 
(2) The applicant, or any parent or subsidiary corporation if the applicant 
is a corporation, is financially qualified to operate the proposed haz- 
ardous waste facility. 
b) The operator shall deposit in trust with the city or county government 
je half of one percent (0.05%) of the income of the comprehensive hazardous 
iste treatment facility, payable within 30 days of each calendar quarter, 
itil the total shall equal an amount of two hundred fifty thousand dollars 
200,000). As used herein, income means gross operating revenues less 
funds, rebates and allowances. This fund shall be available to the city or 
yinty in which the comprehensive hazardous waste treatment facility is 
ated for the purpose of defraying the cost of any cleanup which might be 
hyuired at the comprehensive hazardous waste treatment facility. The city or 
jinty may, in its discretion, use up to fifty thousand dollars ($50,000) of this 
yal to establish an Emergency Response Team, trained and equipped to 
fndle hazardous waste spills and to respond to accidents at hazardous waste 
watment facilities. Financial records shall be subject to the audit of the local 
ivernment for two years after any fee is paid. Any errors in the payment 
all be corrected by credit or debit in the next payment or payments by the 
erator of the hazardous waste facility. If the North Carolina Hazardous 
aste Treatment Commission owns and operates the facility, the North Caro- 
ia Hazardous Waste Treatment Commission, consistent with the resources 
failable, shall compensate the local government for expenses incurred due to 
ation of the facility. This compensation shall not exceed the amount of ad 
ilorem tax revenues the local government would have received if the facility 
re privately owned. Nothing herein shall be construed to limit in any way 
ds which might be available to local government from other sources. 
‘c) Although no one is required to use a comprehensive hazardous waste 
satment facility, use by North Carolina industry shall be encouraged. Noth- 
iz in this act shall be construed to prevent any hazardous waste or other 
uste generated or located in North Carolina from being removed from the 
ate for disposal, treatment or storage. (1981, c. 704, s. 7; 1983, c. 891, s. 2; 
[83 (Reg. Sess., 1984), c. 973, s. 8.) 


Uffect of Amendments. — The 1983 (Reg. 1984, designated the first paragraph as subsec- 
s., 1984) amendment, effective June 26, tion (a) and added subsections (b) and (c). 


—— 


130A-295.1. Limitations on permits for sanitary landfills. 


(a) The Department of Human Resources may not issue a permit for a 
snitary landfill, as defined in G.S. 130A-290(16), to be located within a 
‘aunty with a population of four hundred thousand or more if the landfill is to 
t located within one mile of an incorporated city, town, or village with a 
[pulation of two thousand five hundred or more in that county, without the 
tproval of the governing board of the city, town or village. 
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(b) The Department of Human Resources may not issue a permit for 
sanitary landfill, as defined in G.S. 130A-290(16), to or for a county with; 
population of four hundred thousand or more, or to or for any incor aaa 
city, town or village in that county, if the landfill is to be located within ai, 
other county, without the approval of the board of county commissioners of tl; 
county where the landfill is to be located. (1985, c. 757, s. 157.) 


} 
| 
Editor’s Note. — Session Laws 1985, c. 757, sions that are clearly intended to have an \ 
s. 157(c), makes this section effective upon rati- fect beyond the 1985-87 fiscal biennium, t: 


fication. The act was ratified July 15, 1985. textual provisions of this act apply only | 
Session Laws 1985, c. 757, s. 210 provides: funds appropriated for and activities occu 
“Except for statutory changes and other provi- during the 1985-87 fiscal biennium.” | 


§ 130A-296. Limitations on powers of local governments. | 


It is the intent of the General Assembly to prescribe a uniform system f) 
the management of hazardous waste and to place limitations upon the exe: 
cise by all units of local government in the State of the power to regulate t]; 
management of hazardous waste by means of special, local, or private acts | 
resolutions, ordinances, property restrictions, zoning regulations, or othe 
wise, as provided in G.S. 143B-216.10(b). (1981, c. 704, s. 24; 1983, c. 891, 5.7 


§ 130A-297. Receipt and distribution of funds. 


The Department may accept loans and grants from the federal governme), 
and other sources for carrying out the purposes of this Article, and shall ado, 
reasonable policies governing the administration and distribution of funds | 
units of local government, other State agencies, and private agencies, instit: 
tions or individuals for studies, investigations, demonstrations, surveys, pla’ 
ning, training, and construction or establishment of solid waste managemei 
facilities. (1969, c. 899; 1973, c. 476, s. 128; 1977, 2nd Sess., c. 1216; 1983, | 
LSS. ise2)) | 
| 
§ 130A-298. Hazardous waste fund. | 

} 

A nonreverting hazardous waste fund is established within the Departme) 
which shall be available to defray the cost to the State for monitoring and cai 
of hazardous waste landfill facilities after the termination of the period durir 
which the facility operator is required by applicable State and federal sta 
utes, rules or regulations to remain responsible for post-closure monitorir 
and care. The establishment of this fund shall in no way be construed © 
relieve or reduce the liability of facility operators or any persons for damam 
caused by the facility. The fund shall be maintained by fees collected pursuai 
to the provisions of G.S. 130A-294(a)(6). (1981, c. 704, s. 7; 1983, c. 891, s. 2 


§ 130A-299. Single agency designation. | 


The Department is designated as the single State agency for purposes of tl 
federal act or any State or federal legislation enacted to promote the propt 
management of solid waste. (1969, c. 899; 1973, c. 476, s. 128; 1977, 2nd Sess 


c. 1216; 1983, c. 891, s. 2.) | 


| 
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130A-300. Effect on laws applicable to water pollution 
control. 


‘a Article shall not be construed as amending, repealing or in any man- 
r abridging or interfering with those sections of the General Statutes of 


arges of wastes to the waters of the State as provided in Articles 21 and 
A, pecpier 143 of the General Statutes. (1977, 2nd Sess., c. 1216; 1983, c. 
fil, s. 2. 


{130A-301. Recordation of permits for disposal of waste 
| on land. 


(a) Whenever the Department approves a permit for a sanitary landfill or a 
feility for the disposal of hazardous waste on land, the owner of the facility 
sall be granted both an original permit and a copy certified by the Secretary. 
he permit shall include a legal description of the site that would be sufficient 
¢ a description in an instrument of conveyance. 

(b) The owner of a facility granted a permit for a sanitary landfill or a 
icility for the disposal of hazardous waste on land shall file the certified copy 
the permit in the register of deeds’ office in the county or counties in which 
e land is located. 

(c) The register of deeds shall record the certified copy of the permit and 
idex it in the grantor index under the name of the owner of the land. 

(d) The permit shall not be effective unless the certified copy is filed as 
quired under subsection (b). 

(e) When a sanitary landfill or a facility for the disposal of hazardous waste 
( land is sold, leased, conveyed or transferred, the deed or other instrument 
(transfer shall contain in the description section in no smaller type than that 
ted in the body of the deed or instrument a statement that the property has 
len used as a sanitary landfill or a disposal site for hazardous waste and a 
ference by book and page to the recordation of the permit. (1973, c. 444; c. 
‘6, s. 128; 1977, 2nd Sess., c. 1216; 1981, c. 480, s. 3; 1983, c. 891, s. 2.) 


4 


130A-302. Sludge deposits at sanitary landfills. 


‘Sludges generated by the treatment of wastewater discharges which are 
int sources subject to permits granted under Section 402 of the Federal 
‘ater Pollution Control Act, as amended (P.L. 92-500), or permits generated 
nder G. S. 143-215.1 by the Environmental Management Commission shall 
it be deposited in or on a sanitary landfill permitted under this Article 
less in a compliance with the rules concerning solid waste adopted under 


lis Article. (1977, 2nd Sess., c. 1216; 1983, c. 891, s. 2.) 


130A-303. Imminent hazard. 


(a) The judgement of the Secretary that an imminent hazard exists con- 
(rning solid waste shall be supported by findings of fact made by the Secre- 


(ry. 
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(b) In order to eliminate an imminent hazard, the Secretary may, witho. 
notice or hearing, issue an order requiring that immediate action be taken | 
protect the public health or the environment. This order may be directed to 
generator or transporter of solid waste or to the owner or operator of a sol 
waste management facility. (1977, 2nd Sess., c. 1216; 1981, c. 704, s. 7; 198 
c: 891, s. 2.) 


§ 130A-304. Information received pursuant to this Articl 


(a) For the purposes of this Article, upon a showing satisfactory to ft] 
Department by a person that all or any part of records, reports or informatic 
to which the Department has access under G.S. 1380A-16, would divulge info) 
mation entitled to protection under subsection (b), the Department shall co: 
sider the information confidential in accordance with the purposes of th 
subsection, except that the record, report or information may be disclosed | 
other officers, employees or authorized representatives of the Departme: 
concerned with carrying out this Article or when relevant in any proceedirz 
under this Article. | 

(b) For the purposes of this Article, if an officer or employee of the Depaz 
ment publishes, divulges, discloses or makes known in any manner or to at 
extent not authorized by law any information revealed in the course of er 
ployment or official duties or by reason of examination or investigation ma( 
by, or return, report or record made to or filed with the Department whi¢ 
information concerns or relates to the trade secrets, or to the identity, coni 
dential statistical data, amount or source of any income, profits, losses, 1 
expenditures of any person, firm, partnership, corporation, or association; ‘ 
permits any income return or copy or any book containing any abstract ori 
particulars to be seen or examined by any person except as provided in subse 
tion (a) shall be guilty of a misdemeanor and fined not more than five hundre 
dollars ($500.00) or imprisoned not more than two years or both; and shall } 
removed from office or employment. (1977, 2nd Sess., c. 1216; 1983, c. 891, 
2; 1985, c. 738, s. 5.) 


Effect of Amendments. — The 1985 ratus” following “concerns or relates to t! 
amendment, effective July 12, 1985, deleted trade secrets” near the middle of subdivisi 
“processes, operations, style of work, or appa- _(b). | 


§ 130A-305. Construction. 


This Article shall be interpreted as enabling the State to obtain feder, 
financial assistance in carrying out its solid waste management program ar 
to obtain the authority needed to assume primary enforcement responsibilit 
for that portion of the solid waste management program concerning the mai 
agement of hazardous waste. (1983, c. 891, s. 2.) 


= — 


Cross References. — For similar provision, 
see § 130-166.21D. 


§ 130A-306. Hazardous Waste Site Remedial Fund. 


There is established under the control and direction of the Department, a 
Emergency Hazardous Site Remedial Fund which shall be a nonrevertin 
fund consisting of any money appropriated for such purpose by the Gener: 
Assembly or available to it from grants, fees, charges, and other money pai 
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\Editor’s Note. — Session Laws 1983 (Reg. Session Laws 1983 (Reg. Sess., 1984), c. 
ss., 1984), c. 1034, s. 257, makes this section 1034,5. 256isa severability clause. 
yective July 1, 1984. 


| 130A-307: Reserved for future codification purposes. 


{180A-308. Continuing releases at permitted facilities. 


‘Standards adopted under G.S. 130A-294(c) shall require, and a permit is- 
fied after November 8, 1984, shall require corrective action for all releases of 
jwardous waste or constituents from any solid waste management unit at a 
featment, storage, or disposal facilityseeking a permit under G.S. 
NOA-294(c), regardless of the time at which waste was placed in such unit. 
prmits issued under G.S. 130A-294(c) which implement Section 3005 of the 
Bderal Act (42 U.S.C. § 6925) shall contain schedules of compliance for such 
(rrective action (where such corrective action cannot be completed prior to 
isuance of the permit) and assurances of financial responsibility for complet- 
ig such corrective action. Notwithstanding any other provision of this sec- 
m, this section shall apply only to units, facilities, and permits that are 
vered by Section 3004(u) of the Federal Act (42 U.S.C. Section 6924) (u)). 
otwithstanding the foregoing, corrective action authorized elsewhere in this 
inapter shall not be limited by tis section. (1985, c. 738, s. 4.) 


Editor’s Note. — Session Laws 1985, c. 738, 
16 makes this section effective upon ratifica- 
(in. The act was ratified July 12, 1985. 


'130A-309. Corrective actions beyond facility boundary. 


Standards adopted under G.S. 130A-294(c) shall require that corrective ac- 
‘on be taken beyond the facility boundary where necessary to protect human 
salth and the environment unless the owner or operator of the facility con- 
(red demonstrates to the satisfaction of the Department that, despite 
\ieowner or operator’s best efforts, the owner or operator was unable to obtain 
ile necessary permission to undertake such action. Such standards shall take 
fect upon adoption and shall apply to: 
' a. All facilities operating under permits issued under 130A-294(c); and 
' pb. All landfills, surface impoundments, and waste pile units (including 
any new units, replacements of existing units or lateral expansions of 
i existing units) which receive hazardous waste after July 26, 1982. 
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Pending adoption of such rules, the Department shall issue corrective actiy 
orders for facilities referred to in a. and b., on a case-by-case basis, consiste} 
with the purposes of this section. Notwithstanding any other provision of ths 
sectoin, this section shall apply only to units, facilities, and permits that a3 
covered by Section 3004(v) of the Federal Act (42 U.S.C. Section 6924(y| 
Notwithstanding the foregoing, corrective action authorized elsewhere in tk; 
Chapter shall not be limited by this section. (1985, c. 738, s. 4.) 


Editor’s Note. — Session Laws 1985, c. 738, 
s. 6 makes this section effective upon ratifica- 
tion. The act was ratified July 12, 1985. 


§§ 130A-309, 130A-310: Reserved for future codification purposes. 


ARTICLE 10. 
North Carolina Drinking Water Act. 


§ 130A-311. Short title. 


This Article shall be cited as the “North Carolina Drinking Water Act 
(1979, cn 788) sel 983%; 891452) 


§ 130A-312. Purpose. 


The purpose of this Article is to regulate water systems within the Stat 
which supply drinking water that may affect the public health. (1979, c. 78) 
s. 1; 1983, c. 891, s. 2.) 


§ 130A-313. Definitions. 


The following definitions shall apply throughout this Article: 
(1) “Administrator” means the Administrator of the United States Env 
ronmental Protection Agency. : 

(2) “Certified laboratory” means a facility for performing bacteriologica 
chemical or other analyses on water which has received interim ¢ 
final certification by either the Environmental Protection Agency ¢ 
the Department. 

(3) “Contaminant” means any physical, chemical, biological or radiolog. 
cal substance or matter in water. 

(4) “Drinking water rules” means rules adopted pursuant to this Article 

(5) “Federal act” means the Safe Drinking Water Act of 1974, PI) 
93-523, as amended. 

(6) “Federal agency” means any department, agency or instrumentalit 
of the United States. | 

(7) “Maximum contaminant level” means the maximum permissibl] 
level of a contaminant in water which is delivered to any user of | 
public water system. 

(8) “National primary drinking water regulations” means primar 
drinking water regulations promulgated by the Administrator pursu 
ant to the federal act. | 

(9) “Person” means an individual, corporation, company, association 


partnership, unit of local government, State agency, federal agenc' 
or other legal entity. 
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(10) “Public water system” means a system for the provision to the public 
of piped water for human consumption if the system serves 15 or 
more service connections or which regularly serves 25 or more indi- 
viduals. The term includes: 

_a. Any collection, treatment, storage or distribution facility under 
control of the operator of the system and used primarily in con- 
nection with the system; and 

b. Any collection or pretreatment storage facility not under the con- 
trol of the operator of the system which is used primarily in 
connection with the system. 

A public water system is either a “community water system” or a 

“noncommunity water system” as follows: 

a. “Community water system” means a public water system which 
serves 15 or more service connections or which regularly serves 
at least 25 year-round residents. 

b. “Noncommunity water system” means a public water system 
which is not a community water system. 

(11) “Supplier of water” means a person who owns, operates or controls a 
public water system. 

(12) “Treatment technique requirement” means a requirement of the 
drinking water rules which specifies a specific treatment technique 
for a contaminant which leads to reduction in the level of the contam- 
inant sufficient to comply with the drinking water rules. (1979; ec: 
788, s. 1; 1983, c. 891, s. 2.) 


130A-314. Scope of the Article. 


(a) The provisions of this Article shall apply to each public water system in 

le State unless the public water system meets all of the following conditions: 

_ (1) Consists only of distribution and storage facilities and does not have 
any collection and treatment facilities; 

(2) Obtains all of its water from, but is not owned or operated by, a public 
water system to which the drinking water rules apply; 

(3) Does not sell water to any person; and 

__ (4) Is not a carrier which conveys passengers in interstate commerce. 

(b) A provision of any charter granted to a public water system in conflict 

ith the provisions of this Article is repealed. (1979, c. 788, s. 1; 1983, c. 891, 

2.) 


: 130A-315. Drinking water rules. 


(a) The Commission shall adopt and the Secretary shall enforce drinking 

ater rules to regulate public water systems. The rules may distinguish be- 

‘een community water systems and noncommunity water systems. 

(b) The rules shall: . 

1@ (1) specity contaminants which may have an adverse effect on the public 
ealth; 

(2) Specify for each contaminant either: 

a. A maximum contaminant level which is acceptable in water for 
human consumption, if it is feasible to establish the level of the 
contaminant in water in public water systems; or am 

One or more treatment techniques which lead to a reduction in the 
level of contaminants sufficient to protect the public health, if it 
is not feasible to establish the level of the contaminants in water 
in a public water system; and 
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(3) Establish criteria and procedures to assure a supply of drinking wate 
which dependably complies with maximum contaminant levels an 
treatment techniques as determined in paragraph (2) of this subse 
tion. These rules may provide for: 
a. The minimum quality of raw water which may be taken into 
public water system; | 
b. A program of laboratory certification; 
c. Monitoring and analysis; 
d. Record-keeping and reporting; 
e. Notice of noncompliance, failure to perform monitoring, variance 
and exemptions; 
f. Inspection of public water systems; inspection of records require 
to be kept; and the taking of samples; 
g. Criteria for design and construction of new or modified publi 
water systems; | 
h. Review and approval of design and construction of new or modifie 
public water systems; 
i. Siting of new public water system facilities; 
j. Variances and exemptions from the drinking water rules; and 
k. Additional criteria and procedures as may be required to carry ou 
the purpose of this Article. 

(b1) The rules may also, in conformity with the purpose of this Article a 
stated in G.S. 1380A-312, provide criteria and procedures to insure an ade 
quate supply of drinking water, in the following areas: 

(1) Record-keeping and reporting; 

(2) Inspection of public water systems and required records; 

(3) Criteria for design and construction of new or modified public wate 
systems; 

(4) Review and approval of design and construction of new or modifie 
public water systems; 

(5) Siting of new public water systems; 

(6) Variances and exemptions from these rules; and 

(7) Notice of non-compliance. 

(c) The drinking water rules may be amended as necessary in accordance 
with required federal regulations. (1979, c. 788, s. 1; 1983, c. 891, s. 2; 1985, « 
417, ss. 1, 2.) 


Effect of Amendments. — The 1985 
amendment, effective June 18, 1985, added 
subsection (b1). 


§ 130A-316. Department to examine waters. 


The Department shall examine all waters and their sources and surround 
ings which are used as, or proposed to be used as, sources of public wate 
supply to determine whether the waters and their sources are suitable for us 
as public water supply sources. (1979, c. 788, s. 1; 1983, c. 891, s. 2.) 


§ 130A-317. Department to provide advice; submission anc 
approval of public water system plans. 


(a) The Department shall advise all persons and units of local governmen 
locating, constructing, altering or operating or intending to locate, construct 
alter or operate a public water system of the most appropriate source of wate 
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supply and the best practical method of purifying water from that source 
having regard to the present and prospective needs and interests of other 
persons and units of local government which may be affected. The Depart- 
ment shall also advise concerning accepted engineering practices in the loca- 
_tion,.construction, alteration and operation of public water systems. 

_ (b) All persons and units of local government constructing or altering a 
public water system shall give prior notice and submit plans, specifications 
_and other information to the Department. The Commission shall adopt rules 
providing for the amount of prior notice required to be given and the nature 
and detail of the plans, specifications and other information required to be 
submitted. The Commission shall take into consideration the complexity of 
the construction or alteration which may be involved and the resources of the 
Department to review the plans, specifications and other information. The 
Department shall review the plans, specifications and other information, and 
‘notify the person, Utilities Commission and unit of local government of com- 
| pliance or lack of compliance with applicable statutes and rules of the Com- 
mission. 

(c) No person or unit of local government shall begin construction or alter- 
ation of a public water system or award a contract for construction or alter- 
ation unless: 
| (1) The plans for construction or alteration have been prepared by an 

engineer licensed by this State; 
(2) The Department has determined that the system, as constructed or 
altered, will be capable of compliance with the drinking water rules; 
(3) The Department has determined that the system is capable of inter- 
connection at an appropriate time with an expanding municipal, 
county or regional system; 
(4) The Department has determined that adequate arrangements have 
been made for the continued operation, service and maintenance of 
| the public water system; and 
(5) The Department has approved the plans and specifications. 
_ (d) Municipalities, counties, local boards or commissions, water and sewer 
authorities, or groups of municipalities and counties may establish and ad- 
‘minister within their utility service areas their own approval program in lieu 
‘of State approval of water system plans required in subsection (c) of this 
section for construction or alteration of the distribution system of a proposed 
or existing public water system, subject to the prior certification of the De- 
partment. For purposes of this subsection, the service area of a municipality 
shall include only that area within the corporate limits of the municipality 
_and that area outside a municipality in its extraterritorial jurisdiction where 
water service is already being provided to the permit applicant by the 
-municijpality or connection to the municipal water system is immediately 
available to the applicant; the service areas of counties and the other entities 
_or groups shall include only those areas where water service is already being 
‘provided to the applicant by the permitting authority or connection to the 
‘permitting authority’s system is immediately available. No later than the 
180th day after the receipt of an approval program and statement submitted 
_by any local government, commission, authority, or board, the Department 
shall certify any local program that: rate 
| (1) Provides by ordinance or local law for requirements compatible with 
those imposed by this Article, and the standards and rules adopted 
pursuant to this Article; 
(2) Provides that the Department receives notice and a copy of each appli- 
cation for approval and that the Department receives copies of ap- 
proved plans; 


a 
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(3) Provides that plans and specifications for all construction and alter- | 
ations be prepared by or under the direct supervision of an engineer | 
licensed to practice in this State; | 

(4) Provides for the adequate enforcement of the program requirements | 
by appropriate administrative and judicial process; | 

(5) Provides for the adequate administrative organization, engineering | 
staff, financial and other resources necessary to effectively carry out. 
its plan review program; | 

(6) Provides that the system is capable of interconnection at an appropri- | 
ate time with an expanding municipal, county, or regional system; — 

(7) Provides for the adequate arrangement for the continued operation, 
service, and maintenance of the public water system; 

(8) Provides that an approved system, as constructed or altered, will be 
capable of compliance with the drinking water rules; and | 

(9) Is approved by the Department as adequate to meet the requirements | 
of this Article and any applicable rules adopted pursuant to this » 
Article. 

The Department may deny, suspend, or revoke the certification of a local - 
program upon a finding that a violation of the provisions in subsection (d) of © 
this section has occurred. A local government administering an approval pro- | 
gram shall be given notice that there has been a tentative decision to deny, © 
suspend, or revoke certification and that an administrative hearing will be 
held in accordance with Chapter 150A of the General Statutes where the 
decision may be challenged. If a violation of the provisions in subsection (d) of : 
this section presents an imminent hazard, certification may be suspended or » 
revoked immediately. The Department shall give notice of the immediate ° 
suspension or revocation and notice that an administrative hearing will be > 
held in accordance with Chapter 150A of the General Statutes where the 
decision may be challenged. | 

Notwithstanding any other provisions of this subsection, if the Department | 
determines that a public water system is violating plan approval require- | 
ments of a local program and that the local government has not acted to 
enforce those approval requirements, the Department may, after written no- 
tice to the local government, take enforcement action-in accordance with the - 
provisions of this Article. (1979, c. 788, s. 1; 1983, c. 891, s. 2; 1985, c. 697, s. 
ip) 


Editor’s Note. — Session Laws 1985, c. 697, Effect of Amendments. — The 1985 — 
s. 3 provides that the Health Services Commis- amendment, effective July 11, 1985, added 
sion and the Environmental Management  gubsection (d). 

Commission shall adopt rules, standards, and 
regulations to implement the act no later than 
January 1, 1986. 


§ 130A-318. Disinfection of public water systems. 


(a) The Department is authorized to require disinfection of: 
(1) Public water systems introduced on or after January 1, 1972; and 

(2) All public water systems, regardless of the date introduced, whenever: 

a. The maximum microbiological contaminant level is exceeded; or 

b. Conditions exist which make continued use of the water poten- 

tially hazardous to public health. 
(b) Public water systems shall employ disinfection methods and procedures 
approved by the Department. (1979, c. 788, s. 1; 1983, c. 891, s. 2.) 
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} 130A-319. Condemnation of lands for public water sys- 
. tems. 


| All units of local government operating public water systems and all water 
sompanies operating under franchise from the State or units of local govern- 
nent, may acquire by condemnation lands and rights in lands and water 
iecessary for the successful operation and protection of their systems. Con- 
lemnation proceedings under this section shall be the same as prescribed by 
aw under Chapter 40A of the General Statutes. (1979, c. 788, s. 1; 1981, c. 
)19, s. 14; 1983, c. 891, s. 2.) ; 


} 130A-320. Sanitation of watersheds; rules; inspections. 


(a) The Commission shall adopt rules governing the sanitation of water- 
theds from which public drinking water supplies are obtained. In adopting 
‘hese rules the Commission is authorized to consider the different classes of 
vatersheds, taking into account general topography, nature of watershed de- 
relopment, density of population and need for frequency of sampling of raw 
vater. The rules shall govern the keeping of livestock, operation of recrea- 
ional areas, maintenance of residences and places of business, disposal of 
sewage, establishment of cemeteries or burying grounds, and any other fac- 
ors which would endanger the public water supply. 

_(b) Any person operating a public water system and furnishing water from 
infiltered surface supplies shall inspect the watershed area at least quarterly, 
ind more often when the Department determines that more frequent inspec- 
ions are necessary. (1979, c. 788, s. 1; 1983, c. 891, s. 2.) 


} 130A-321. Variances and exemptions; considerations; du- 
ration; condition; notice and hearing. 


(a) The Secretary may authorize variances from the drinking water rules. 
__ (1) The Secretary may grant one or more variances to a public water 
system from any requirement respecting a maximum contaminant 

level of an applicable drinking water rule upon a finding that: 

a. Because of characteristics of the raw water sources reasonably 
available to the system, the system cannot meet the require- 
ments respecting the maximum contaminant levels of the 
drinking water rules despite application of the best technology, 
treatment techniques or other means which the Secretary finds 
are generally available (taking costs into consideration); and 

b. The granting of a variance will not result in an unreasonable risk 
to public health when considering the population exposed, the 
projected duration of the requested variance and the degree to 
which the maximum contaminant level is being or will be 
exceeded. 

(2) The Secretary may grant one or more variances to a public water 
system from any requirement of a specified treatment technique of an 
applicable drinking water rule upon a finding that the public water 
system applying for the variance has demonstrated that the treat- 
ment technique is not necessary to protect the public health because 
of the nature of the raw water source of the system. 

(3) In consideration of whether the public water system is unable to com- 
ply with a contaminant level required by the drinking water rules 
because of the nature of the raw water sources, the Secretary shall 
consider factors such as: 
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a. The availability and effectiveness of treatment methods for th 
contaminant for which the variance is requested; and 

b. Costs of implementing the best treatment(s), improving thi 
quality of the raw water by the best means or using an alternati 

source. a 

(4) In consideration of whether a public water system should be granted ; 
variance from a required treatment technique because the treatmen’ 

is unnecessary to protect the public health, the Secretary shall con’ 
sider factors such as: | 

a. Quality of the water source including water quality data and per. 
tinent sources of pollution; and 

b. Source protection measures employed by the public water system’ 

(b) The Secretary may authorize exemptions from the drinking water rules 
(1) The Secretary may exempt a public water system from any require 
ment respecting a maximum contaminant level or any treatmen' 
technique requirement, or from both, of an applicable drinking wate 
rule upon a finding that: | 

a. Due to compelling factors, including economic factors, the publi 
water system is unable to comply with the contaminant level o1 
treatment technique requirement; j 


il 


b. The public water system was in operation on the effective date 0 

the contaminant level or treatment technique requirement or 

for a system that was not in operation on that date, only if n 

reasonable alternative source of drinking water is available tc 

the new system; and | 

c. The granting of the exemption will not result in an unreasonable 

risk to public health when considering the population exposed 

the projected duration of the requested exemption and the degree 

to which the maximum contaminant level is being or will be 

exceeded. | 

(2) In consideration of whether the public water system is unable to com: 

ply due to compelling factors, the Secretary shall consider factors 

such as: | 

a. Construction, installation or modification of treatment equipment 

or systems; | 

b. The time needed to put into operation a new treatment facility tc 

replace an existing system which is not in compliance; and | 

c. Economic feasibility of immediate compliance. | 

(c) As a condition of issuance of either a variance or an exemption, the 

Secretary shall require that the public water system adhere to a schedule of 

compliance, including increments of progress with each drinking water rule 

for which the variance or exemption was issued. As a further condition of the 

variance or exemption, the Secretary shall require implementation by the 

public water system of any necessary control measures prescribed by the 

Secretary during the period ending on the date of compliance with the re- 

que nea The schedules of compliance must be prescribed within one year ol 

the date the variance or exemption has been granted. The compliance sched- 

ule for an exemption shall require compliance as expeditiously as practical 

but no later than January 1, 1984, for the initial drinking water rules, and no 

later than seven years after the date of revised drinking water regulations 

setting new maximum contaminant levels or treatment techniques. Compli- 

ance dates can be extended two years if the public water supply has entered 

into an enforceable agreement to become part of a regional water system. 

(d) The Secretary shall provide notice and opportunity for public hearing on 

proposed variances and proposed variance and exemption schedules. (1979, c. 
788, s. 1; 1981, c. 353, ss. 1, 2; 1983, c. 891, s. 2.) 


1 
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§ 130A-322. Imminent hazard; power of the Secretary. 


(a) The Secretary shall judge whether an imminent hazard exists concern- 
ing a present or potential condition in a public water system. 

(b) In order to eliminate an imminent hazard, the Secretary may, without 
notice or hearing, issue an order requiring the person or persons involved to 
immediately take action necessary to protect the public health. A copy of the 
order shall be delivered by certified mail or personal service. The order shall 
‘become effective immediately and shall remain in effect until modified or 
rescinded by the Secretary or by a court of competent jurisdiction. (1979, c. 
788, s. 1; 1983, c. 891, s. 2.) 

i 


, 
. 
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'§ 130A-323. Emergency plan for drinking water; emer- 
| gency circumstances defined. 


| (a) The Secretary shall develop and implement an adequate plan for the 
‘provision of drinking water under emergency circumstances. When the Secre- 
tary determines that emergency circumstances exist with respect to a need for 
drinking water, the Secretary may take action in accordance with the plan as 
necessary in order to provide drinking water. 

__ (b) Emergency circumstances shall exist whenever the available supply of 
drinking water is inadequate. (1979, c. 788, s. 1; 1983, c. 891, s. 2.) 


§ 130A-324. Notice of noncompliance; failure to perform 
monitoring; variances and exemptions. 


Whenever a public water system: 
(1) Is not in compliance with the drinking water rules; 
| (2) Fails to perform an applicable testing procedure or monitoring re- 
quired by the drinking water rules; 
(3) Is subject to a variance granted for inability to meet a maximum 
contaminant level requirement; 
(4) Is subject to an exemption; or 
(5) Fails to comply with the requirements prescribed by a variance or 
exemption, 
the supplier shall as soon as possible, but not later than 48 hours after discov- 
ery, notify the Department and give public notification as prescribed by the 
drinking water rules. (1979, c. 788, s. 1; 1983, c. 891, s. 2.) 


's 130A-325. Prohibited acts. 


\ 


The following acts are prohibited: 
| (1) Failure by a supplier of water to comply with this Article, an order 
| issued under this Article, or the drinking water rules; 

(2) Failure by a supplier of water to comply with the requirements of G.S. 
130A-324 or the dissemination by a supplier of any false or mislead- 
ing information with respect to remedial actions being undertaken to 
achieve compliance with the drinking water rules; 

| (3) Refusal by a supplier of water to allow the Department or local health 

department to inspect a public water system as provided for in G.S. 

j 130A-17; 

| (4) The willful defiling by any person of any water supply of a public 
water system or the willful damaging of any pipe or other part of a 
public water system; 
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(5) The discharge by any person of sewage or other waste above th 
intake of a public water system, unless the sewage or waste has bee! 
passed through a system of purification approved by the Departmen 
and the Department of Natural Resources and Community Develo 
ment; and | 

(6) The failure by a person to maintain a system approved by the Depart 
ment for collecting and disposing of all accumulations of human ex 
crement located on the watershed of a public water system. (1979, ¢ 
788, s. 1; 1983, c. 891, s. 2; 1985, c. 462, 2.) 


Effect of Amendments. — The 1985 _ tuted “G.S. 130A-17” for “G.S. 130A-16” at th 
amendment, effective June 24, 1985, substi- end of subdivision (3). 


§ 130A-326. Powers of the Secretary. 


To carry out the provisions of this Article, the Secretary is authorized to 

(1) Administer and enforce the provisions of this Article, the drinkin; 
water rules and orders issued under this Article; 

(2) Enter into agreements or cooperative arrangements with, or partici 
pate in related programs of other states, other state agencies, federa 
or interstate agencies, units of local government, educational institu 
tions, local health departments or other organizations or individuals 

(3) Receive financial and technical assistance from the federal govern 
ment and other public or private agencies; | 

(4) Require public water systems to take actions or make modifications a: 
necessary to comply with the requirements of this Article or the 
drinking water rules; 

(5) Prescribe policies and procedures necessary or appropriate to carr) 
out the Secretary’s function under this Article; and | 

(6) Establish and collect fees to recover the costs of laboratory analyse: 
performed for compliance with this Article. The fees shall not exceec 
two hundred dollars ($200.00) for each analysis. (1979, c. 788, s. 1. 
1981, c. 562, s. 9; 1983, c. 891, s. 2.) 


§ 130A-327. Construction. 


This Article shall be interpreted as giving the State the authority needed tc 


assume primary enforcement responsibility under the federal act. (1979, c. 
788, s. 1; 1983, c. 891, s. 2.) 


§§ 130A-328 to 130A-332: Reserved for future codification purposes. 


ARTICLE jth 


Sanitary Sewage Systems. 


§ 130A-333. Purpose. 


The General Assembly finds and declares that continued installation, at a 
rapidly and constantly accelerating rate, of septic tank systems and other 
types of sanitary sewage systems in a faulty or improper manner and in areas 
where unsuitable soil and population density adversely affect the efficiency 
and functioning of these systems, has a detrimental effect on the public health 
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and environment through contamination of land, groundwater and surface 
, waters. Recognizing, however, that sewage can be rendered ecologically safe 
| and the public health protected if methods of sewage collection, treatment and 
| disposal are properly regulated and recognizing that sanitary sewage collec- 
tion, treatment and disposal will continue to be necessary to meet the needs of 
| an expanding population, the General Assembly intends to ensure the regula- 
_ tion of sewage collection, treatment and disposal systems so that these sys- 
_tems may continue to be used, where appropriate, without jeopardizing the 
_ public health. (1973, c. 452, s. 3; 1981, c. 949, s. 3; 1983, c. 891, s. 2.) 


'§ 130A-334. Definitions. 


The following definitions shall apply throughout this Article: 

(1) “Construction” means any work at the site of placement done for the 
| purpose of preparing a residence, place of business or place of public 
assembly for initial occupancy, or subsequent additions or modifica- 
tions which increase sewage flow. 

(2) Repealed by Session Laws 1985, c. 462, s. 18, effective June 24, 1985. 
(3) “Location” means the initial placement for occupancy of a residence, 
place of business or place of public assembly. 

(4), Alaa by Sesson Laws 1985, c. 462, s. 18, effective June 24, 


(6) “Place of business” means a store, warehouse, manufacturing estab- 
lishment, place of amusement or recreation, service station, office 
building or any other place where people work. 

(7) “Place of public assembly” means a fairground, auditorium, stadium, 
| care campground, theater or any other place where people assem- 
| ble. 

(8) “Public or community sewage system” means a single system of sew- 
age collection, treatment and disposal owned and operated by a sani- 
; tary district, a metropolitan sewage district, a water and sewer au-. 

thority, a county or municipality or a public utility. 

(9) “Relocation” means the displacement of a residence or place of busi- 
ness from one site to another. 

(10) “Residence” means a private home, dwelling unit in a multiple fam- 
ily structure, hotel, motel, summer camp, labor work camp, manufac- 

tured home, institution or any other place where people reside. 

| (11) “Sanitary sewage system” means a complete system of sewage collec- 
tion, treatment and disposal including approved privies, septic tank 
systems, connection to public or community sewage systems, sewage 
reuse or recycle systems, mechanical or biological treatment systems, 
or other such systems. 

(12) “Septic tank system” means a subsurface sanitary sewage system 
consisting of a settling tank and a subsurface disposal field. 

(13) “Sewage” means the liquid and solid human body waste and liquid 
waste generated by water-using fixtures and appliances, including 
those associated with foodhandling. The term does not include indus- 
trial process wastewater or sewage that is combined with industrial 
process wastewater. (1973, c. 452, s. 4; 1981, c. 949, s. 3; 1983, c. 891, 
s. 2; 1985, c. 462, s. 18; c. 487, s. 9.) 
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Effect of Amendments. — The 1985 — The 1985 amendment by c. 487, s. 9, effective 
amendment c. 462, s. 18, effective June 24, June 27, 1985, substituted a reference to “man-) 
1985, deleted subdivision (2), defining “Land ufactured home” for a reference” to mobile 
sales business,” subdivision (4), defining “Mo- ume” in subdivision (10). 
bile home dealer,” and subdivision (5), defining 
“Mobile home sales lot.” 


§ 130A-335. Sanitary sewage collection, treatment and dis- 
posal; rules. : 


(a) A person owning or controlling a residence, place of business or a place 
of public assembly shall provide a sanitary sewage system. A sanitary sewage 
system may include components for collection, treatment and disposal of sew- | 
age. | 

(b) Any public or community sanitary sewage system and any sanitary 
Sewage system which is designed to discharge effluent to the land surface or 
surface waters shall be approved by the Department of Natural Resources and | 
Community Development under rules adopted by the Environmental Manage- 
ment Commission. All other sanitary sewage systems shall be approved by 
the Department of Human Resources under rules adopted by the Commission 
for Health Services. | 

(c) A sanitary sewage system subject to approval under rules of the Com-. 
mission shall be reviewed and approved under rules of a local board of health 
in the following circumstances: 

(1) The local board of health, on its own motion, has requested the De- 
partment to review its proposed rules concerning sanitary Sewage 
systems; and 

(2) The Department has found that the rules of the local board of health | 
concerning sanitary sewage collection, treatment and disposal sys- 
tems are at least as stringent as the Commission’s rules, and are | 
sufficient and necessary to safeguard the public health. ( 

(d) The Department may, upon its own motion, upon the request of a local — 
board of health or upon the request of a citizen of an affected county, review - 
its findings under subsection (c) of this section. | 

(e) The rules of the Commission and the rules of the local board of health © 
shall address at least the following: Sewage characteristics; Design unit; De- . 
sign capacity; Design volume; Criteria for the design, installation, operation, 
maintenance and performance of Sanitary sewage collection, treatment and 
disposal systems; Soil morphology and drainage; Topography and landscape | 
position; Depth to seasonally high water table, rock and water impeding for- 


mations; Proximity to water supply wells, shellfish waters, estuaries, — 
marshes, wetlands, areas subject to frequent flooding, streams, lakes, Swamps | 
and other bodies of surface or groundwaters; Density of sanitary sewage col-_ 
lection, treatment and disposal systems in a geographical area; Requirements — 


for issuance, suspension and revocation of permits; and Other factors which 


affect the effective operation and performance of sanitary sewage collection, — 
treatment and disposal systems. The rules regarding required design capacity — 


and required design volume for sanitary sewage systems shall provide that 


exceptions may be granted upon a showing that a system is adequate to meet _ 


actual daily water consumption. 


(f) The rules of the Commission and the rules of the local board of health 


shall classify sanitary systems of sewage collection, treatment and disposal 


{ 


according to size, type of treatment and any other appropriate factors. The — 
rules shall provide construction requirements, standards for operation and — 
ownership requirements for each classification of sanitary systems of sewage — 


collection, treatment and disposal in order to prevent, as far as reasonably 
possible, any contamination of the land, groundwater and surface waters. The 
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) epartment and local health departments may impose conditions on the issu- 

ace of permits and may revoke the permits for failure of the system to satisfy 
“ae conditions, the rules or this Article. The permits shall be valid for a period 
_rescribed by the rules and may be renewed upon a showing satisfactory to 
ie Department or the local health department that the system is in compli- 
ace with the current rules and this Article. (1957, c. 1357, s. 1; 1973, c. 471, s. 
+ ¢, 476, s. 128; c. 860; 1977, c. 857, s. 1; 1979, c. 788, s. 2: 1981, c. 949, s. 3: . 
£1127, s. 47; 1983, c. 891, s. 2.) 


OPINIONS OF ATTORNEY GENERAL 


Effect of Commission Rules on Local health. However, after the effective date of the 


ules. — The rules and regulations of a local 
yard of health may permit the installation of 
septic tank system or an alternative ground 


rules and regulations of the Commission for 
Health Services governing sewage disposal, 
the provisions of such rules may apply. See 


opinion of Attorney General to Mr. Howard B. 
Campbell, 23 July 1975, rendered under for- 
mer § 130-166.25. 


_ sorption sewage disposal system in soil clas- 
fied as “unsuitable” if such installation will 
ot have a detrimental effect on the public 


-130A-336. Improvement permit required. 


(a) No person shall commence or assist in the construction, location or 
elocation of a residence, place of business or place of public assembly in an 
rea not served by an approved sanitary sewage system unless an improve- 
nent permit is obtained from the local health department. This requirement 
hall not apply to a residence exhibited for sale or stored for later sale and 
ntended to be located at another site after sale. 
_(b) The local health department shall issue an improvement permit autho- 
izing work to proceed and the installation or repair of a sanitary sewage 
stem when it has determined after a field investigation that the system can 
ye installed and operated in compliance with the rules and this Article. No 
erson shall commence or assist in the installation, construction, or repair of a 
‘anitary sewage system, other than a connection to an approved public or 
sommunity sewage system, or a repair of a sanitary sewage system, which 
‘epair is not an expansion or improvement of the system and which is made 
mtirely within the property of the person making or contracting for the 
‘epair, unless the improvement permit has been obtained from the local 
1ealth department. The Department and the local health department may 
mpose conditions on the issuance of an improvement permit. (1973, c. 452, s. 
5; c. 476, s. 128; 1981, c. 949, s. 3; 1983, c. 891, s. 2; 1985, c. 273.) 


Effect of Amendments. — The 1985 
amendment, effective May 29, 1985, added the 


yresent second sentence of subsection (b). 


OPINIONS OF ATTORNEY GENERAL 


Mobile Home Placed on Lot for Storage 
or Sale or Occupied for Business Pur- 
poses. — Former § 130-166.25 required any 
person who located, relocated or caused to be 
located or relocated any mobile home to first 
obtain an improvements permit and required a 
certificate of completion to be obtained before 
any person occupied a mobile home. The sec- 
tion did not require an improvements permit 


and a certificate of completion before a mobile 
home was placed on a lot for storage and for 
sale or before a mobile home was occupied for 
business purposes. See opinion of Attorney 
General to Mr. Ben Eaton, Division of Health 
Services, Department of Human Resources, 43 
N.C.A.G. 410 (1974), opinion rendered under 
former § 130-166.25. 
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§ 130A-337. Inspection; operation permit or certificate { 
completion required. 


covered or placed into use by any person until an inspection by the loc| 
health department has determined that the system has been installed or 3. 
paired in accordance with any conditions of the improvement permit, the rul; 
and this Article. | 

(b) Upon determining that the system is properly installed or repaired ai| 
that the system is capable of being operated in accordance with the conditio; 
of the improvement permit, the rules, this Article and any conditions to | 
imposed in the operation permit, the local health department shall issue ; 
operation permit authorizing the residence, place of business or place of pub), 
assembly to be occupied and for the system to be placed into use. However, ' 
the system is limited to a single septic tank system without a pump or oth) 
appurtenances serving a single one-family dwelling, then a certificate of cor 
pletion shall be issued instead of an operation permit; also, if the system 
limited to a single septic tank system without a pump or other appurtenanc 
serving a single residence other than a one-family dwelling, or serving a pla 
of business or a place of public assembly and having a design daily flow of n 
more than 480 gallons, then a certificate of completion shall be issued instee 
of an operation permit. A certificate of completion shall be issued when tt 
septic tank system is properly installed or repaired and is capable of bein 
operated in accordance with the conditions of the improvement permit, tk 
rules and this Article. c | 

(c) Upon determination that an existing sanitary sewage system has a vali 
operation permit or a valid certificate of completion and is operating proper] 
in a manufactured home park, the local health department shall issue auth: 
rization in writing for a manufactured home to be connected to the existin 
system and to be occupied. Notwithstanding G.S. 130A-336, an improvemer 
permit is not required for the connection of a manufactured home to an exis’ 
ing system with a valid operation permit or a valid certificate of completion i 
a manufactured home park. 

(d) No person shall occupy a residence, place of business or place of publi 
assembly, or place a sanitary sewage system into use or reuse for a residence 
place of business or place of public assembly until an operation permit or. 
certificate of completion has been issued or authorization has been obtaine 
pursuant to G.S. 130A-337(c). (1973, c. 452, s. 6; 1981, c. 949, s. 3; 1983, c. 891 
Ss. 2; 1985, c. 487, s. 9.) 


(a) No sanitary system of sewage collection, treatment and disposal shall ; 


Effect of Amendments. — The 1985 tuted references to manufactured homes fo 
amendment, effective June 27, 1985, substi- references to mobile homes in subsection (c. 


$ 130A-338. Improvement permit or authorization requirect 
before other permits to be issued. 


Where construction, location or relocation is proposed to be done upon ¢ 
residence, place of business or place of public assembly, no permit required fo: 
electrical, plumbing, heating, air conditioning or other construction, locatior 
or relocation activity under any provision of general or special law shall be 
issued until an improvement permit has been issued under G.S. 130A-336 o1 


authorization has been obtained under GS. 1380A-337(c). (1973, c. 452° sar 
1981, c. 949, s. 3; 1983, c. 891, s. 2.) ) 
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| 130A-339. Limitation on electrical service. 


_No person shall allow permanent electrical service to a residence, place of 
usiness or place of public assembly upon construction, location or relocation 
ntil the official electrical inspector with jurisdiction as provided in G.S. 
43-143.2 certifies to the electrical supplier that the required improvement 
oa and an operation permit, a certificate of completion or authorization 


nder G.S. 130A-337(c) has been obtained. Temporary electrical service neces- 
| for constructing a residence, place of business or place of public assembly 


an be provided upon compliance with G.S. 130A-338. (1973, c. 452, s. 8; 1981, 
. 949, s. 3; 1983, c. 891, s. 2.) 
| 
iy 
| 


§ 130A-340 to 130A-345: Reserved for future codification purposes. 


ARTICLE 12. 


Mosquito and Vector Control. 


| 
| 
| Part 1. Mosquito and Vector Control Program. 


} 130A-346. Mosquito and vector control program. 


‘ (a) The Department shall establish and administer a vector control pro- 
‘ram to protect the public health and to promote an environment suitable for 
aabitation. A vector is a living transporter and transmitter of the causative 
agent of a disease. The program shall address the problems presented by 
‘vectors and other arthropods and rodents of public health significance in this 
3tate, including, but not limited to, mosquitoes, ticks, rodents, fleas and flies. 
The Department is authorized to engage in research, conduct investigations 
and surveillance, implement a vector control program and take other actions 
necessary to control vectors. 

- (b) The Commission shall adopt rules necessary to implement the program 
including rules for the control of vectors and other arthropods and rodents. 
1957, c. 832, ss. 1, 2: 1973, c. 476, s. 128; 1983, c. 891, s. 2.) 


§ 130A-347. Mosquito control funds. 


Funds received by the Department for mosquito control may be used to aid 
mosquito control districts and other units of local government engaged in 
mosquito control. The Commission shall adopt rules concerning the allocation 
of the funds. The rules may include provisions to withhold part of the mos- 
quito control funds for the suppression of potential or documented mosquito- 
borne disease outbreaks. State aid for local physical control methods such as, 
but not limited to, cleaning, reopening or construction of ditches, restoration 
of streams and construction of impoundments shall not exceed the amount of 
funds and the value of services and facilities provided locally except State aid 
may be provided up to twice the locally provided amount for physical control 
methods in salt marsh areas. State aid for local chemical and biological con- 
trol methods such as, but not limited to, control of immature and adult mos- 
‘quitoes by use of chemicals, bacteria, fungi and mosquito fish shall not exceed 
the amount of funds and the value of services and facilities provided locally. 
State aid shall not be granted with respect to each individual project until the 
Department finds and certifies in writing for each project that: (i) the required 
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local share is available; (ii) there is a documented mosquito problem whif 
requires abatement; (iii) a work plan describing the method and procedures 
be used for abatement is appropriate; and (iv) the rules of the Commissi 
have been met. (1957, c. 832, s. 4; 1973, c. 476, s. 128; 1983, c. 891, s, s 


¢ 
cd 


§ 130A-348. Control of impounded water. 


) 

For the protection of the public health, the Commission shall adopt rul 
concerning the impoundment of water. The rules shall address proper prep 
ration of the land for inundation, maintenance of the shoreline afti 
inundation and any other factors necessary to control mosquitoes. Persor 
shall obtain permits from the Department before constructing impoundmen 
and impounding water. (1983, c. 891, s. 2.) 


§ 130A-349. Control of outbreaks. 


In the event of potential or documented outbreaks of vector-borne disease é 
determined by the Secretary, the Secretary is authorized to use all appropr 
ate means, including the expenditure of unallocated mosquito control fund’ 
to prevent or suppress the outbreaks. (1983, c. 891, s. 2.) | 


§§ 130A-350 to 130A-351: Reserved for future codification purposes. 
Part 2. Mosquito Control Districts. ; 


§ 130A-352. Creation and purpose of mosquito control dis 
tricts. 


For the purpose of protecting and promoting the public health and welfar, 
by providing for the control of mosquitoes and other arthropods of publi 
health significance, mosquito control districts may be created in accordanc. 
with the provisions of this Part. A mosquito control district may be comprise: 


of one or more contiguous counties or contiguous parts of one or more counties 
(1957, c. 1247, s. 1; 1983, c. 891, s. 2.) 


5) 
| 
1 

tt 

ie] 

t 


§ 130A-353. Nature of district; procedure for forming dis 
tricts. | 


(a) A mosquito control district shall be a body politic and corporate and < 
political subdivision of the State. A mosquito control district may sue and be 
sued in its corporate name. 

(b) If the proposed district lies wholly within a county, ten percent (10%) 01 
more of the resident freeholders within the proposed district may petition the 
board of commissioners of the county in which the proposed district lies set: 
ting forth the boundaries of the district and a suggested name for the district 
For the purposes of this Part, the term “freeholders” shall mean persons hold: 
ing a deed to a tract of land within the district or proposed district, and alsc 
shall mean a person who has entered into a contract to purchase a tract ol 
land within the district or proposed district, is making payments pursuant to 
a contract, and will receive a deed upon completion of the contractual pay- 
ments. If the county board of commissioners considers the formation of the 
district to be in the interest of the public health, the board shall forward the 
petition to the Department. If the Department considers the formation of the 
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istrict to be in the interest of the public health, the Department shall notify 
ae county board of commissioners. Upon notification, the board shall give 
otice of a public hearing on the question of the formation of the district by 
ocsive: the time, place and purpose of the hearing once a week for four 
uecessive weeks prior to the hearing in a newspaper either published in the 
ounty or having a general circulation in the county. The public hearing shall 
e presided over by the chairman of the county board of commissioners and 
hall be attended by a representative of the Department. The hearing may be 
ontinued as may be necessary to hear the proponents and opponents of the 
wmation of the district. If after the hearing, the county board of commis- 
ioners deem it advisable that the district be created, the board shall submit 
he question of whether or not the district shall be created to the voters 
esiding within the proposed district at an election called for that purpose. 
Jpon determining that the district should be created and established, and 
‘rior to the submission of the question of the formation of the district to the 
oters of the proposed district, the county board of commissioners may deter- 
nine the maximum amount of special tax to be levied for mosquito control 
yurposes should the formation of the district be approved by the voters. In no 
‘went shall the maximum authorized levy exceed thirty-five cents (35¢) upon 
he one hundred dollar ($100.00) assessed valuation. If the county board of 
sommissioners determines that the maximum amount of special tax to be 
evied for mosquito control purposes is to be less than thirty-five cents (35¢) on 
he one hundred dollar ($100.00) valuation, the maximum amount must ap- — 
year on the ballot to be used by the voters on the question of the creation of 
he district. 
(c) Prior to the election, the county board of commissioners may make 
ninor deviations in defining the boundaries of the proposed district if: (1) the 
hoard determines that minor deviation from the boundaries described in the 
yetition is in the interest of public health; and (2) ten percent (10%) of the 
tesident freeholders within the revised boundaries have signed the petition 
droposing the creation of the district or additional resident freeholders within 
the revised boundaries of the proposed district sign the petition to bring the 
otal number of petitioners within the proposed revised boundaries to not less 
than ten percent (10%) of the voters therein. 
‘ (d) The county board of commissioners shall request the county board of 
slections to hold the election and shall pay the expense of the election. The 
alection shall be held in accordance with the applicable provisions of Chapter 
163 of the General Statutes. Notice shall be given as provided in GS. 
163-33(8). 
(e) The form of the question to be stated on the ballot shall be in substan- 
tially the following words: 
‘(| FOR creation of the (here insert name) Mosquito Control District 
, and the levy of a special tax (here insert the words “not to 
exceed” and the maximum amount of special tax to be levied for 
) mosquito control purposes if the county board of commissioners 
| has determined that the maximum authorized amount is to be 
less than thirty-five cents (35¢) on the one hundred dollar 
($100.00) assessed valuation) for mosquito control purposes. 
[] AGAINST creation of the (here insert name) Mosquito Control 
District and the levy of a special tax (here insert the words “not 
to exceed” and the maximum amount of special tax to be levied 
for mosquito control purposes if the county board of commis- 
sioners has determined that the maximum authorized amount is 
to be less than thirty-five cents (35¢) on the one hundred dollar 
($100.00) assessed valuation) for mosquito control purposes.” 
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The affirmative and negative forms shall be printed on one ballot and t 
voters shall make a mark of an “X” in one of the squares preceding the for). 

(f) If a majority of the voters voting at the election vote in favor of crea 
of the district and the levy of the special tax, the county board of comm} 
sioners shall declare the district created and shall adopt a resolution to th. 
effect. | 

(g) In the event the proposed mosquito control district shall embrace lan 
lying in two or more counties, the petition signed by the requisite number . 
resident freeholders within the proposed district shall be addressed to th 
Department. If the Department deems the formation of the proposed distri 
to be in the interest of the public health, the Department shall hold publ 
hearings within the proposed district after first giving notice of the time ar 
place of the hearings by publication once a week for four successive weeks in 
newspaper published or circulated in the proposed district. A public hearir 
shall be held in the courthouse of each of the counties in which any part of tk 
proposed district is situated. After the hearing, if the Department deems tt 
formation of the district to be in the interest of the public health, the Depar 
ment shall order an election to be held upon the question of the formation 
the district after first advertising the time of the election in the manne 
provided in subsection (d). At the request of the Commission, the count 
commissioners of the counties in which the proposed district lies shall reque; 
the county board of elections to hold an election on the question with substar 
tially the same form of ballot set forth in subsection (e). Each county sha 
bear the expense of the election held in that county. The board of election 
shall certify the results to the county commissioners and the Commission. If 
majority of the votes cast favor creation of the district and the levy of th 
special tax, the Commission shall declare the district created and the count 
commissioners shall enter the certification upon the minutes of the boarc 
Registration shall be in accordance with G.S. 163-288.2. (1957, c. 1247, s. 4 
1959, c. 622, s. 1; 1973, c. 476, s. 128; 1981, c. 188, ss. 1, 2; 1983, c. 891, s. 2. 


§ 130A-354. Governing bodies for mosquito control dis 
tricts. | 


(a) A mosquito control district shall be governed by a board of commis 
sioners. In the case of a district lying wholly within a single county, the boar 
shall be composed of five members, all of whom shall be residents of thi 
district. Three of the members shall be appointed by the county board o 
commissioners, one for an initial term of one year, one for an initial term o 
two years and one for an initial term of three years. All subsequent appoint 
ments made by the county board of commissioners shall be for terms of three 
years. One member shall be appointed by the Secretary and one member by 
the Director of the Wildlife Resources Commission. These two appointee: 
shall serve at the pleasure of the appointing authority. A vacancy shall be 
filled by the authority which appointed the member creating the vacancy, 

(b) In the case of a district lying in two or more counties, the Secretary shal 
appoint one member and the Director of the Wildlife Commission shall ap- 
point one member. The board of commissioners of each county in which any 
part of the district lies shall appoint one member. In the event the district lies 
in only two counties, the board of commissioners of the county in which a 
majority of the acreage of the district lies shal] appoint two members, one for 
an initial term of one year and the other for an initial term of two years. The 
other county shall appoint one member for an initial term of three years. All 
succeeding terms of county appointees shall be for three years. A vacancy 
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hall be filled by the authority which appointed the member creating the 
jacancy, and the appointees of the Secretary and the Director of the Wildlife 
pourees Commission shall hold office at the pleasure of the appointing au- 
ority. 
(c) At its first meeting, the board shall elect a chairman, a vice-chairman, a 
ecretary and a treasurer. The office of secretary and treasurer may be held by 
e same member. All official acts done by the board shall be entered in a 
jook of minutes to be kept by the secretary. The board shall meet at least 
{uarterly and may meet in a special meeting at any time upon call of the 
Hhairman or any two members, and upon notice of the time, place and purpose 
af the meeting of not less than three days. Before entering upon the discharge 
f their duties, each member shail take and subscribe an oath of office as 
ollows and the oath shall be entered in the minute book: 


0 eeremnaes do solemnly swear that I will well and truly perform my 
duties as a Commissioner of the........ Mosquito Control District. 
) | | 6 i fe ek Sienatute ore. ere) Bey oe ee Te. e. « 
| Affirmed and subscribed before me this......dayof....... 195% 


{ Signature of Officer Administering Oath.” 
1957, Col 24425. 31910, -C..406,'5., 128; 1983, c, 8913s; 25) 


5 130A-355. Corporate powers. 


A mosquito control district created in accordance with the provisions of this 

Part shall have and exercise through its board of commissioners the following 
‘corporate powers in addition to any incidental powers as may be necessary in 
order to discharge its corporate functions: 

(1) To levy ad valorem taxes upon all the taxable property within the 
district at a rate not to exceed thirty-five cents (35¢) upon the ad- 
justed one hundred dollar ($100.00) assessed valuation, except as 
provided in subdivision (a) of this subsection. 

a. Where a mosquito control district lies solely within a single county 
and includes the entire county, the county board of commis- 
sioners may levy and determine the rate of ad valorem tax to be 
levied at a rate not to exceed thirty-five cents (35¢) upon the 
adjusted one hundred dollar ($100.00) assessed valuation. Where 
a mosquito control district lies wholly within a single county and 
the maximum authorized special tax approved by the voters at 
the time of voting on the creation of the district was less than 
thirty-five cents (35¢) on the one hundred dollar assessed valua- 
tion, the ad valorem tax levy shall not exceed the lesser amount. 

b. In the case of a district lying wholly within a single county, the 
valuations assessed by the county tax authorities shall be used 
by the mosquito control district or the county board of commis- 
sioners as the basis for its tax assessment. The mosquito control 
district or the county board of commissioners shall certify its tax 
rate to the county tax collector or supervisor in time to have the 
rate and the amount of tax due upon the valuation entered upon 
the official county tax receipts and stubs or duplicates. The 
county tax collector shall collect the taxes at the same time as 
county taxes are collected and shall deposit the receipts to the 
credit of the mosquito control district in a depository or deposito- 
ries designated by the governing board of the district. 


) 
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c. In the case of a district lying in two or more counties, the commi 
sioners of the mosquito control district shall horizontally equa 
ize the assessed valuations of the property in all counties ; 
which the district lies by adjusting the ratio of assessed valu; 
tion in the counties to the true values of the taxable property ; 
the counties. From the adjusted and equalized valuations, ar 
county board of commissioners may appeal to the Department : 
Revenue using the procedures set forth in Subchapter II of Cha; 
ter 105 of the General Statutes. 

d. The board of commissioners of the mosquito control district sha 
levy a tax based upon the equalized assessed valuations ar 
shall certify the amount of the levy against each taxpayer to tt 
appropriate county tax collector or supervisor in time for tt 
amount of the mosquito control district tax to be entered upc 
the county tax receipts and stubs or duplicates. The county ta 
collectors shall collect the tax and deposit the receipts to th 
credit of the mosquito control district in a depository or deposit 
ries designated by the commissioners of the district. 

e. The taxes levied according to this Part shall become due; shall k 
subject to the same discounts, penalties and interest; and sha 
have the same remedies for the collection and refund of the taxe 
as provided for county and municipal ad valorem taxation b 
Chapter 310 of the Session Laws of 1939 as amended. Thes 
taxes shall constitute a lien to the same extent and with th 
same force and effect as county and municipal ad valorem taxe 
and shall have equal priority with those taxes; ; 

(2) To accept gifts or endowments and to receive federal and State grants 
in-aid. All money or property acquired under this section or any othe 
source, shall be deposited in a separate fund to be used solely for th 
purpose of carrying out the provisions of this Part. The deposite 
funds shall be withdrawn by warrants signed by the chairperson ¢ 
the governing board of the district and countersigned by the secre 


tary; 

(3) To take all necessary and proper steps to prevent the breeding c 
mosquitoes and other arthropods of public health significance withi: 
the district, and to destroy adult mosquitoes and other arthropods c 
public health significance found within the district; 

(4) To conduct arthropod control measures in cooperation with individ 
uals, firms and corporations, and federal, State and local governmen 
tal agencies; 

(5) To enter all places both publicly and privately owned within the dis 
trict to inspect, survey and treat with proper means all places wher 
mosquitoes or other arthropods of public health significance ar 
breeding and to take other actions as may be necessary; 

(6) To acquire by purchase, condemnation or otherwise, and to hold rea 
and personal property, easements, rights-of-way or other propert: 
necessary or convenient for accomplishing the purpose of this Part 
Any land which has been acquired by the board and improved by 
drainage, filling, diking or other treatment, and other rea property 
held by the board may be sold or leased through competitive bidding 
All condemnation proceedings are to be in accordance with the provi 
sions of Chapter 40A of the General Statutes; 

(7) To employ necessary personnel; fix salaries; purchase equipment, sup 
plies and materials; make contracts; rent office or storage space; anc 
perform other administrative functions necessary for the purpose o 
carrying out this Part; 
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{ 


(8) To borrow money in anticipation of tax collection and to execute and 
| deliver its notes or bonds. Money shall be borrowed in gross amounts 
not to exceed the anticipated tax receipts for the fiscal year; 

| (9) To reimburse members and employees of the board for actual expendi- 
| tures incurred in authorized travel; and 

| (10) To employ a district superintendent who is an _ engineer, 
| entomologist or otherwise qualified as an arthropod control special- 
ist. The professional qualifications of the superintendent must be 
| approved by the Secretary. (1957, c. 1247, s. 4; 1959, c. 622, s. 2; 1973, 
| _¢. 476, ss. 128, 193; 1981, c. 919, s. 15; 1983, c. 891, s. 2.) 


[30A-356. Adoption of plan of operation. 


a) At least 60 days prior to the initiation of operations, the governing 
id of each mosquito control district must submit to the Secretary, a plan of 
cedure and operation in a form and manner prescribed by the Secretary. 
'a Secretary shall have authority to approve, modify or take other appropri- 
i action in regard to the plans. No contract may be entered into, program 
wamenced or work begun prior to the approval of the plan by the Secretary. 
‘b) At least 60 days prior to the expiration of each fiscal year, the governing 
bard of each mosquito control district must submit to the Secretary a plan of 
pcedure and operation for the next fiscal year in a form and manner pre- 
s\ibed by the Secretary. The Secretary shall have authority to approve, mod- 
i or take other appropriate action in regard to the plans. No contract may be 
etered into, program commenced or work begun or continued prior to the 
aproval of the plan by the Secretary. (1957, c. 1247, s. 5; 1973, c: 476, s. 128; 


183, c. 891, s. 2.) 


§130A-357 . Bond issues. 


‘A mosquito control district shall have power to issue bonds and notes under 
t2 Local Government Bond Act. (1957, c. 1247, s. 6; 1971, c. 780, s. 25; 1983, 
0391, s. 2.) 

} 


{130A-358. Dissolution of certain mosquito control dis- 
| tricts. 


Fifty-one percent (51%) or more of the resident freeholders of a mosquito 
(ntrol district which has no outstanding indebtedness may submit a petition 
fr dissolution to the county board of commissioners in which all or the 
jeater portion of the resident freeholders of the district are located. The 
(unty board of commissioners shall notify the Department and the county 
lard of commissioners of any other county or counties in which any portion of 
fe district lies, of the receipt of the petition, and shall request the Depart- 
lent to hold a joint public hearing with the county commissioners concerning 
ie dissolution of the district. The Department and the chairperson of the 
‘unty board of commissioners shall name a time and place within the district 
'r the public hearing. The chairperson of the county board of commissioners 
‘the county in which all or the greater portion of the resident freeholders of 
1e district are located shall give prior notice of the hearing by posting a 
tice at the courthouse door of each county and also by publication in a 
‘2wspaper or newspapers published in the county or counties at least once a 
eek for four successive weeks. In the event that all matters pertaining to the 
ssolution of the mosquito control district cannot be concluded at the hearing, 
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the hearing may be continued to a time and place determined by the Dep 
ment. If after the hearing, the Commission and the county commissio1 
shall deem it advisable to comply with the request of the petition, the C 
mission shall adopt a resolution dissolving the district. (1959, c. 622, 5 
1973, c. 476, s. 128; 1983, c. 891, s. 2.) 


§§ 130A-359 to 130A-360: Reserved for future codification purpose 


ARTICLE 13. 


Nutrition. 


§ 130A-361. Department to establish nutrition program. 


(a) The Department shall establish and administer a nutrition progran 
promote the public health by achieving and maintaining optimal nutritic 
status in the population through activities such as nutrition screening 
assessment; dietary counseling and treatment; nutrition education; follow. 
referral; and the direct provision of food. The program shall also include, 
not be limited to, establishing policies and standards for nutritional practi 
monitoring and surveillance of nutritional status; promoting interagency 
operation, professional education and consultation; providing technical as 
tance; conducting and supporting field research; providing direct care; | 
advising State and private institutions and other State agencies and dep: 
ments in the establishment of food, nutrition and food service managem 
standards. 

(b) The Department shall adopt rules necessary to implement the progr: 
(Resolution 112, 1973, p. 1413; 1983, c. 891, s. 2.) 


§§ 130A-362 to 130A-365: Reserved for future codification purposes 


ARTICLE 14. 
Dental Health. 


§ 130A-366. Department to establish dental health p} 
gram. 


(a) The Department shall establish and administer a dental health p 
gram for the delivery of preventive, educational and dental care services 
preschool children, school-age children, and adults. The program shall 
clude, but not be limited to, providing teacher training, adult and child edu 
tion, consultation, screening and referral, technical assistance, commun 
coordination, field research and direct patient care. 


(b) The Commission shall adopt rules necessary to implement the progra 
(1983, c. 891, s. 2.) 


§§ 130A-367 to 130A-370: Reserved for future codification purposes 
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ARTICLE 15. 
State Center for Health Statistics. 


| 130A-371. State Center for Health Statistics established. 


A State Center for Health Statistics is established within the Department. 
983, c. 891, s. 2.). 


130A-372. Definitions. 


‘The following definitions shall apply throughout this Article: 

(1) “Health data” means information relating to the health status of indi- 
viduals, the availability of health resources and services, and the use 
and cost of these resources and services. The term shall not include 
vital records registered under the provisions of Article 4 of this Chap- 


= ere 


ter. 

(2) “Medical records” means health data relating to the diagnosis or 
treatment of physical or mental ailments of individuals. (1983, c. 891, 
S12) 


| 130A-373. Authority and duties. 


(a) The State Center for Health Statistics is authorized to: 
(1) Collect, maintain and analyze health data on: 
| a. The extent, nature and impact of illness and disability on the 
4 population of the State; 
b. The determinants of health and health hazards; 
| c. Health resources, including the extent of available work power 
and resources; 

d. Utilization of health care; 

e. Health care costs and financing; and 

f. Other health or health-related matters; and 
(2) Undertake and support research, demonstrations and evaluations re- 
| specting new or improved methods for obtaining data. 

(b) The State Center for Health Statistics may collect health data on behalf 

fother governmental or nonprofit organizations. 
: (c) The State Center for Health Statistics shall collect data only on a volun- 
ary basis except when there is specific legal authority to compel mandatory 
eporting of the health data. In collecting health data on a voluntary basis, 
he State Center for Health Statistics shall give the person a statement in 


yriting: 

| (1) That the data is being collected on a voluntary basis and that the 

person is not required to respond; and 

_ (2) The purposes for which the health data is being collected. 

(a) Subject to the provisions of G.S. 130A-374, the State Center for Health 

Statistics may share health data with other persons, agencies and organiza- 

ions. 

(e) The State Center for Health Statistics shall: 

(1) Take necessary action to assure that statistics developed under this 
Article are of high quality, timely and comprehensive, as well as 
specific and adequately analyzed and indexed; and 

(2) Publish, make available and disseminate statistics on as wide a basis 


as practical. 


— 
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(f) The State Center for Health Statistics shall coordinate health data act 
ities within the State in order to eliminate unnecessary duplication of d 
collection and to maximize the usefulness of data collected by: 

(1) Participating with State and local agencies in the design and imr 
mentation of a cooperative system for producing comparable and u 
form health information and statistics at the State and local leve 
and | 

(2) Undertaking and supporting research, development, demonstrati 
and evaluation respecting the cooperative system. (1983, c. 891, s. 


§ 130A-374. Security of health data. 


(a) Medical records of individual patients shall be confidential and shall: 
be public records open to inspection. The State Center for Health Statist 
may disclose medical records of individual patients which identify the indiy 
ual described in the record only if: 

(1) The individual described in the medical record has authorized + 
disclosure; or 

(2) The disclosure is for bona fide research purposes. The Commissi 
shall adopt rules providing for the use of the medical records. 
research purposes. 

(b) The State Center for Health Statistics shall take appropriate measu 
to protect the security of health data collected by the Center, including: 

(1) Limiting the access to health data to authorized individuals who ha 
received training in the handling of this data; ‘ 

(2) Designating a person to be responsible for physical security; and 

(3) Developing and implementing a system for monitoring securi 
(1983, c. 891, s. 2.) 


§§ 130A-375 to 130A-376: Reserved for future codification purposes. 


ARTICLE 16. 


Postmortem Investigation and Disposition. 
Part 1. Postmortem Medicolegal Examinations and Service 


§ 130A-377. Establishment and maintenance of central ar 
district offices. 


The Department shall establish and maintain a central office with approp 
ate facilities and personnel for postmortem medicolegal examinations. D: 
trict offices, with appropriate facilities and personnel, may also be establish 
and maintained if considered necessary by the Department for the prop 
management of postmortem examinations. (1955, c. 972, s. 1; 1957, ¢. 1357, 
1; 1967, c. 1154, s. 1; 1973, c. 476, s. 128; 1983, c. SO Lise 28) 
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§130A-378. Qualifications and appointment of the Chief 
Medical Examiner. 


The Chief Medical Examiner shall be a forensic pathologist certified by the 
oerican Board of Pathology and licensed to practice medicine. The Chief 
i \rdical Examiner shall be appointed by the Secretary. (1983, c. 891, s. 2.) 


§130A-379. Duties of the Chief Medical Examiner. 
| The Chief Medical Examiner shall perform postmortem medicolegal exami- 
ations as provided in this Part. The Chief Medical Examiner may, upon 
juest, provide instruction in health science, legal medicine and other sub- 
«ts related to his duties at The University of North Carolina, the North 
| a ustice Academy and other institutions of higher learning. (1983, c. 
@1,s. 2. 


§130A-380. The Chief Medical Examiner’s staff. 


The Chief Medical Examiner may employ qualified pathologists to serve as 
‘ésociate and Assistant Medical Examiners in the central and district offices. 
Wie Associate and Assistant Medical Examiners shall perform duties as- 

smed by the Chief Medical Examiner. Forensic chemists may be employed by 
2 Chief Medical Examiner to provide toxicological and related support. 
(983, c. 891, s. 2.) 

5 

§130A-381. Additional services and facilities. 
| In order to provide proper facilities for investigating deaths as authorized in 
tis Part, the Chief Medical Examiner may arrange for the use of existing 

tblic or private laboratory facilities. The Chief Medical Examiner may con- 
ftict with qualified persons to perform or to provide support services for 

etopsies and other studies and investigations. (1967, c. 1154, s. 1; 1973, c. 

(6, s. 128; 1983, c. 891, s. 2.) 


£130A-382. County medical examiners; appointment; term 
of office; vacancies. 


4 One or more county medical examiners for each county shall be BP anion 
t the Chief Medical Examiner for a three-year term. County medical exam- 
lers shall be Be POL eY from a list of physicians licensed to practice medicine 
Hi this State submitted by the medical society of the county in which the 
‘pointment is to be made. If no names are submitted by the society, the Chief 
ledical Examiner shall appoint one or more medical examiners from physi- 
fans in the county licensed to practice medicine in this State. In the event no 
lkensed physician in a county accepts an appointment, the Chief Medical 
Hkaminer may appoint one or more physicians licensed to practice medicine 
i this State from other counties or the local registrar, deputy registrar, 
Kbregistrar or coroner. In the event a medical examiner is unable to serve in 
particular case or for a temporary period of time, the Chief Medical Exam- 
ier shall designate a physician licensed to practice medicine in this State, the 
sal registrar, deputy registrar, subregistrar or coroner. A medical examiner 
lay serve more than one county. The Chief Medical Examiner may take 
jrisdiction in any case or appoint another medical examiner to do so. (1955, c. 
2. s. 1; 1957, c. 1357, s. 1; 1963, c. 492, s. 4; 1967, c. 1154, s. 1; 1978, c. 476, s. 
38; 1981, c. 187, ss. 2-4; 1983, c. 891, s. 2.) 
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§ 130A-383. Medical examiner jurisdiction. 


(a) Upon the death of any person resulting from violence, poisoning, ac 
dent, suicide or homicide; occurring suddenly when the deceased had been 
apparent good health or when unattended by a physician; occurring in a je 
prison, correctional institution or in police custody; or occurring under a 
suspicious, unusual or unnatural circumstance, the medical examiner of t 
county in which the body of the deceased is found shall be notified by 
physician in attendance, hospital employee, law-enforcement officer, fune: 
home employee, emergency medical technician, relative or by any other p 
son having suspicion of such a death. No person shall disturb the body at t 
scene of such a death until authorized by the medical examiner unless in t 
unavailability of the medical examiner it is determined by the appropriz 
law enforcement agency that the presence of the body at the scene would ri 
the integrity of the body or provide a hazard to the safety of others. For t 
limited purposes of this Part, expression of opinion that death has occur 
may be made by a nurse, an emergency medical technician or any otk 
competent person in the absence of a physician. 

(b) The discovery of anatomical material suspected of being part of 
human body shall be reported to the medical examiner of the county in whi 
the material is found. (1955, c. 972, s. 1; 1957, c. 1857, s. 1; 19638, c. 492, s. 
1967, c. 1154, s. 1; 1983, c. 891, s. 2.) 


CASE NOTES 


Applied in Grad v. Kaasa, 312 N.C. App. 
310, 321 S.E.2d 888 (1984). 


§ 130A-384. Notification concerning out-of-state body. 


When a body is brought into this State for disposal and there is reason 
believe either that the death was not investigated properly or that there is 1 
an adequate certificate of death, the body shall be reported to a medical exa 
iner in the county where the body resides or to the Chief Medical Examin 
These deaths may be investigated by the same procedure as deaths occurri 
in this State under G.S. 130A-383. (1983, c. 891, s. 2.) 


§ 130A-385. Duties of medical examiner upon receipt of n 
tice; reports; copies. 


(a) Upon receipt of a notification under G.S. 130A-383, the medical exa 
iner shall take charge of the body, make inquiries regarding the cause a 
manner of death, reduce the findings to writing and promptly make a f 
report to the Chief Medical Examiner on forms prescribed for that purpo 
The Chief Medical Examiner or the county medical examiner is authorized 
inspect and POP the medical records of the decedent whose death is unc 
investigation. The Chief Medical Examiner shall provide directions as to t 
nature, character and extent of an investigation and appropriate forms for t 
required reports. The facilities of the central and district offices and their st 
services shall be available to the medical examiners and designated patho 
gists in their investigations. 

(b) The medical examiner shall complete a certificate of death, stating t 
name of the disease which in his opinion caused death. If the death was fre 
external causes, the medical examiner shall state on the certificate of deg 
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') The Chief Medical Examiner shall have authority to amend a medical 
iner death certificate. 

!) A copy of the report of the medical examiner investigation may be for- 

ided to the appropriate district attorney. (1955, c. 972, s. 1; 1957, c. 1357, s. 

.” c. 1154, s. 1; 1973, c. 476, s. 128; 1977, 2nd Sess., c. 1145; 1983, c. 891, 


\380A-386. Subpoena authority. 


he Chief Medical Examiner and the county medical examiners are autho- 
id to issue subpoenas for the attendance of persons and for the production 


jocuments as may be required by their investigation. (1983, c. 891, s. 2.) 


| 30A-387. Fees. 


or each investigation and prompt filing of the required report, the medical 
¢miner shall receive a fee paid by the State. However, if the deceased is a 
sdent of the county in which the death occurred, that county shall pay the 
The fee shall be in an amount determined reasonable and appropriate by 
h Secretary, but shall not exceed fifty dollars ($50.00). (1983, c. 891, s. 2.) 


me —- 


30A-388. Medical examiner’s permission necessary 
before embalming, burial and cremation. 


i) No person knowing or having reason to know that a death may be under 
jurisdiction of the medical examiner pursuant to G.S. 130A-383 or 
'A-384, shall embalm, bury or cremate the body without the permission of 
imedical examiner. 

)) A dead body shall not be cremated or buried at sea unless a medical 
fminer certifies that he has inquired into the cause and the manner of 
ith and has the opinion that no further examination is necessary. This 
section shall not apply to deaths occurring less than 24 hours after birth or 
leaths of patients resulting only from natural disease and occurring in a 
insed hospital unless the death falls within the jurisdiction of the medical 
(miner under G.S. 130A-383 or 130A-384. The Commission is authorized to 
‘pt rules creating additional exceptions to this subsection. For making this 
‘ification, the medical examiner shall be entitled to a fee in an amount 
farmined reasonable and appropriate by the Secretary, not to exceed fifty 
tars ($50.00), to be paid by the applicant. (1955, c. 972, s. 1; 1957, c. 1357, s. 
963, c. 492, s. 4; 1967, c. 1154, s. 1; 1971, c. 444, s. 7; 1973, c. 873, s. 7; 
to, c. 891, s. 2.) 


‘304-389. Autopsies. 


a) If, in the opinion of the medical examiner investigating the case or of 
| Chief Medical Examiner, it is advisable and in the public interest that an 
lopsy or other study be made; or, if an autopsy or other study is requested 
‘the district attorney of the county or by any superior court judge, an 
lopsy or other study shall be made by the Chief Medical Examiner or by a 
upetent pathologist designated by the Chief Medical Examiner. A complete 
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autopsy report of findings and interpretations, prepared on forms desigr 
for the purpose, shall be submitted promptly to the Chief Medical Exam 
Copies of the report shall be furnished the authorizing medical exam 
district attorney or superior court judge. A copy of the report shall be 
nished to other persons upon request. A fee for the autopsy or other gs 
shall be paid by the State. However, if the deceased is a resident of the co 
in which the death occurred, that county shall pay the fee. The fee shall | 
an amount determined reasonable and appropriate by the Secretary, but : 
not exceed four hundred dollars (§0.00). 

(b) In deaths where the Chief Medical Examiner and the medical exar 
investigating the case do not deem it advisable and in the public interest 
an autopsy be performed, but the next-of-kin of the deceased requests the 
autopsy be performed, the Chief Medical Examiner or a designated pat 
gist may perform the autopsy and the cost shall be paid by the next-of 

(c) When the next-of-kin of a decedent whose death does not fall under 
130A-383 or 130A-384 requests that an autopsy be performed, the Chief \ 
cal Examiner or a designated pathologist may perform that autopsy anc 
cost shall be paid by the next-of-kin. 

(d) The report of autopsies performed pursuant to subsections (b) an 
shall be a part of the decedents’ medical records and therefore not pr 
records open to inspection. (1955, c. 972, s. 1; 1957, c. 1357, s. 1; 1967, c. 1 
Sry lola pc. 47578."2;'¢. 476, 8. 128;*1975, c..9; 19815 ¢ Toi eae es 
1983, c. 891, s. 2.) 


OPINIONS OF ATTORNEY GENERAL 


Chief Medical Examiner, after perform- arrested for, or indicted for a criminal : 
ing duties required by law, may release the — connection with the death of the deceasex 
body of the deceased to the spouse or next of | opinion of Attorney General to Page Hv 
kin who claims the body for final disposition M.D., Chief Medical Examiner, 50 N.C.A 
even though he or she may be suspected of, (1980), rendered under former § 130-200. 


§ 130A-390. Exhumations. 


(a) In any case of death described in G.S. 180A-383 or 130A-384 where 
body is buried without investigation by a medical examiner as to the c 
and manner of death or where sufficient cause develops for further inves! 
tion after a body is buried as determined by a county medical examiner ot 
Chief Medical Examiner, the Chief Medical Examiner shall authorize a1 
vestigation and send a report of the investigation with recommendatior 
the appropriate district attorney. The district attorney may forward the re 
to the superior court judge and petition for disinterment. The judge may o 
that the body be exhumed and that an autopsy be performed by the C 
Medical Examiner. A report of the autopsy and other pathological stu 
shall be delivered to the judge. The cost of the exhumation, autopsy, trans 
tation and disposition of the body shall be paid by the State. However, it 
deceased is a resident of the county in which death occurred, that county s 
pay the cost. 

(b) Any person may petition a judge of the superior court for an ord¢ 
exhumation. Upon showing of sufficient cause, the judge may order the ] 
exhumed. The cost incurred shall be assigned to the petitioner. 

(c) Without applying for a judicial exhumation order, the next-of-kin 
deceased person may have the remains exhumed, examined by the Chief} 
ical Examiner and redisposed. The cost shall be paid by the next-of-kin. (1 
c. 891, 8s. 2.) 
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4 130A-391. Corneal tissue removal. 


(a) A medical examiner or a regional pathologist may provide corneal tis- 

ye from a decedent under the jurisdiction of the medical examiner or the 

gional pathologist to the North Carolina Eye and Human Tissue Bank or 

. mone ppsutee ut GS. lve pases the following conditions: 

i | a. Consent from next-of-kin is obtained in 

i Euieiyies accordance with G.S. 
| b. ae Ss by Session Laws 1983 (Regular Session, 1984), c. 

a $8. c¢ 

| d. No objections are known to the medical examiner or regional pa- 

ny thologist; and 

4 (2) The removal of the corneal tissue for transplant will not interfere 

{ with any subsequent course of investigation or autopsy or alter the 

of postmortem facial appearance. 

}, (b) If the requirements of subsection (a) have been met, neither the medical 

yxaminer, the regional pathologist, nor the donee shall be liable in any civil 
‘tion brought by the next-of-kin on the contention that authorization of next- 

})-kin was required to remove the corneal tissue. (1981, c. 782, s. 1; 1983, c. 

1)1, s. 2; 1983 (Reg. Sess., 1984), c. 992, s. 1.) 


\ Effect of Amendments. — The 1983 (Reg. (a)(1) and added paragraph d of that subdivi- 
}ss., 1984) amendment, effective June 27, sion. 
184, deleted paragraphs b and c of subdivision 


130A-392. Reports and records as evidence. 


{Reports of investigations made by a county medical examiner or by the 
hief Medical Examiner and toxicology and autopsy reports made pursuant to 
tuis Part may be received as evidence in any court or other proceeding. Copies 
; records, photographs, laboratory findings and records in the Office of the 
thief Medical Examiner, any county medical examiner or designated patholo- 
ist, when duly certified, shall have the same evidentiary value as the origi- 
al. (1967, c. 1154, s. 1; 1973, c. 476, s. 128; 1981, c. 187, s. 8; 1983, c. 891, s. 2.) 


: 

} 130A-393. Rules. 
| The Commission shall adopt rules to carry out the intent and purpose of this 
art. (1967, c. 1154, s. 1; 1973, c. 476, s. 128; 1981, c. 614, s. 15; 1983, c. 891, s. 
a 

| a 


130A-394. Coroner to hold inquests. 


| In every case requiring the medical examiner to be notified, as provided by 
+S. 130A-383, the coroner shall be notified by the medical examiner, and the 
f>roner shall hold an inquest and preliminary hearing in those instances as 
Hsquired in G.S. 152-7. The coroner shall file a written report of his investiga- 
fon with the district attorney of the superior court and the medical examiner. 
‘he body shall remain in the custody and control of the medical examiner. 
however, if a county has abolished the office of coroner pursuant to the provi- 
fons of Chapter 152A at a time when Chapter 152A was in effect in the 
yunty: (i) The provisions of this Article relating to coroner shall not be appli- 
able to the county, (ii) the provisions of G.S. 152A-9 shall remain in full force 
nd effect in the county, and (iii) Chapter 152 of the General Statutes shall 
lot be applicable in the county. (1955, c. 972, s. 1; 1957, c. 1357, s. 1; 1967, c. 
154, s. 1; 1969, c. 299; 1973, c. 47, s. 2; 1983, c. 891, s. 2; 1985, c. 462, s. 1.) 
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Editor’s Note. — Chapter 152A, referred to 
in this section, was repealed by Session Laws 
1967, c. 1154, s. 8. 


Effect of Amendments. — The 1985 


1985 CUMULATIVE SUPPLEMENT 


| 
§ 130A-35 


amendment, effective June 24, 1985, subs 
tuted “G.S. 180A-383” for “G.S. 1380A-198” 
the first sentence. | 


§§ 130A-395 to 130A-397: Reserved for future codification purposes. 


Part 2. Autopsies. 


§ 130A-398. Limitation on right to perform autopsy. 


The right to perform an autopsy shall be limited to those cases in whic 
(1) The Chief Medical Examiner or a county medical examiner, acti1 
pursuant to G.S. 130A-389, directs that an autopsy be performe 

(2) The Commission of Anatomy, acting pursuant to G.S. 130A-415, hi 
given written consent for an autopsy to be performed on an w 


claimed body; 


(3) A prosecuting officer or district attorney, acting pursuant to G.S. 15 
in case of homicide, directs that an autopsy be performed; 

(4) The decedent directs in writing prior to death that an autopsy | 
performed upon the occurrence of the decedent’s death; 

(5) The personal representative of the estate of the decedent requests th 
an autopsy be performed upon the decedent; or 

(6) Any of the following persons, in order of priority, when persons 
prior classes are not available at the time of death, and in the a 
sence of actual notice of contrary indications by the decedent or a 
tual opposition by a member of the same or prior class, authorizes ¢ 


autopsy to be performed: 
. The spouse; 


. Any adult sibling; 


0A2 oD 


dent’s death; 


Be 


. Any adult child or stepchild; 
Any parent or stepparents; 


. A guardian of the person of the decedent at the time of the dec 


Any relative or person who accepts responsibility for final dispo: 


tion of the body by other customary and lawful procedures; 


vq 


. Any person under obligation to dispose of the body. (1931, c. 15 


1933, c. 209; 1967, c. 1154, s. 4; 1969, c..444; 1973 0c. 4 7a 


(1983, c. 891, s. 2.) 


CASE NOTES 


A cause of action exists in this State for 
wrongful autopsy. The cause of action arises 
from a quasi-property right of the surviving 
next-of-kin to bury the dead without wrongful 
interference. Grad v. Kaasa, 68 N.C. App. 128, 
314 S.E.2d 755, rev'd on other grounds, 312 
N.C. 310, 321 S.E.2d 888 (1984), decided under 
former §§ 130-198, 130-200. 

But a Violation Will Not Automatically 
Result in Liability. — Athough the regula- 
tions and statutes limit a medical examiner’s 
authority to order autopsies, a violation will 


not inevitably result in liability. A public of 
cial will be held liable only if it is shown th 
he acted entirely outside the scope of his ¢ 
thority or that his act, while inside his auth 
ity, was malicious or corrupt. Grad v. Kaa: 
68 N.C. App. 128, 314 S.E.2d 755, rev'd 

other grounds, 312 N.C. 310, 321 S.E.2d 8 


(1984), decided under former §§ 130-15 
130-200. 
When Medical Examiner Is Immw 


from Liability. — A medical examiner at 
outside his authority if he subjectively det 
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“a ! es that an autopsy is not authorized by 
/ atute, yet proceeds anyway, or if he fails to 
jke any subjective determination at all con- 
cning whether an autopsy would serve the 
_jblic interest before proceeding. Conversely, 
“yere a medical examiner receives a death re- 
yet under § 130-198 (see now § 130A-383) or 
4 - N.C. Administrative Code § 11.0203, and 


PUBLIC HEALTH 


§ 130A-402 


autopsy is advisable and in the public interest, 
his actions are within the scope of his author- 
ity and he is immune from liability unless his 
actions are motivated by malice or corruption. 
Grad v. Kaasa, 68 N.C. App. 128, 314 S.E.2d 
755, rev'd on other grounds, 312 N.C. 310, 321 
S.E.2d 888 (1984), decided under former 


“en makes a subjective determination that an $$ 130-198, 130-200. 


(130A-399. Postmortem examination of inmates of certain 
| public institutions. 


, Upon the death of any inmate of an institution maintained by the State, or 
+ ,city, county or other political subdivision of the State, for the care of the 
ck, mentally ill or mentally retarded, the administrator of the institution in 
shich the death occurs is empowered to authorize a postmortem examination 
ithe deceased person. The examination shall be of a scope and nature neces- 
ry to promote knowledge of the human organism and its disorders. (1943, c. 
ty, s. 1; SSC So.15S./2:) 


t 


' 180A-400. Written consent for postmortem examinations 
i required. 


_ An administrator of an institution shall not authorize a postmortem exami- 

s ation described in G.S. 130A-399 without first securing the written consent 
|) the deceased person’s spouse, one of the next-of-kin or nearest known rela- 
(ve, or other person charged by law with the duty of burial, in the order 
i) amed and as known. A copy of the written consent shall be filed in the office 
_ the administrator of the institution where the inmate died. (1943, c. 87, s. 3; 
383, c. 891, s. 2.) 


130A-401. Postmortem examinations in certain medical 
‘ schools. 


_ The postmortem examinations and studies authorized by G.S. 130A-399 
i jay be made in the laboratories of medical schools of colleges and universities 
: conditions established by the administrator. (1943, c. 87, s. 2; 1983, c. 891, 
» 2.) 


ie 


Part 3. Uniform Anatomical Gift Act. 


5 130A-402. Short title. 


» This Part may be cited as the Uniform Anatomical Gift Act. (1969, c. 84, s. 
. £983, c: 891, s. 2.) 


for the Practicing Physician in North Caro- 


‘Legal Periodicals. — For article, “Legal 
lina,” see 6 Campbell L. Rev. 5 (1984). 


MWlications of Human in Vitro Fertilization 


\ 
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| 
§ 180A-403. Definitions. 


The following definitions shall apply throughout this Part: 

(1) “Bank or storage facility” means a facility licensed, accredited or ap 
proved under the laws of any state for storage or distribution of 
human body or its parts. 

(2) “Decedent” means a deceased individual and includes a stillborn in 
fant or fetus. 

(3) “Donor” means an individual who makes a gift of all or part of th 
individual’s body. 

(4) “Hospital” means a hospital licensed, accredited or approved unde 
the laws of any state and a hospital operated by the United State 
government, a state or its subdivision, although not required to b 
licensed under state laws. 

(5) “Part” means organs, tissues, eyes, bones, arteries, blood, other fluid 
and any other portions of a human body. 

(6) “Physician” or “surgeon” means a physician or surgeon licensed t 
practice medicine under the laws of any state. 

(7) “State” includes any state, district, commonwealth, territory, insula 
possession and any other area subject to the legislative authority o 
the United States of America. 

(8) “Qualified individual” means any of the following individuals wh 
has completed a course in eye enucleation and has been certified a 
competent to enucleate eyes by an accredited school of medicine ii 
this State: 

a. An embalmer licensed to practice in this State; E 

b. A physician’s assistant approved by the Board of Medical Exam 
iners pursuant to G.S. 90-18(13); 

c. A registered or a licensed practical nurse licensed by the Board o 
Nursing pursuant to Article 9 of Chapter 90 of the General Stat 
utes; 

d. A student who is enrolled in an accredited school of medicine oper 
ating within this State and who has completed two or more year 
of a course of study leading to the awarding of a degree of docto 
of medicine; 

e. A technician who has successfully completed a written examina 
tion by the North Carolina Eye and Human Tissue Bank, Ine. 
certified by the Eye Bank Association of America. (1969, c. 84, s 
1; 1971, c. 873, s. 1; 1975, c. 32, ss. 1, 2; 1983, c. 891, 8. 2°198iee 
524.) 


Editor’s Note. — Article 9 of Chapter 90, Effect of Amendments. — The 198 


referred to in paragraph (8)c of this section, amendment, effective July 1, 1985, added pare 
has been recodified as Article 9A of Chapter graph (8)e. 
90. 


§ 130A-404. Persons who may make an anatomical gift. 


(a) An individual of sound mind and 18 years of age or more may give allo 
any part of that individual’s body for any purpose specified in GS T30A-408 
The gift shall take effect upon death. 

(b) Any of the following persons, in order of priority stated, when persons i1 
prior classes are not available at the time of aeeith and in the absence o 
actual notice of contrary indications by the decedent or actual notice of opposi 
tion by a member of the same or a prior class, may give all or any part of th 
decedent’s body for any purpose specified in G.S. 130A-405. 
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(1) The spouse; 
(2) An adult child; 
_ (3) Either parent; 
(4) An adult sibling; 
(5) . hei dias of the person of the decedent at the time of decedent’s 
eath; 


(6) zi other person authorized or under obligation to dispose of the 
ody. 

_(c) The persons authorized by subsection (b) may make the gift after or 
mmediately before death. However, the guardian of the person of a ward may 
nake the gift at any time during the guardianship and the gift shall become 
iffective upon the death of the ward unless the guardianship terminated 
yefore death. 

(d) If the donee has actual notice of contrary indications by the decedent or 
hat a gift by a member of a class is opposed by a member of the same or a 
yrior class, the donee shall not accept the gift. 

(e) A gift of all or part of a body authorizes any examination necessary to 
issure medical acceptability of the gift for the purposes intended. 
_ (f) The rights of the donee created by the gift are paramount to the rights of 
thers except as provided by G.S. 130A-409(d). (1969, c. 84, s. 1; 1977, c. 166, s. 
51983, c. 891, s. 2.) 


} 130A-405. Persons who may become donees; purposes 
| for which anatomical gifts may be made. 


- The following persons may become donees of gifts of a human body or its 
yarts for the purposes stated: 
(1) A hospital, surgeon or physician for medical or dental education, re- 
search, advancement of medical or dental science, therapy or trans- 
| plantation; 

(2) An accredited medical or dental school, college or university for edu- 
cation, research, advancement of medical or dental science or ther- 
apy; 

(3) A bank or storage facility, for medical or dental education, research, 
advancement of medical or dental science, therapy or transplanta- 
tion; 

(4) A specified individual for therapy or transplantation needed by that 
individual; or 

(5) The Commission of Anatomy for the distribution of a human body or 
its parts for the purpose of promoting the study of anatomy in this 
State. (1969, c. 84, s. 1; 1975, c. 694, ss. 4, 5; 1983, c. 891, s. 2.) 


} 130A-406. Manner of making anatomical gifts. 


(a) A gift of all or part of the body under G.S. 130A-404(a) may be made by 
will. The gift becomes effective upon the death of the testator without waiting 
‘or probate. If the will is not probated, or if it is declared invalid for testamen- 
‘ary purposes, the gift, to the extent that it has been acted upon in good faith, 
8 valid and effective. 

(b) A gift of all or part of the body under G.S. 130A-404(a) may also be 
‘made by a document other than a will. The gift becomes effective upon the 
Jeath of the donor. The document, which may be a card designed to be carried 
om the individual, must be signed by the donor in the presence of two wit- 
aesses who must sign the document in the donor’s presence. If the donor 
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cannot sign, the document may be signed for the donor at the direction and in 
the presence of the donor and in the presence of two witnesses who must sign 
the document in the donor’s presence. Delivery of the document of gift durin; 
the donor’s lifetime is not necessary to make the gift valid. “inh 

(c) The gift may be made to a specified donee or without specifying a donee 
If the latter, the gift may be accepted by the attending physician as done 
upon or following death. If the gift is made to a specified donee who is no 
available at the time and place of death, the attending physician upon o 
following death, in the absence of any expressed indication that the dono 
desired otherwise, may accept the gift as donee. . 

(d) The donor may designate by will, card or other document of gift th 
surgeon or physician to carry out the appropriate procedures, subject to thi 
provisions of G.S. 130A-409(b). In the absence of a designation or if the desig 
nee is not available, the donee or other person authorized to accept the gif 
may employ or authorize any surgeon or physician for that purpose. 

(e) In respect to a gift of an eye, a qualified individual may enucleate eye 
for the gift after proper certification of death by a physician and upon thi 
express direction of a physician other than the one who certified the death o 
the donor. 

(f) A gift by a person designated in G.S. 130A-404(b) shall be made by : 
document signed by the donor or made by the donor’s telegraphic, recorde 
telephonic, or other recorded message. However, a guardian of the person of : 
ward who makes a gift of all or any part of the ward’s body prior to the ward’ 
death shall make the gift by a document signed by the guardian and filed witl 
the clerk of court having jurisdiction over the guardian. | 

(g) The making of a gift shall be deemed to include an authorization to thx 
donee to review any medical records of the donor after the death of the donor 
(1969, c. 84, s. 1; 1971, c. 873, s. 2; 1975, -c. 32, s. 3; 1977, c. 166, s. 2; 1979, 
525, s. 11; 1983, c. 891, s. 2.) 


CASE NOTES 


Cited in Dumouchelle v. Duke Univ., 69 
N.C. App. 471, 317 S.E.2d 100 (1984). 


§ 130A-407. Delivery of document of gift. 


If the gift is made by the donor or the guardian to a specified donee, the will 
card or other document or executed copy may be delivered to the donee at an} 
time to expedite the appropriate procedures immediately after death. Delivery 
is not necessary to the validity of the gift. The will, card or other document 01 
executed copy may be deposited in a hospital, bank or storage facility, o1 
registry office that accepts it for safekeeping or for facilitation of procedure: 
after death. On request of any interested party upon or after the donor’s 01 
ward's death, the person in possession shall produce the document for exami 
nation. (1969, c. 84, s. 1; 1977, c. 166, s. 3; 1983, c. 891, s. 2.) 


§ 130A-408. Amendment or revocation of the gift. 


(a) If the will, card or other document or executed copy has been deliverec 
to a specified donee, the donor may amend or revoke the gift by: 
(1) The execution and delivery to the donee of a signed statement; 
(2) An oral statement made in the presence of two persons and communi: 
cated to the donee; 
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__ (8) A statement during a terminal illness or injury addressed to an at- 
tending physician and communicated to the donee; or 
(4) A signed card or document found on the individual or in the individ- 

. ual’s effects, and made known to the donee. 
» (b) A guardian may amend or revoke the gift by the execution and delivery 
o the donee of a signed statement. 
_(c) Any document of gift which has not been delivered to the donee may be 
‘evoked by the donor or guardian in the manner set out in subsection (a) or by 
lestruction, cancellation or mutilation of the document and all executed cop- 


es. 

_ (d) Any gift made by a will may also be amended or revoked in the manner 
srovided for amendment or revocation of wills or as provided in subsection (a). 
1969, c. 84, s. 1; 1977, c. 166, ss. 4, 5; 1983, c. 891, s. 2.) 


} 130A-409. Rights and duties at death. 


' (a) The donee may accept or reject the gift. If the donee accepts a gift of the 
mntire body, the donee shall, subject to the terms of the gift, authorize em- 
yalming and the use of the body in funeral services, upon request of the 
surviving spouse or other person listed in the order stated in GS. 
{80A-404(b). If the gift is of a part of the body, the donee, upon the death of 
the donor or ward and prior to embalming, shall, within 24 hours, cause the 
yart to be removed without unnecessary mutilation. After removal of the part, 
sustody of the remainder of the body vests in the surviving spouse, next-of-kin 
yr other persons under obligation to dispose of the body. 

. (b) The time of death shall be determined by a physician who attends the 
jonor or ward at death, or, if none, the physician who certifies the death. The 
yhysician shall not participate in the procedures for removing or transplant- 
ng a part. 

_ (c) A person who acts with due care in accord with the terms of this Part or 
she anatomical gift laws of another state is not liable for damages in any civil 
action or subject to prosecution in any criminal proceeding for the act. 

_ (d) The provisions of this Part are subject to the laws of this State prescrib- 
ng powers and duties with respect to autopsies. (1969, c. 84, s. 1; 1977, c. 166, 
lap; 1983, c. 891, s. 2.) 


$ 130A-410. Use of tissue declared a service; standard of 
| care; burden of proof. 


_ The procurement, processing, distribution or use of whole blood, plasma, 
dlood products, blood derivatives and other human tissues such as corneas, 
dones or organs for the purpose of injecting, transfusing or transplanting any 
of them into the human body is declared to be, for all purposes, the rendition 
of a service by every participating person or institution. Whether or not any 
remuneration is paid, the service is declared not to be a sale of whole blood, 
dlasma, blood products, blood derivatives or other human tissues, for any 
ourpose. No person or institution shall be liable in warranty, express or im- 
dlied, for the procurement, processing, distribution or use of these items but 
nothing in this section shall alter or restrict the liability of a person or institu- 
tion in negligence or tort in consequence of these services. (1971, c. 836; 1983, 
°. 891, s. 2.) 
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§ 130A-411. Giving of blood by persons 17 years of age 01 
more. | 


A person who is 17 years of age or more may give or donate blood to ar 
individual, hospital, blood bank or blood collection center without the consen 
of the parent or parents or guardian of the donor. It shall be unlawful for ; 
person under the age of 18 years to sell blood. (1971, c. 10; c. 1093, s. 16; 1977 
c. 373; 1983, c. 891, s. 2.) 


§ 130A-412. Uniformity of interpretation. 


This Part shall be so construed to effectuate its general purpose to make 
uniform the law of those states which enact it. (1969, c. 84, s. 1; 1983, c. 891, 5s 
2.) 


Part 4. Human Tissue Donation Program. 


§ 130A-413. Coordinated human tissue donation program: 
legislative findings and purpose; program es: 
tablished. 


(a) The General Assembly finds that there is an increasing need for human 
tissues for transplantation purposes; that there is a continuing need for 
human tissues for the purposes of medical education and research; and that 
these needs are not being sufficiently filled at the present because of a short- 
age of human tissue donors. The General Assembly establishes a coordinated 
human tissue donation program to facilitate the acquisition and distribution 
of human tissues to promote the public health. For the purposes of this Part, 
the term “human tissue” includes cadavers. | 

(b) The Department shall establish and administer a coordinated program 
among departments and agencies of the State and all groups, both public and 
private, involved in the acquisition and distribution of human tissue to: 

(1) Increase awareness of the need for human tissue donations and of the 
methods by which these donations are made; 

(2) Increase awareness of the existing programs of human tissue trans- 
plantation and of medical research and education which employs 
human tissue and share information with the public; 

(3) Study the problems surrounding the acquisition and distribution of 
human tissue and make suggestions for their solution; 

(4) Disseminate information to health and other professionals concerning 
the techniques of human tissue retrieval and transplantation, the 
legalities involved in making anatomical gifts; and 

(5) Arrange for the quick and precise transportation of donated human 
tissue in emergency transplant situations. 

(c) All departments and agencies of the State and county and municipal 
law-enforcement agencies shall cooperate with the coordinated human tissue 
donation program instituted by the Department. (1983, c. 891; saZe) 
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§ 1380A-414. Human Tissue Advisory Council. 


(a) A Human Tissue Advisory Council is established to advise the Secretary 
in the planning, organization, administration and evaluation of the coordi- 
/ nated Human Tissue Donation Program. Members of the Council shall be 
| appointed as follows: 

(1) The Secretary shall appoint a representative from each of the follow- 
ing institutions: 
a. The Bowman Gray School of Medicine of Wake Forest University, 
b. The Duke University School of Medicine, 
c. The North Carolina Association of the Blind, 
d. The North Carolina Eye and Human Tissue Bank, 
e. The North Carolina Funeral Directors’ Association, 
f. The North Carolina Hospital Association, 
g. The National Kidney Foundation of North Carolina, Inc., 
h. The North Carolina Medical Society, 
i. The University of North Carolina at Chapel Hill School of Medi- 
cine, . 
j. The East Carolina University School of Medicine; and 
(2) A representative of the Secretary; 
(3) A representative of the Chief Medical Examiner; 
(4) One member appointed by the Speaker of the House of Representa- 
tives; and 
| (5) One member appointed by the President of the Senate. 
_ (b) Members shall serve terms of three years except that members may be 
appointed for terms of less than three years to achieve a staggered-term struc- 
‘ture. The Council shall elect a chairperson from among its membership and 
shall meet at least two times a year and upon the request of the Secretary. 
‘Members shall serve without compensation but shall be reimbursed for travel 
and subsistence expenses in accordance with the provisions of G.S. 138-5. 
(1975, c. 974; 1983, c. 891, s. 2.) 


i 
| 


| Part 5. Disposition of Unclaimed Bodies. 


's 130A-415. Unclaimed bodies; disposition. 


(a) All officers, employees and agents of the State or of any unit of local 
' government in the State; all undertakers doing business within the State; or 
» any person having charge or control of an unclaimed body shall immediately 
notify and, upon the request of the Commission of Anatomy, deliver the dead 
body to the Commission of Anatomy. The Commission of Anatomy may take 
-and remove the dead body. No reward or fee shall be paid for notifying the 
Commission of Anatomy. The person having charge or control of an unclaimed 
body shall make reasonable efforts to notify any interested person of the 
_decedent’s death. The recipient to which the Commission of Anatomy delivers 


the body shall pay all expenses for the embalming and delivery of the body, 


; 


_ and for the reasonable efforts made to notify the persons. 

_ (b) For the purposes of this Part, an unclaimed body means a dead body 
- which is not claimed for final disposition and which, as determined by the 
_ person having charge or control of the dead body, probably will not be claimed 
' for final disposition within 10 days of the deceased’s death. The unclaimed 
_ body shall remain in the charge or control of the person for a period of 10 days 
unless the period is shortened by the county director of social services upon 
- determination that the dead body will not be claimed for final disposition 
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person having charge or control of the unclaimed body will deliver it to the 
Commission of Anatomy at a time and place specified by the Commission of 
Anatomy or permit the Commission of Anatomy to take and remove the body. 

(c) All dead bodies not claimed for final disposition within 10 days of the 
decedent’s death may be received and delivered by the Commission of Anat- 
omy pursuant to the authority contained in G.S. 143B-204 and this Part and. 
in accordance with its rules. All interests in and rights to dead bodies un-’ 
claimed for final disposition within 10 days of the decedent’s death and re- 
ceived by the Commission of Anatomy shall vest in the Commission of Anat-. 
omy. 

(a) No autopsy shall be performed on an unclaimed body without the writ- 
ten consent of the Commission of Anatomy except that written consent is not. 
required for an autopsy performed pursuant to Part 2 of this Article. | 

(e) Due caution shall be taken to shield the unclaimed body from public. 
view. 

(f) Notwithstanding anything contained in this section, an unclaimed body 
shall not mean a dead body for which the deceased has made a gift pursuant to. 
Part 3 of this Article. | 

(g) Nothing in this Part shall require the officers, employees or agents of a. 
county to notify the Commission of Anatomy regarding the bodies of minors. 
who were in the custody of the county at the time of death and whose final . 
disposition will be arranged by the county. In the absence of notification, the 
expenses of the final disposition shall be a charge upon the county having. 
custody. : | 

(h) The provisions of this Part shall not apply to bodies within the jurisdic- 
tion of the medical examiner under G.S. 130A-383 or 180A-384. (1975, c. 694, 
s. 3; 1977, c. 458; 1983, c. 891, s. 2.) 


within 10 days of the decedent’s death. Upon expiration of the period, the 
| 


§ 130A-416. Commission of Anatomy rules. 


The Commission of Anatomy is authorized to adopt rules necessary to im- 
plement the provisions of this Part. (1983, c. 891, s. 2.) 


Part 6. Final Disposition or Transportation of Deceased 
Migrant Agricultural Workers and Their Dependents. 


§ 130A-417. Definitions. 


The following definitions shall apply throughout this Part: 

(1) “Dependent” means child, grandchild, spouse or parent of a migrant 
agricultural worker who moves with the migrant agricultural worker 
in response to the demand for seasonal agricultural labor. 

(2) “Migrant agricultural worker” means a worker who moves in re- 
eek to the demand for seasonal agricultural labor. (1983, c. 891, s. 
van 


§ 130A-418. Deceased migrant agricultural workers and 
their dependents. 


(a) Notwithstanding any other provisions of law, a person having knowl- 
edge of the death of a migrant agricultural worker or a worker’s dependent 
shall without delay report the death to the department of social services in the 
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‘gunty in which the body is located together with any information regarding 
‘ne deceased including identity, place of employment, permanent residence, 
(‘nd the name, address and telephone number of any relative and any inter- 
| sted person. The county department of social services shall, within a reason- 
\ ple time of receiving this report, transmit to the Department notice of the 
“eath and information received upon notification. The Department shall 
jake ae effort to inform the next-of-kin and any interested person of 
' he death. 
 (b) If the identity of the person cannot be determined within a reasonable 
seriod of time, or if the body is unclaimed 10 days after death, the body shall 
‘e offered to the Commission of Anatomy and, upon its request, shall be 
lelivered to the Commission of Anatomy. If the Commission of Anatomy does 
ot request an unclaimed body offered it or the estate, and if the relatives or 
| ther interested persons claiming the body are unable to provide for the final 
i lisposition of the migrant agricultural worker or dependent, the Department 

's authorized and directed to arrange for the final disposition of the decedent. 

(c) If the estate, relatives or interested persons are able to provide for final 
lisposition but are unable to effect the transportation of the decedent to the 
lecedent’s legal residence or the legal residence of the relatives or interested 
yersons, the Department is authorized and directed to allocate a sum of not 
nore than two hundred dollars ($200.00) to defray the transportation ex- 
yenses. 

(d) The Secretary is authorized to adopt rules necessary to implement this 
ection. (1975, c. 891; 1977, c. 648; 1983, c. 891, s. 2.) 
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Chapter 131. 
Public Hospitals. 


Article 1. 
Orthopedic Hospital. 
Sec. 
131-2, 131-3. [Repealed.] 


Article 2. 


Hospitals in Counties, Townships, 
and Towns. 


131-4 to 131-13. [Repealed.] 
131-15 to 131-28. [Repealed.] 


Article 2A. 
The County Hospital Act. 


131-28.1 to 1381-28.5. [Repealed.] 
131-28.8 to 131-28.22A. [Repealed.] 


Article 2B. 


County-City Hospital Facilities 
for the Poor. 


131-28.23 to 131-28.28. [Repealed.] 
Article 3. 
County Tuberculosis Hospitals. 


131-29. [Repealed.] 
131-31 to 131-33.7. [Repealed.] 


Article 4. 


Joint County Tuberculosis Hospitals. 


131-34. [Repealed.] 
131-36 to 131-38. [Repealed.] 


Article 5. 


County Tuberculosis Hospitals; 
Additional Method of 
Establishment. 


131-39 to 131-41. [Repealed.] 
131-43 to 131-45. [Repealed.] 


Article 6. 


Joint County and Municipal 
Tuberculosis Hospitals. 


131-46 to 131-51. [Repealed.] 
Article 7. 
McCain Hospital. 
131-60.1 to 131-60.5. [Repealed.] 
Article 7A. 


North Carolina Specialty Hospitals. 
131-60.6. [Repealed.] 


Article 10. 
Funds of Deceased Inmates. 
Sec. 
131-83. [Repealed.] 


Article 12. 
Hospital Authorities Law. 


131-90 to 131-101. [Repealed.] 
131-108. [Repealed.] 

131-110 to 131-112. [Repealed.] 
131-114 to 131-116.1. [Repealed.] 


Article 13. 


Department of Human Resources and 
Program of Hospital Care. 


131-120. [Repealed.] 
131-121. [Repealed.] 
131-121.3. [Repealed.] 
131-124. [Repealed.] 
131-124.1. [Repealed.] 
131-125. [Repealed.] 
131-126. [Repealed.] 


Article 13A. 
Hospital Licensing Act. 


131-126.1 to 131-126.9. [Repealed.] 
131-126.11A to 131-126.12. [Repealed.] 
131-126.14 to 131-126.16. [Repealed.] 


Article 13B. 


Additional Authority of Subdivisions 
of Government to Finance 
Hospital Facilities. 


131-126.18 to 131-126.22. [Repealed.] 
131-126.24, 131-126.25. [Repealed.] 
131-126.27 to 131-126.30. [Repealed.] 


Article 13C. 


Creation of Hospital Districts with 
Authority to Issue Bonds and 
Levy Taxes for Hospital 
Purposes. 


131-126.31, 131-126.32. [Repealed.] 
131-126.33A. [Repealed.] 
131-126.34A. [Repealed.] 

131-126.38. [Repealed.] 

131-126.38B, 131-126.39. [Repealed.] 
131-126.40A, 131-126.40B. [Repealed.] 


Article 13D. 


Further Authority of Subdivisions of 
Government to Finance 
Hospital Facilities. 


131-126.41. [Repealed.] 
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Sec. 
-131-126.44. [Repealed.] 
Article 14. 


Lenox Baker Children’s Hospital. 


191-127. [Repealed.] 
181-129. [Repealed.] 
131-131 to 131-135. [Repealed.] 


Article 15. 
Discharge from Hospital. 
131-137. [Repealed.] 


PUBLIC HOSPITALS 


§ 131-13 


Article 16. 


Department of Human Resources 
Hospital Facilities Finance 


Act. 
Sec. 
131-138 to 131-167. [Repealed.] 
Article 17. 


Medical Review Committee. 
131-168 to 131-174. [Repealed.] 
Article 18. 
Certificate of Need Law. 
131-175 to 181-188. [Repealed.] 


ARTICLE 1. 


Orthopedic Hospital. 
| §§ 131-2, 131-3: Repealed by Session Laws 1981, c. 50, s. 3. 
| 

) ARTICLE 2. 

) 


Hospitals in Counties, Townships, and Towns. 


§§ 131-4 to 131-13: Repealed by Session Laws 1983, c. 775, s. 1, effec- 


| 


tive January 1, 1984. 


Cross References. — As to health care fa- 
‘cilities and services, see now Chapter 131K. 
Editor’s Note. — Session Laws 1983, c. 775, 


ss. 3, 5 and 6, provide: 


“Sec. 3. Notwithstanding the foregoing, any 


unit of government, or units of government 


acting jointly, that as of December 31, 1983, is 


operating a hospital or hospitals pursuant to 
- Articles 2 or 2A of Chapter 131 of the General 
Statutes may continue to operate pursuant to 
_ the provisions of those Articles as they existed 


on December 31, 1983, to the extent that those 


_ Articles are inconsistent with this Chapter. 


However, a unit of government that has been 
operating a hospital pursuant to those Articles 


_ may choose to continue operations under the 


provisions of one of the Parts of Article 2 of this 
Chapter by adopting an appropriate resolution 
and by satisfying all other requirements of the 
relevant Part of Article 2 of this Chapter. 

"Sec. 5. Sections 3(a), 9(e), 9.5, 9.7, 170.1, 
170.2, 230, 232 through 235, and 264 through 
277 of Chapter 130 of the General Statutes, all 
of Chapter 131 except for Article 12, and Chap- 
ter 131B of the General Statutes shall remain 


in full force and effect from the date of ratifica- 


tion of this act until December 31, 1983. This 
act shall not affect any litigation pending un- 
der any of those provisions on or before Decem- 
ber 31, 1983. 

“Sec. 6. Chapter 143 of the 1983 Session 
Laws and all other Chapters of the 1983 Ses- 
sion Laws amending Chapters 131 or 131B of 
the General Statutes or Sections 3(a), 9(e), 9.5, 
9.7, 170.1, 170.2, 230, 232 through 235, and 
264 through 277 of Chapter 130 of the General 
Statutes are not repealed by this act but are 
hereby reenacted and shall be inserted in the 
appropriate place in Chapter 131E of the Gen- 
eral Statutes by the codifier of statutes.” 

Session Laws 1983, c. 775, s. 7, provides that 
the act shall become effective January 1, 1984, 
except that Part B of Article 2 of Chapter 131E 
is effective upon ratification. The act was rati- 
fied July 15, 1983. 

Session Laws 1983, c. 775, s. 4, is a severabil- 
ity clause. 

Repealed § 131-4 was amended by Session 
Laws 1981, c. 189, s. 1. Repealed § 131-5 was 
amended by Session Laws 1981, c. 189, s. 2. 
Repealed § 131-7 was amended by Session 
Laws 1981, c. 189, s. 3. 
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§§ 131-15 to 131-28: Repealed by Session Laws 1983, c. 775, s. 1, off 
tive January 1, 1984. 


Editor’s Note. — As to the construction, ef- Repealed § 131-15 was amended by Sessi) 
fect, and effective date of Session Laws 1983,c. Laws 1981, c. 919, s. 16. 
775, see the Editor’s note under §§ 131-4 to 
131-13. 


ARTICLE 2A. 
The County Hospital Act. 


§§ 131-28.1 to 131-28.5: Repealed by Session Laws 1983, c. 775, Ss. 
effective January 1, 1984. 


Editor’s Note. — As to the construction, ef- 775, see the Editor’s note under §§ 131-4 
fect, and effective date of Session Laws 1983,c. 131-13. 


§§ 131-28.8 to 131-28.22A: Repealed by Session Laws 1983, c. 775, ; 
1, effective January 1, 1984. 


Editor’s Note. — As to the construction, ef- Repealed § 131-28.14 was amended by Se 
fect, and effective date of Session Laws 1983,c. sion Laws 1981, c. 919, s. 17. Repeam 
775, see the Editor’s note under §§ 131-4 to § 131-28.22A was enacted by Session Law 
131-13. 1983, c. 578. 


ARTICLE 2B. 


County-City Hospital Facilities for the Poor. 


§§ 131-28.23 to 131-28.28: Repealed by Session Laws 1983, c. 775, s. 1 
effective January 1, 1984. 


Editor’s Note. — As to the construction, ef- 775, see the Editor’s note under §§ 131-4 t 
fect, and effective date of Session Laws 1983c.- el31213: 


ARTICLE 38. 


County Tuberculosis Hospitals. 


§ 131-29: Repealed by Session Laws 1983, c. 775, s. 1, effective January 1 
1984. 


Editor’s Note. — As to the construction, ef- 775, see the Editor’s note under §§ 131-4 tc 
fect, and effective date of Session Laws 1983, 02. BeGiets: 


§§ 131-31 to 131-33.7: Repealed by Session Laws 1983, c. 775, s. 1, ef- 
fective January 1, 1984. 
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a Editor’s Note. — As to the construction, ef- 775, see the Editor’s note under §§ 131-4 to 
fect, and effective date of Session Laws 1983,c. 131-13. 


Nj | ARTICLE 4. 


| Joint County Tuberculosis Hospitals. 
- § 131-34: Repealed by Session Laws 1983, c. 775, s. 1, effective January 1, 
1984. 


Editor’s Note. — As to the construction, ef- 775, see the Editor’s note under §§ 131-4 to 
fect, and effective date of Session Laws 1983,c. 131-13. 


i §§ 131-36 to 131-38: Repealed by Session Laws 1983, c. 775, s. 1, effec- 
| tive January 1, 1984. 


) Editor’s Note. — As to the construction, ef- 775, see the Editor’s note under §§ 131-4 to 
- fect, and effective date of Session Laws 1983,c. 131-13. 


j 


County Tuberculosis Hospitals; Additional Method 
of Establishment. 


ARTICLE 5. 


—~§§ 131-39 to 131-41: Repealed by Session Laws 1983, c. 775, s. 1, effec- 
tive January 1, 1984. 


Editor’s Note. — As to the construction, ef- Repealed § 131-39 was amended by Session 
fect, and effective date of Session Laws 1983,c. Laws 1981, c. 189,s. 4. 
_ 175, see the Editor’s note under §§ 131-4 to 
~ 131-13. 


ij §§ 131-43 to 131-45: Repealed by Session Laws 1983, c. 775, s. 1, effec- 
tive January 1, 1984. 


Editor’s Note. — As to the construction, ef- 775, see the Editor’s note under §§ 131-4 to 
fect, and effective date of Session Laws 1983, c. 131-13. 


ARTICLE 6. 
Joint County and Municipal Tuberculosis Hospitals. 
— §§ 131-46 to 131-51: Repealed by Session Laws 1983, c. 775, s. 1, effec- 
tive January 1, 1984. 
Editor’s Note. — As to the construction, ef- 775, see the Editor’s note under §§ 131-4 to 


fect, and effective date of Session Laws 1983,c. 131-138. 
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ARTICLE 7. | 
McCain Hospital. 


§§ 131-60.1 to 131-60.5: Repealed by Session Laws 1983, c. T1bas 1, 
effective January 1, 1984. 


Editor’s Note. — As to the construction, ef- 775, see the Editor’s note under 8§ 131-4 to 
fect, and effective date of Session Laws 1983,c. 131-13. 


ARTICLE 7A. 
North Carolina Specialty Hospitals. 
§ 131-60.6: Repealed by Session Laws 1983, c. 775, s. 1, effective January 
1, 1984. 


Editor’s Note. — As to the construction, ef- Repealed § 131-60.6 was amended by Ses- 
fect, and effective date of Session Laws 1983,c. sion Laws 1983, c. 761, s. 55. 
775, see the Editor’s note under §§ 131-4 to 
131-13. 


ARTICLE 10. 
Funds of Deceased Inmates. 
§ 131-83: Repealed by Session Laws 1983, c. 775, s. 1, effective January 1, 
1984. 


Editor’s Note. — As to the construction, ef- 775, see the Editor’s note under §§ 131-4 to 
fect, and effective date of Session Laws 1983,c. 131-13. } 


ARTICLE 12. 


Hospital Authorities Law. 


§§ 131-90 to 131-101: Repealed by Session Laws 1983, c. 775, s. 1, effec- 
tive January 1, 1984. 


Editor’s Note. — As to the construction, ef- Repealed § 131-94 was amended by Session 
fect, and effective date of Session Laws 1983,c. Laws 1981, c. 525, s. 1. Repealed § 131-94.1 
775, see the Editor’s note under §§ 131-4 to was enacted by Session Laws 1981, c. 525, s. 2. 
131-13) Repealed § 131-99 was amended by Session 

Laws 1981, c. 919, s. 18. 


§ 131-108: Repealed by Session Laws 1983, c. 775, s. 1, effective January 1, 
1984. 


Editor’s Note. — As to the construction, ef- 775, see the Editor’s note under §§ 131-4 to 
fect, and effective date of Session Laws 1983,c. 131-13. 


492 


' 
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38 131-110 to 131-112: Repealed by Session Laws 1983, c. 775, s. 1, 
effective January 1, 1984. 


775, see the Editor’s note under §§ 131-4 to 


ect, and effective date of Session Laws 1983,c. 1381-13. 


& 


a NE 


¥ 


‘ §§ 131-114 to 131-116.1: Repealed by Session Laws 1983, c. 775, s. 1, 
effective January 1, 1984. 


775, see the Editor’s note under §§ 131-4 to 
131-13. 


Editor’s Note. — As to the construction, ef- 
' fect, and effective date of Session Laws 1983, c. 


ARTICLE 13. 


Department of Human Resources and Program 
of Hospital Care. 


SRN: —— 2 > — 


y 


A 


~§ 131-120: Repealed by Session Laws 1983, c. 775, s. 1, effective January 1, 
1984. 


ST Oe SE 


775, see the Editor’s note under §§ 131-4 to 
131-13. 


_ Editor’s Note. — As to the construction, ef- 
fect, and effective date of Session Laws 1983, c. 


§ 131-121: Repealed by Session Laws 1981 (Regular Session, 1982), c. 


1388, s. 1, effective July 1, 1982. 


Editor’s Note. — Session Laws 1981 (Reg. 
Sess., 1982), c. 1388, s. 6, provides that the re- 
peal of §§ 131-121, 131-121.3, 131-124 and 


- 131-125 shall not be construed as affecting the 


status of any loan or scholarship already 


granted, and that any loan or scholarship al- 
ready granted under Article 13 of Chapter 131 
shall be administered by the North Carolina 
Board for Need-Based Medical Student Loans. 


1388, s. 1, effective July 1, 1982. 


§ 131-121.3: Repealed by Session Laws 1981 (Regular Session, 1982), c. 


Editor’s Note. — Session Laws 1981 (Reg. 
Sess., 1982), c. 1388, s. 6, provides that the re- 
peal of §§ 131-121, 131-121.3, 131-124 and 
131-125 shall not be construed as affecting the 


status of any loan or scholarship already 


granted, and that any loan or scholarship al- 
ready granted under Article 13 of Chapter 131 
shall be administered by the North Carolina 
Board for Need-Based Medical Student Loans. 


§ 131-124: Repealed by Session Laws 1981 (Regular Session, 1982), c. 
1388, s. 1, effective July 1, 1982. 


Editor’s Note. — Session Laws 1981 (Reg. 
Sess., 1982), c. 1388, s. 6, provides that the re- 
peal of §§ 131-121, 131-121.3, 131-124 and 
131-125 shall not be construed as affecting the 
status of any loan or scholarship already 


granted, and that any loan or scholarship al- 
ready granted under Article 13 of Chapter 131 
shall be administered by the North Carolina 
Board for Need-Based Medical Student Loans. 
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§ 131-124.1: Repealed by Session Laws 1983, c. 775, s. 1, effective Januai 
1, 1984. 


Editor’s Note. — As to the construction, ef- 
fect, and effective date of Session Laws 1983, c. 
775, see the Editor’s note under §§ 131-4 to 
131-13. 


Repealed § 131-124.1 was enacted by Se 
sion Laws 1981 (Reg. Sess., 1982), c. 1388, s. 


§ 131-125: Repealed by Session Laws 1981 (Regular Session, 1982), | 
1388, s. 1, effective July 1, 1982. 


Editor’s Note. — Session Laws 1981 (Reg. 
Sess., 1982), c. 1888, s. 6, provides that the re- 
peal of §§ 131-121, 181-121.3, 131-124 and 
131-125 shall not be construed as affecting the 
status of any loan or scholarship already 


granted, and that any loan or scholarship a 
ready granted under Article 13 of Chapter 12 
shall be administered by the North Carolir 
Board for Need-Based Medical Student Loan 


§ 131-126: Repealed by Session Laws 1983, c. 775, s. 1, effective January ] 
1984. 


Editor’s Note. — As to the construction, ef- 
fect, and effective date of Session Laws 1983, c. 


775, see the Editor’s note under §§ 131-4 { 
131-13; 


ARTICLE 13A. 
Hospital Licensing Act. 


Repeal of Article. — 
The provision of Session Laws 1977, c. 712, 
as amended, tentatively repealing this Article 


effective July 31, 1981, was itself repealed b 
Session Laws 1981, c. 932, s. 1. 


§§ 131-126.1 to 131-126.9: Repealed by Session Laws 1983, c. 775, s. 1 
effective January 1, 1984. 


Editor’s Note. — As to the construction, ef- Repealed § 131-126.6 was amended by Ses 


fect, and effective date of Session Laws 1983, c. 
775, see the Editor’s note under §§ 131-4 to 
131-13. 


sion Laws 1981, c. 614, s. 16. Repealec 
§ 131-126.9 was amended by Session Law: 
1981, c. 586, s. 3. 


§§ 131-126.11A to 131-126.12: Repealed by Session Laws 1983, ¢ 
775, 8. 1, effective January 1, 1984. 


Editor’s Note. — As to the construction, ef- 
fect, and effective date of Session Laws 1983, c. 
775, see the Editor’s note under §§ 131-4 to 
131-13. 


Repealed §§ 131-126.11A and 131-126.11F 


were enacted by Session Laws 1981, c. 659, s 
10. Repealed § 131-126.12 was amended by 
Session Laws 1981, c. 586, s. 4. 
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88 131-126.14 to 131-126.16: Repealed by Session Laws 1983, c. 775, 
| s. 1, effective January 1, 1984. 


, Editor’s Note. — As to the construction, ef- Repealed § 131-126.14 was amended by Ses- 
| fect, and effective date of Session Laws 1983, C. gion Laws 1981. c. 614, s. 17 

‘175, see the Editor’s note under §§ 131-4 to OTe Tae 

181-13. 


ARTICLE 13B. 


Additional Authority of Subdivisions of Government 
, to Finance Hospital Facilities. 


a? 


\ 
§§ 131-126.18 to 131-126.22: Repealed by Session Laws 1983, c. 775, 
s. 1, effective January 1, 1984. 


| Editor’s Note. — As to the construction, ef- 775, see the Editor’s note under §§ 131-4 to 
fect, and effective date of Session Laws 1983,c. 131-13. 


§§ 131-126.24, 131-126.25: Repealed by Session Laws 1983, c. 775, s. 1, 
effective January 1, 1984. 


Editor’s Note. — As to the construction, ef- 775, see the Editor’s note under 8§ 131-4 to 
fect, and effective date of Session Laws 1983,c. 131-13. 


§8§ 131-126.27 to 131-126.30: Repealed by Session Laws 1983, c. 779, 
s. 1, effective January 1, 1984. 


Editor’s Note. — As to the construction, ef- 775, see the Editor’s note under §§ 131-4 to 
fect, and effective date of Session Laws 1983, c. hel 3: 


ARTICLE 13C. 


Creation of Hospital Districts with Authority to 
Issue Bonds and Levy Taxes for 
Hospital Purposes. 


§§ 131-126.31, 131-126.32: Repealed by Session Laws 1983, c. Tip sale 
effective January 1, 1984. 


Editor’s Note. — As to the construction, ef- 775, see the Editor’s note under §§ 131-4 to 
fect, and effective date of Session Laws 1983,c. 131-13. 


'§ 131-126.33A: Repealed by Session Laws 1983, c. 775, s. 1, effective Jan- 
uary 1, 1984. 
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Editor’s Note. — As to the construction, ef- 775, see the Editor’s note under §§ 131-4 t 
fect, and effective date of Session Laws 1983,c. 131-13. | 


| 
§ 131-126.34A: Repealed by Session Laws 1983, c. 775, s. 1, effective Jan 


uary 1, 1984. | 


Editor’s Note. — As to the construction, ef- 775, see the Editor’s note under §§ 131-4 t| 
fect, and effective date of Session Laws 1983,c. 131-13. 


§ 131-126.38: Repealed by Session Laws 1983, c. 775, s. 1, effective Janu 
ary 1, 1984. 


Editor’s Note. — As to the construction, ef- 775, see the Editor’s note under §§ 131-4 ti 
fect, and effective date of Session Laws 1983,c. 131-13. 


§§ 131-126.38B, 131-126.39: Repealed by Session Laws 1983, c. 775, 8 
1, effective January 1, 1984. 


Editor’s Note. — As to the construction, ef- Repealed § 131-126.38B was enacted by Ses 
fect, and effective date of Session Laws 1983,c. sion Laws 1981, c. 243. 
775, see the Editor’s note under §§ 131-4 to 
131-13. 


§§ 131-126.40A, 131-126.40B: Repealed by Session Laws 1983, c. 775, 
s. 1, effective January 1, 1984. 


Editor’s Note. — As to the construction, ef- 775, see the Editor’s note under §§ 131-4 tc 
fect, and effective date of Session Laws 1983,c. 131-13. 


ARTICLE 13D. 


Further Authority of Subdivisions of Government 
to Finance Hospital Facilities. 


§ 131-126.41: Repealed by Session Laws 1983, c. 775, s. 1, effective Janu- 
ary 1, 1984. 


Editor’s Note. — As to the construction, ef- 775, see the Editor’s note under §§ 131-4 to 
fect, and effective date of Session Laws 1983,c. 131-13. 


§ 131-126.44: Repealed by Session Laws 1983, c. 775, s. 1, effective Janu- 
ary 1, 1984. 


Editor’s Note. — As to the construction, ef- 775, see the Editor’s note under §§ 131-4 to 
fect, and effective date of Session Laws 1983,c. 131-13. 
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| ARTICLE 14. 
Lenox Baker Children’s Hospital. 


131-127: Repealed by Session Laws 1983, c. 775, s. 1, effective January 1, 
1984. 


'Editor’s Note. — As to the construction, ef- 775, see the Editor’s note under §§ 131-4 to 
ict, and effective date of Session Laws 1983,c. 131-13. 


isl. 129: Repealed by Session Laws 1983, c. 775, s. 1, effective January 1, 
1984. 


‘Editor’s Note. — As to the construction, ef- 775, see the Editor’s note under §§ 131-4 to 
vet, and effective date of Session Laws 1983,c. 131-13. 


8 131-131 to 131-135: Repealed by Session Laws 1983, c. 775, s. 1, 


| effective January 1, 1984. 


' Editor’s Note. — As to the construction, ef- 775, see the Editor’s note under 8§ 131-4 to 
act, and effective date of Session Laws 1983,c. 131-13. 


ARTICLE 15. 
Discharge from Hospital. 
} 131-137: Repealed by Session Laws 1983, c. 775, s. 1, effective January 1, 
1984. 


_ Editor’s Note. — As to the construction, ef- 775, see the Editor’s note under 8§ 131-4 to 
ect, and effective date of Session Laws 1983,c. 181-13. 


ARTICLE 16. 
Department of Human Resources Hospital 
Facilities Finance Act. 
8§ 131-138 to 131-167: Repealed by Session Laws 1983, c. 775, s. 1, 
effective January 1, 1984. 


_ Editor’s Note. — As to the construction, ef- 775, see the Editor’s note under 8§ 131-4 to 
fect, and effective date of Session Laws 1983, c. 131-13. 
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| 
| 


§ 131-] 


ARTICLE 17. 


Medical Review Committee. 


§§ 131-168 to 131-174: Repealed by Session Laws 1983, c. 775, s. 
effective January 1, 1984. 


Editor’s Note. — As to the construction, ef- 


fect, and effective date of Session Laws 1983, c. 


775, see the Editor’s note under §§ 131-4 to 


131-13. 


Repealed § 131-170 was enacted by Sess 
Laws 1981, c. 725. 


ARTICLE 18. 
Certificate of Need Law. 


§§ 131-175 to 131-188: Repealed by Session Laws 1983, c. 775, s. 
effective January 1, 1984. 


Editor’s Note. — As to the construction, ef- 
fect, and effective date of Session Laws 1983, c. 
775, see the Editor’s note under §§ 131-4 to 
131-13. 

Repealed § 131-177 was amended by Session 
Laws 1983, c. 713, s. 96. Pursuant to Session 
Laws 1983, c. 775, s. 6, the amendment has 
been effectuated in § 131E-177. 

Repealed § 131-180 was amended by Session 
Laws 1983, c. 713, s. 97. Pursuant to Session 
Laws 1983, c. 775, s. 6, the amendment has 
been effectuated in § 131E-182. 

Repealed § 131-181 was amended by Session 
Laws 1983, c. 920, s. 2. Pursuant to Session 
Laws 1983, c. 775, s. 6, the amendment has 
been effectuated in § 131E-183. 

Repealed § 131-175 was amended by Session 
Laws 1981, c. 651, s. 1. Repealed § 131-176 
was amended by Session Laws 1981, c. 651, ss. 


1, 2; c. 1127, ss. 24-29. Repealed § 131-177 y 
also amended by Session Laws 1981, c. 651 
1. Repealed § 131-178 was amended by Sessi 
Laws 1981, c. 651, s. 3. Repealed §§ 131-17: 
and 131-178.2 were enacted by Session La 
1981, c. 651, s. 4. Repealed § 131-179 y, 
amended by Session Laws 1981, c. 651, s. 
Repealed § 131-180 was amended by Sessi 
Laws 1981, c. 651, s. 6. Repealed § 131-1 
was also amended by Session Laws 1981, 
651, s. 7. Repealed § 131-181.1 was enacted. 
Session Laws 1981, c. 651, s. 8. Repeal 
§ 131-182 was also amended by Session La: 
1981, c. 651, ss. 9, 10. Repealed § 131-185 w 
amended by Session Laws 1981, c. 651, s. 1 
Repealed § 131-186 was amended by Sessi 
Laws 1981, c. 651, s. 12. Repealed § 131-1 
was amended by Session Laws 1981, c. 651, 
13. 
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11181A-1 HEALTH CARE FACILITIES FINANCE ACT § 131A-3 


| Chapter 131A. 
| Health Care Facilities Finance Act. 


HC. 
\1A-3. Definitions. 
\1A-4. Additional powers. 


a 


131A-1. Short title. 


| CASE NOTES 
Cited in News & Observer Publishing Co. v. 


‘ake County Hosp. Sys., 55 N.C. App. 1, 284 
E.2d 542 (1981). 


-131A-3. Definitions. 


As used or referred to in this Chapter, the following words and terms shall 

ave the following meanings, unless the context clearly indicates otherwise: 

(4) “Health care facilities’ means any one or more buildings, structures, 
additions, extensions, improvements or other facilities, whether or 
not located on the same site or sites, machinery, equipment, furnish- 
ings or other real or personal property suitable for health care or 
medical care; and includes, without limitation: general hospitals, 
chronic diseases, maternity, mental, tuberculosis and other special- 
ized hospitals; facilities for intensive care and self-care; nursing 
homes, including skilled nursing facilities and intermediate care fa- 
cilities; facilities for continuing care of the elderly and infirm; clinics 
and outpatient facilities; clinical, pathological and other laboratories; 
health care research facilities; laundries; training facilities for 
nurses, interns, physicians and other staff members; food preparation 
and food service facilities; administration buildings, central service 
and other administrative facilities; communication, computer; and 
other electronic facilities, fire-fighting facilities, pharmaceutical fa- 
cilities and recreational facilities; storage space, X-ray, laser, radio- 
therapy and other apparatus and equipment; dispensaries; utilities; 
vehicular parking lots and garages; office facilities for health care 
facilities staff members and physicians; and such other health care 
facilities customarily under the jurisdiction of or provided by hospi- 
tals, or any combination of the foregoing, with all necessary, conve- 
nient or related interests in land, machinery, apparatus, appliances, 
equipment, furnishings, appurtenances, site preparation, landscap- 
ing and physical amenities; 

(8) “Federally guaranteed security” means any security, investment or 
evidence of indebtedness issued pursuant to any provision of federal 
law for the purpose of financing or refinancing the cost of any health 
care facilities which is insured or guaranteed, directly or indirectly, 
in whole or in part as to the repayment of principal or interest by the 
United States of America or any instrumentality thereof; 

(9) “Federally insured mortgage note” means any loan secured by a mort- 
gage or deed of trust on any health care facilities owned by any public 
or nonprofit agency which is insured or guaranteed, directly or indi- 
rectly, in whole or in part as to the repayment of principal and inter- 
est by the United States of America or any instrumentality thereof, 
or any commitment by the United States of America or any instru- 


499 


§ 1381A-4 1985 CUMULATIVE SUPPLEMENT § 131A 
mentality thereof to so insure or guarantee such a loan secured by 
mortgage or a deed of trust. 

(10) “Continuing care” means the furnishing, pursuant to a continui 
care agreement, of shelter, food, and nursing care to an individu 
not related by consanguinity or affinity to the provider furnishiy 
such care. Other personal services provided shall be designated in t} 
continuing care agreement. Continuing care shall include only |i 
care, care for life, or care for a term of years; 

(11) “Life care” or “care for life” means a life lease, life membership, li 
estate, or similar agreement between an individual and a provider | 
which the individual pays a fee for the right to occupy a space in ¢] 
continuing care facility and to receive continuing care for life; a 

(12) “Care for a term of years” means an agreement between an indivi 
ual and a provider whereby the individual pays a fee for the right 
occupy space in a continuing care facility, and to receive continuit 
care, for at least one year, but for less than the life of the membe 
(1975, c. 766, s. 1; 1979, c. 54, s. 1; 1981, c. 64; c. 867, ss. 1, § 


Only Part of Section Set Out. — As the 
rest of the section was not affected by the 
amendments, it is not set out. 

Effect of Amendments. — 

The first 1981 amendment inserted “nursing 
homes, including skilled nursing facilities and 
intermediate care facilities;’ near the begin- 
ning of subdivision (4). 

The second 1981 amendment incorporated 
the change made by the first, and also inserted 
“facilities for continuing care of the elderly and 
infirm” in subdivision (4), deleted “and” from 
the end of subdivision (8), substituted a 
semicolon for a period at the end of subdivision 
(9), and added subdivisions (10), (11) and (12). 

Session Laws 1981, c. 867, ss. 3-5, provide: 


“Sec. 3. This act, being necessary for t 
health and welfare of the people of the Sta 
shall be liberally construed to effect the pi 
poses thereof. 

“Sec. 4. Insofar as the provisions of this « 
are inconsistent with the provisions of any ge 
eral or special laws, or parts thereof, the pro 
sions of this act shall be controlling. 

“Sec. 5. The provisions of this act are seve 
able and if any of its provisions shall be he 
unconstitutional by any court of competent j 
risdiction, the decision of such court shall n 
affect or impair any of the remaining pro 
sions of this act or of Chapter 131A, 
amended, of the General Statutes of Nor 
Carolina.” 


§ 131A-4. Additional powers. 


The Commission shall have all of the powers necessary or convenient 1 
carry out and effectuate the purposes and provisions of this Chapter, inclu 
ing, but without limiting the generality of the foregoing, the power: 

(1) To make and execute contracts and agreements necessary or incide} 
tal to the exercise of its powers and duties under this Chapter, inclu 
ing loan agreements and agreements of sale or leases with and mor 
gages and conveyances to public and nonprofit agencies, person 
firms, corporations, governmental agencies and others; 

(2) To acquire by purchase, the exercise of the power of eminent domai 
but only in connection with a financing for a public agency, lease, gi 
or otherwise, or to obtain options for the acquisition of, any propert; 
real or personal, improved or unimproved, including interests in lan 
in fee or less than fee for any health care facilities, upon such term 
and at such cost as shall be agreed upon by the owner and the Con 
mission; 

(3) To arrange or contract with any county, city, town or other politice 
subdivision or instrumentality of the State for the opening or closin 
of streets or for the furnishing of utility or other services to an 
health care facilities; 


500 


s 1A-4 HEALTH CARE FACILITIES FINANCE ACT § 1381A-4 


| (4) To sell, convey, lease as lessor, mortgage, exchange, transfer, or other- 
| wise dispose of, or to grant options for any such purposes with respect 
to, any real or personal property or interest therein; 

(5) To pledge or assign any money, purchase price payments, rents, loan 
repayments, charges, fees or other revenues, including any federall 
guaranteed security and moneys received therefrom whether suc 
securities are initially acquired by the Commission or a public or 
nonprofit agency, and any proceeds derived by the Commission from 
| sales of property, insurance, condemnation awards or other sources; 

(6) To pledge or assign the revenues and receipts from any health care 
facilities and any agreement of sale or lease or the purchase price 

ayments, rent and income received thereunder; 

'(7) To borrow money as herein provided to carry out and effectuate its 
corporate purposes and to issue in evidence thereof bonds and notes 
for the purpose of providing funds to pay all or any part of the cost of 
any health care facilities, to lend money to any public or nonprofit 
agency to pay all or any part of the cost of health care facilities, to 
acquire any federally guaranteed security or any federally insured 
mortgage note, to lend money to any public or nonprofit agency for 
the acquisition of any federally guaranteed security and to issue rev- 
; enue refunding bonds; 
| (8) To finance, acquire, construct, equip, provide, operate, own, repair, 
maintain, extend, improve, rehabilitate, renovate and furnish any 
health care facilities and to pay all or any part of the cost thereof 
from the proceeds of bonds or notes or from any contribution, gift or 
donation or other funds available to the Commission for such pur- 


| ose; 

(9) To fix, revise, charge and collect or cause to be fixed, revised, charged 

and collected purchase price payments, rents, loan repayments, fees, 

rofessional contracts and charges for the use of, or services rendered 

| y, any health care facilities; 
(10) To employ fiscal consultants, consulting engineers, architects, attor- 
neys, health care consultants, appraisers and such other consultants 
and employees as may be required in the judgment of the Commis- 
sion and to fix and pay their compensation from funds available to 
the Commission therefor and to select and retain subject to approval 
of the Local Government Commission the financial consultants, un- 
derwriters and bond attorneys to be associated with the issuance of 
any bonds and to pay for services rendered by underwriters, financial 
consultants or bond attorneys out of the proceeds of any such issue 
with regard to which the services were performed; 
(11) To conduct studies and surveys respecting the need for health care 
facilities and their location, financing and construction; 
' (12) To apply for, accept, receive and agree to and comply with the terms 
and conditions governing grants, loans, advances, contributions, in- 
terest subsidies and other aid with respect to health care facilities 
from federal and State agencies or instrumentalities and to accept, 
receive and agree to and comply with the terms and conditions gov- 
erning payments under any health insurance programs, 

' (13) To sue and be sued in its own name, plead and be impleaded; 

(14) To acquire and enter into commitments to acquire any federally 
guaranteed security or federally insured mortgage note and to pledge 
or otherwise use any such federally guaranteed security or federally 
insured mortgage note in such manner as the Commission deems in 
its best interest to secure or otherwise provide a source of repayment 
on any of its bonds or notes issued on behalf of any public or non rofit 
agency to finance or refinance the cost of any health care facilities. 
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Any power granted to the Commission under the provisions of this Chay 
may be exercised by the executive committee of the Commission when 
Commission is not in session, except that the executive committee may 
overrule, reverse or disregard any action of the full Commission. The ch 
man of the Commission may call meetings of the executive committee at. 
time. (1975, c. 766, s. 1; 1977,-c. 267; 1979, c. 54, ss. 2-6; 1985, c. 723m 


Effect of Amendments. — select and retain subject to approval of the 
The 1985 amendment, effective July 12, cal Government Commission” at the en 
1985, inserted the language beginning “and to subdivision (10). 
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131B-1 


We PC. 
| 31B-1 to 131B-9. [Repealed.] 


fi 


‘Repeal of Chapter. — 
_ The provision of Session Laws 1977, c. 712, 
3 amended, tentatively repealing this Chapter 


tive January 1, 1984. 


-Editor’s Note. — Session Laws 1983, c. 775, 
3. 5 and 6, provide: 
» “Sec. 5. Sections 3(a), 9(e), 9.5, 9.7, 170.1, 
70.2, 230, 232 through 235, and 264 through 
_ 77 of Chapter 130 of the General Statutes, all 
f Chapter 131 except for Article 12, and Chap- 
- ar 131B of the General Statutes shall remain 
1 full force and effect from the date of ratifica- 
ion of this act until December 31, 1983. This 
- ct shall not affect any litigation pending un- 
er any of those provisions on or before Decem- 
er 31, 1983. 
“Sec. 6. Chapter 743 of the 1983 Session 
aws and all other Chapters of the 1983 Ses- 
ion Laws amending Chapters 131 or 131B of 


LICENSING OF AMBULATORY SURGICAL FACILITIES 


§ 131B-9 


Chapter 131B. 


Licensing of Ambulatory Surgical Facilities. 


effective July 31, 1981, was itself repealed by 
Session Laws 1981, c. 932, s. 1. 


| b 131B-1 to 131B-9: Repealed by Session Laws 1983, c. 775, s. 1, effec- 


the General.Statutes or Sections 3(a), 9(e), 9.5, 
9.7, 170.1, 170.2, 230, 232 through 235, and 
264 through 277 of Chapter 130 of the General 
Statutes are not repealed by this act but are 
hereby reenacted and shall be inserted in the 
appropriate place in Chapter 131E of the Gen- 
eral Statutes by the codifier of statutes.” 

Session Laws 1983, c. 775, s. 7, provides that 
the act shall become effective January 1, 1984, 
except Part B of Article 2 of Chapter 131E is 
effective upon ratification. The act was ratified 
July 15, 1983. 

Session Laws 1983, c. 775, s. 4, is a severabil- 
ity clause. 
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Chapter 131C. 
Charitable Solicitation Licensure Act. 


Sec. Sec. 

131C-1. Short title. 131C-13. Fiscal records. 

131C-2. Purpose. 131C-14. Written contracts; accounting. 

131C-3. Definitions. 131C-15. Reciprocal agreements. 

131C-4. Licensure required for charitable so- 131C-16. Disclosures upon request. 
licitation. 131C-16.1. Mandatory disclosures. 

131C-5. Exemptions. 131C-17. Prohibited acts. 


131C-6. Licensure required for professional 1310-17.1. Employment of agents regulatec 
fund-raising counsel and profes- 1310-17.2. Excessive and unreasonable fu 
sional solicitor. raising fees prohibited. 

131C-7. Contents of application for charitable 4310.18 Duty of Secretary of Human | 
solicitation licensure. sources to investigate, 

131C-8. Contents of application for profes- 131C-19. Power to compel examination. 


sional fund-rai on eo 131C-20. Person examined exempt from prc 
fessional solicitor. enna 
1310-9, Fees. 131C-21. Injunction. 


131C-10. Bond. : 
131C-11. Denial and revocation of license. 131C-21.1. Other remedies. 


131C-12. Rule-making authority. 131C-22. Misdemeanor. 


§ 131C-1. Short title. 


This Chapter shall be known and may be cited as the “Charitable Solicit 
tions Act.” (1981, c. 886, s. 1; 1985, c. 497, s. 1.) 3 | 


| 


Editor’s Note. — This Chapter is Part 1A of Session Laws 1985, c. 497, s.14isa sev 
Article 3 of Chapter 108, as recodified by Ses- — ability clause. | 


sion Laws 1981, c. 275, s. 2, effective October 1, Effect of Amendments. — The 1¢ 

1981, and rewritten by Session Laws 1981, c. amendment, effective 60 days after ratifi, 

886, s. 1, effective January 1, 1982. tion, substituted “Charitable Solicitations A 

Session Laws 1981, c. 886, s. 2, contains a_ for “Charitable Solicitation Licensure Ac 

severability clause. The act was ratified June 28, 1985. | 
CASE NOTES 


Constitutionality. — See Optimist Club v. and to establish and enforce standards for t 
Riley, 563 F. Supp. 847 (E.D.N.C. 1982). use and solicitation of charitable funds. Op 

The Charitable Solicitation Licensure mist Club v. Riley, 563 F. Supp. 847 (E.D.N 
Act was enacted to protect the general public 1982). 


§ 131C-2. Purpose. 


It is the purpose of this Chapter to protect the general public and publ 
charity in the State of North Carolina and to provide for the establishme: 
and enforcement of basic standards for the soliciting and use of charitab 
funds in North Carolina. (1981, c. 886, s. 1.) 


§ 131C-3. Definitions. 


Unless a different meaning is required by the context, the following tern 
as used in this Chapter have the meanings hereinafter respectively ascribe 
to them: 
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(1) “Charitable” means for a benevolent purpose, such as environmental, 
advocacy, health, educational, social welfare, art and humanities or 
civic purpose. 

(2) “Charitable sales promotion” means an advertising campaign spon- 
‘sored by a for-profit entity which offers for sale a tangible item or 
provides a service upon the representation that all or a portion of the 
purchase price will be donated to a person established for a charitable 

urpose. 

3) Commission” means the Social Services Commission. 

(4) “Contribution” means any promise, gift, bequest, devise or other 
grant for consideration or otherwise, of any money or property of any 
kind or value, including the promise to pay, which is wholly or partly 
induced by a solicitation. The term does not include the fair market 
value of any merchandise or rights given in return for the contribu- 
tion. The term does not include the portion of fees, dues and assess- 
ments for services or benefits received by the contributor. 

(5) “Department” means the Department of Human Resources. 

(5a) “Fund-raising fees” means the difference determined by subtracting 
from all moneys raised pursuant to all solicitations on behalf of a 
particular person established for a charitable purpose the amount 
actually paid to the person established for a charitable purpose. 

(6) “Fund-raising expenses” means the expenses of all activities that con- 
stitute a part of soliciting charitable contributions. 

(7) “Person” means individual, organization, trust, foundation associa- 
tion, partnership, corporation, society, or any other group or combi- 
nation acting as a unit. 

(8) “Professional fund-raising counsel” means any person who for a fee 
under a written agreement plans, conducts, manages, carries on or 
acts as a consultant, whether directly or indirectly, in connection 
with soliciting contributions, but who actually solicits no contribu- 
tions as a part of such services. Such counsel does not include any 
person who only conducts a study to determine the feasibility of un- 
dertaking the solicitation of contributions. A salaried employee of the 

| person for whom the contributions are solicited or of its tax exempt 

| parent organization is not included within the term. 

(9) “Professional solicitor” means any person who, for a financial or other 

| consideration, solicits or employs another to solicit contributions. A 

: 

| 


| 


salaried employee of the person for whom the contributions are solic- 
ited or of its tax exempt parent organization and the person for whom 
the contributions are solicited are not included within the term. An 
attorney, investment counselor or banker, who advises any person to 
make a contribution to a person established for a charitable purpose, 
is not, as the result of such advice, a professional fund-raising counsel 
or a professional solicitor. 

(10) “Secretary” means the Secretary of the Department of Human Re- 


sources. 

(11) “Solicit” and “Solicitation” means the request or appeal, directly or 
indirectly, for any charitable contribution, including without limita- 
tion, the following methods of requesting such contribution: 

a. Any oral or written request; ; A 

b. Any announcement to the press, over the radio or television or by 
telephone or telegraph concerning an appeal or campaign to 
which the public is requested to make a contribution for any 
charitable purpose connected therewith; ae 

c. The distribution, circulation, posting or publishing of any hand- 
bill, written advertisement or other publication, including any 
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advertisement or listing in a telephone directory, which direct 

or by implication seeks to obtain public support; 

d. The sale of, offer or attempt to sell, any advertisement, advertisir! 
space, subscription, ticket, or any service or tangible item ; 
connection with which any appeal is made for any charitab 
purpose; or where the name of any person established for a char 
table purpose is used or referred to in any such appeal as ¢ 
inducement or reason for making any such sale; or when ; 
where in connection with any such sale, any statement is mac 
that the whole or any part of the proceeds from any such sale wi 

be donated to any charitable purpose. Solicitation occurs whe 

the request is made and at the place the request is receive 
whether or not the person making the same actually receives ar 
contribution. | 
(12) “Total support and revenue” means the total of all income receive 
from all sources, including governmental grants. (1981, c. 886, s. 
1985, c. 497, s. 2.) 


Editor’s Note. — Session Laws 1985, c. 497, amendment, effective 60 days after ratific 
s. 14 is a severability clause. tion, inserted subdivision (5a). The act was rz 
Effect of Amendments. — The i985 ified June 28, 1985. | 


§ 131C-4. Licensure required for charitable solicitation. | 

(a) Any person who solicits charitable contributions shall apply for an 
obtain an annual license from the Department of Human Resources. A persc 
who is authorized to solicit on behalf of a licensed or exempt person is ni 
required to obtain a license under this section. 

(b) A person other than a professional solicitor or professional fund-raisin 
counsel may solicit charitable contributions after filing the application unt 
the Department notifies him that the application has been denied and f 
waives or exhausts his administrative remedies under Article 3 of Chapté 
150A. | 

(c) A person who has been denied a license and has waived or exhausted h 
administrative remedies under Article 3 of Chapter 150A shall not solic 
charitable contributions until another application has been filed with tk 
Department and a license issued by the Department. (1981, c. 886, s. 1; 198: 
c. 497, s. 3.) | 

Editor’s Note. — Session Laws 1985, c. 497, tion, rewrote subsection (b), which read “A pe 
s. 14 is a severability clause. son may solicit charitable contributions aft. 

Article 3 of Chapter 150A, referred to in this filing the application until the Department n 
section, was rewritten by Session Laws 1985,c. _ tifies him that the application has been deni« 
746, s. 1, effective January 1, 1986, and has and he waives or exhausts his administrati 
been recodified as Article 3 of Chapter 150B. emedies under Article 3 of Chapter 150A 


Effect of Amendments. — The 1985 . 
amendment, effective 60 days after ratifica- ae Series Taher Hie aa 


: 
§ 131C-5. Exemptions. 


(a) Any person who solicits charitable contributions for a religious purpos 
or on behalf of a person established for a religious purpose shall not be r 
quired to apply for a license. | 

(b) Solicitation of charitable contributions by the federal, State or loc: 
government, or any agency thereof, shall not be subject to this Article [Cha} 
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a 


For purposes of this subsection any volunteer fire department or rescue 
ad which receives any funds from federal, State, or local government shall 
onsidered an agency thereof. 

) Any person who receives less than ten thousand dollars ($10,000) in 
ributions in any calendar year and does not provide compensation to any 
ver, trustee, organizer, incorporator, fund-raiser or professional solicitor 
lnot be required to apply for a license. 

\) Any educational institution, the curriculum of which in whole or in 
, 1s registered, approved or accredited by the Southern Association of 
eges and Schools or an equivalent regional accrediting body; any educa- 
al institution in compliance with Article 39 of Chapter 115C of the Gen- 
; Statutes; and any foundation or department having an established iden- 
t with any of the aforementioned educational institutions shall not be re- 
yed to apply for a license. 

\) Any hospital licensed pursuant to Article 13A of Chapter 131 of the 
<eral Statutes and any foundation or department having an established 
itity with the aforementioned hospital shall not be required to apply for a 
case; Provided, however, that the governing board of the hospital autho- 
18 BS solicitation and receives an accounting of the funds collected and 
eonded. 

) Any noncommercial radio or television station shall not be required to 
oly for a license. 

) Any public supported community foundation or public supported com- 
pity trust as defined by G.S. 105-147(16) shall not be required to apply for 
hense. (1981, c. 886, s. 1; 1983, c. 320, ss. 1, 2.) 


jlitor’s Note. — Article 13A of Chapter ing “Any” and inserted “and any foundation or 
} referred to in subsection (e) of this section, department having an established identity 


repealed by Session Laws 1983, c.775,s.1, with the aforementioned hospital” in subsec- 
tive January 1, 1984. For the Hospital Li- tion (e) and added subsection (g). 


tare Act, see now § 131E-75 et seq. Legal Periodicals. — For survey of 1980 


lfect of Amendments. — The 1983 sae 
titut A Fe : 
ladment, effective May 17, 1983, deleted Rosi ional law, see 59 N.C.L. Rev. 1088 


«on established solely to operate a” follow- 

} 

'31C-6. Licensure required for professional fund-raising 
| counsel and professional solicitor. 


ny person who acts as a professional fund-raising counsel or professional 
ycitor shall apply for and obtain an annual license from the Department, 
r shall not act as a professional fund-raising counsel or professional solici- 
yuntil after obtaining such license. A person who is authorized to act on 
alf of a licensed professional fund-raising counsel or a licensed professional 
\citor is not required to obtain a license under this section. (1981, c. 886, s. 
985, c. 497, s. 1.) 


litor’s Note. — Session Laws 1985, c. 497, raising” near the beginning of the first sen- 
‘is a severability clause. tence and inserted “and shall not act as a pro- 
4ect of Amendments. — The 1985 _ fessional fund-raising counsel or professional 
indment, effective 60 days after ratifica- solicitor until after obtaining such license.” 
) deleted “a” preceding “professional fund- The act was ratified June 28, 1985. 
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§ 131C-7. Contents of application for charitable i 3 
tion licensure. 


(a) An application for licensure shall be in writing, verified under oat 0 
affirmation and shall contain: 

(1) The name of the person. 

(2) The address of the person. 

(3) The names and addresses of any chapters, branches or affiliates 
other persons which will share in the charitable contributions:e 
ceived from persons in this State. 

(4) The place and date the person was legally established, if applicale 
and a reference to any determination of its tax- -exempt status ure 
the Internal Revenue Code. In the initial application, true coe 
shall be submitted of any articles of incorporation or constitutn 
any bylaws, any tax-exempt status letter from the Internal Reve 
Service including any Letter of Determination Status and any Agee 
ments of Affiliation. Subsequent applications shall contain only » 
change or revocation of these documents. 

(5) The names, addresses and occupations of the officers, directs 
trustees, persons who are directly in charge of the fund-raising act7i 
ties and persons who have custody of the financial records or cust} 
of the contributions and a statement whether any such person al 
been convicted of a felony. 

(6) A copy of a financial statement in a consolidated report audited byu 
independent public accountant for the person’s immediately pred 
ing fiscal year or, if none, for the present fiscal year or part ther) 
provided that if total support and revenue exceeds two hundred ft 
thousand dollars ($250,000) for the fiscal year or part thereof, 1 
report shall be audited by a certified public accountant. Informaty 
as to the total support and revenue and all of the fund-raising acti 
ties including the balance sheet, kind and amounts of funds raiid 
costs and expenses incidental thereto, allocation or disbursemen¢ 
funds raised, changes in fund balances, notes to the audit and 1 
opinion as to the fairness of the presentation by the accountant sli 
be included. This report shall conform to the accounting and rep‘ 
ing procedures established by the Commission. The Commission sli 
adopt rules for simplified reporting by persons whose total sup}! 
and revenue is one hundred thousand dollars ($100,000) or less. — 

(7) A statement indicating whether the person is authorized by any ot 
governmental authority to solicit contributions and whether itt 
any officer, professional fund-raising counsel or professional solic’ 
thereof, is or has ever been aipimed i any court or otherwise prol 
ited from soliciting contributions in any jurisdiction. 

(8) A statement indicating whether the person solicits contributions fi 
the public directly or have such done on its behalf by others. 

(9) The lo cation of the person’s financial records. | 

(10) Method by which solicitation is made, including a statement ait 
whether such solicitation is conducted by voluntary unpaid solicit 
by professional solicitors, or both; and a narrative description of 
promotional plan together with copies of all advertising mate: 
which has been prepared for public distribution by any means 
communication and the location of all telephone solicitation eee | 

(11) The names and addresses of any professional fund-raising cour 
and professional solicitors who are acting or who have agreed to < 
on behalf of the organization Span with a statement setting fo 
the terms of the arrangements for salaries, bonuses, commissions 
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| professional solicitors. 
(12) The period of time during which the solicitations are made and, if 
i; less than statewide, the area, or areas, in which such solicitation 

j generally takes place. 

_ (18) The purposes for which contributions to be solicited are used, the 
total amount of funds proposed to be raised thereby, and the use or 
disposition made of the charitable contributions received. 

| (14) The name or names under which the person solicits contributions. 
_ (15) A sample copy of the authorization issued to individuals soliciting by 
| means of personal contact in its behalf. 


iE other remuneration with the professional fund-raising counsel and 
| 


(16) The name and address of an agent authorized to accept service of 

-_ process in this State. 

(17) A statement indicating whether an agreement exists which permits 
another to use its name in a charitable sales promotion and a copy of 


. any accounting of the charitable sales promotion. 

/ (18) Such other information as may be reasonably required by the Com- 
4 mission for the public interest or for the protection of contributors. 
'b) The Department shall be notified in writing of any change in the infor- 


ition contained in the application within 30 days after the change occurs. 


181, c. 886, s. 1.) 


1 


131C-8. Contents of application for professional fund- 
¥ raising counsel or professional solicitor. 


a) An application for licensure shall be in writing, verified under oath or 
girmation and shall contain such information as specified in G.S. 131C-7 as 
2 Commission shall require. In addition, the application shall contain: 

| (1) The name and address of all officers, employees and agents; 

(2) The name and address of all persons who own a ten percent (10%) or 


ie more interest in the applicant; and 

/ (3) A description of any other business conducted by the applicant or any 
| person who owns a ten percent (10%) or more interest in the appli- 
: cant. 

’b) The Department shall be notified in writing of any change in the infor- 
ation contained in the application within seven days after the change oc- 


crs. (1981, c. 886, s. 1.) 


131C-9. Fees. 


@ An application for licensure under G.S. 131C-4 or 131C-6 shall be ac- 
mpanied by a fee not to exceed one hundred dollars ($100.00) in accordance 
\th a fee schedule established by the Commission. 

(b) The fees collected shall be used, in addition to funds appropriated by the 
neral Assembly, for the administration of this Chapter. (1981, c. 886, s. 1.) 


} 
131C-10. Bond. 


‘An applicant under G.S. 131C-6 shall, at the time of making application, 
e mith and have approved by the Department a bond in which the Unie 
sall be the principal obligor in the sum of twenty thousand dollars ($20,000) 
\th one or more sureties satisfactory to the Department, whose liability in 
te aggregate as such sureties will at least equal the said sum; and the appli- 
int shall maintain said bond in effect so long as the license is in effect. The 
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bond shall run to the State for the use of said bond for any penalties and 
any person who may have a cause of action against the obligor of the bond | 
any losses resulting from the obligor’s conduct of any and all activities subj 
to this Chapter or arising out of a violation of this Chapter or any rule of t 
Commission. (1981, c. 886, s. 1; 1985, c. 497, s. 5.) ! 


Editor’s Note. — Session Laws 1985, c. 497, tion, substituted “twenty thousand doll) 
s. 14 is a severability clause. ($20,000)” for “ten thousand dollars ($10,0¢ 
Effect of Amendments. — The 1985 _ in the first sentence. The act was ratified Ji 
amendment, effective 60 days after ratifica- 28, 1985. 4 


§ 131C-11. Denial and revocation of license. 


(a) The Department shall deny a license applied for under G.S. 131C-4, 

131C-6 or revoke a license after issuance for the following reasons: | 

(1) The application is incomplete. i 

(2) The application fee has not been paid. t 

(3) The application contains one or more false statements. i 

(4) The charitable contributions have or are not being applied for ts 

purpose or purposes stated in the application. } 

(5) The applicant or licensee has failed to comply with any provisionst 

[of] this Chapter or any rule adopted pursuant to the Chapter. | 

(b) The Department shall notify the applicant or licensee of its intent) 

deny or revoke a license. The notification shall contain the reasons for t3 

action and shall inform him of his right to correct the matter or to request 1 

administrative hearing within 10 days of the receipt of the notification. T: 

denial or revocation shall become effective 10 days after receipt of the notifir- 
tion unless the matter is corrected or a request for an administrative heari 

is received by the Department before the expiration of the 10 days. If a hei- 

ing is requested and the denial or revocation is upheld, the denial or revo: 

tion shall become effective upon the service of the final administrative de- 

sion on the applicant of [or] licensee. (1981, c. 886, s. 1.) 


} 
I 
1 


Legal Periodicals. — For survey of 1980 
constitutional law, see 59 N.C.L. Rev. 1088 | 
(1981). { 


§ 131C-12. Rule-making authority. 


The Social Services Commission shall have the authority to adopt rul 
necessary for the implementation of this Chapter and to prevent false a 
deceptive statements and conduct in the solicitation of charitable contrik: 
tions. (1981, c. 886, s. 1.) 


§ 131C-13. Fiscal records. 


Any person subject to licensure under this Chapter shall maintain accure 
fiscal records in accordance with rules adopted by the Commission. (1981, 
886, s. 1.) : 
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! 
| 


31C-14. Written contracts; accounting. 


» A professional solicitor shall file with the Department, within 20 days 
a the conclusion of any solicitation, an accounting of all funds received, 
iged and disbursed. The accounting shall be signed and verified under oath 
ffirmation by the professional solicitor and an authorized representative of 
person established for a charitable purpose. 

) If under any contract between a professional fund-raising counsel or 
fessional solicitor and a person established for a charitable purpose there is 
pssibility that such person might ultimately receive less than fifty percent 
ho) of the gross receipts of a solicitation, then that fact must be specifically 
prominently disclosed to such person in the written contract and orally 
re execution of the contract, by the professional fund-raising counsel or 
onal solicitor. (1981, c. 886, s. 1; 1985, c. 497, s. 6.) 


ae 


as ae 


litor’s Note. — Session Laws 1985, c. 497, amendment, effective 60 days after ratifica- 
jis a severability clause. tion, added subsection (c). The act was ratified 
fect of Amendments. — The 1985 June 28, 1985. 


| 
'31C-15. Reciprocal agreements. 


| 

jhe Department may enter into reciprocal agreements with other states 
, the federal government in order to fulfill its duties under this Chapter. 
31, c. 886, s. 1.) 


i 
I 


.31C-16. Disclosures upon request. 


ny person subject to licensure under this Chapter, or his agent for service 
rocess if the person subject to licensure is not a resident of North Carolina, 
‘ll disclose in writing his percentage of fund-raising expenses and the pur- 
2 of the organization, upon receipt of a written or oral request from the 
vartment or any citizen of North Carolina. (1981, c. 886, s. 1; 1981 (Reg. 
éS., 1982), c. 1268; 1985 c. 497, s. 7.) 


litor’s Note. — Session Laws 1985, c. 497, The 1985 amendment, effective 60 days after 
is a severability clause. ratification, rewrote the catchline, which for- 
eet of Amendments. — The 1981 (Reg. _merly read “Disclosure.” The act was ratified 
-, 1982) amendment rewrote this section to June 28, 1985. 

extent that a detailed comparison is not 

r tical. 


131C-16.1. Mandatory disclosures. 


Juring any solicitation and before requesting or appealing either cured or 
irectly for any charitable contribution a professional solicitor shall disclose 
jhe person solicited: 
(1) His name; and Bo é We 
(2) The name of the professional solicitor or professional fund-raising 
| counsel by whom he is employed and the address of his employer; and 
(3) The average of the percentage of gross receipts actually paid to the 
persons established for a charitable purpose by the professional fund- 
raising counsel or professional solicitor conducting the solicitation for 
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: 


all charitable sales promotions conducted in this State by that profe 
sional fund-raising counsel or professional solicitor for the past ° 
months, or for all completed charitable sales promotions where tl, 
professional fund-raising counsel or professional solicitor has ber 
soliciting funds for less than 12 months. (1985, c. 497, s. 8.) i 


Editor’s Note. — Session Laws 1985, c. 497, Session Laws 1985, c. 497, s. 14 is a sev. 
s. 13 makes this section effective 60 days after ability clause. ij 
ratification. The act was ratified June 28, \ 
1985. \] 


§ 131C-17. Prohibited acts. i 


No person who solicits charitable contributions shall: | 
(1) Use the fact of licensure as an endorsement by the State; | 
(2) Use the name “police,” “law enforcement,” “rescue squad,” “firemer’ 

or “firefighter” unless a bona fide police, law-enforcement, resci; 
squad or fire department authorized its use in writing; | 

(3) Misrepresent or mislead anyone to believe that the contribution w| 
be used for a charitable purpose if he has reason to believe such is n; 
the fact; 

(4) Misrepresent or mislead anyone to believe that another person spo. 
sors or endorses the solicitation unless such person has consented , 
writing to the use of his name for such purpose; 

(5) Misrepresent or mislead anyone to believe that the contribution } 
solicited on the behalf of anyone other than the person for who: 
benefit the contribution is solicited; or 

(6) Spend the contributions solicited for purposes other than those stat! 
in the application under G.S. 131C-4 or if not subject to licensure, f? 
purposes other than those stated at the time of the solicitation. (198, 

c. 886, s. 1.) \ 


| 
| 
| 


§ 131C-17.1. Employment of agents regulated. 


(a) No professional solicitor or professional fund-raising counsel shall .. 
licit charitable contributions through the efforts, either direct or indirect, f 
an independent contractor or any other person who is not the employee of t» 
professional solicitor or professional fund-raising counsel. 

(b) A professional solicitor or professional fund-raising counsel is respon- 
ble and liable for the acts of his employees in the solicitation, either direct : 
indirect, of charitable contributions. For purposes of this subsection, a profe- 
sional solicitor or professional fund-raising counsel is deemed to be the ei- 
ployer of all persons acting under his license. (1985, c. 497, s. 9.) | 


Editor’s Note. — Session Laws 1985, c. 497, Session Laws 1985, c. 497, s. 14 isa sev- 
s. 13 makes this section effective 60 days after _ ability clause. 
ratification. The act was ratified June 28, 


1985. | 
4 


§ 131C-17.2. Excessive and unreasonable fund-raising fec 
prohibited. 


(a) No professional fund-raising counsel or professional solicitor who cc- 
tracts to raise funds for a person established for a charitable purpose my 
charge such person established for a charitable purpose an excessive a 
unreasonable fund-raising fee for raising such funds. | 
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(b) For purposes of this section a fund-raising fee of twenty percent (20%) or 
Iss of the gross receipts of all solicitations on behalf of a particular person 
ctablished for a charitable purpose is deemed to be reasonable and 
mexcessive. 
(c) For purposes of this section a fund-raising fee greater than twenty per- 
ent (20%) but less than thirty-five percent (35%) of the gross adh ad all 
slicitations on behalf of a particular person established for a charitable pur- 
pse is excessive and unreasonable if the party challenging the fund-raising 
also proves that the solicitation does not involve the dissemination of 
formation, discussion, or advocacy relating to public issues as directed by 
te person established for a charitable purpose which is to benefit from the 
licitation. 

_(d) For purposes of this section only, a fund-raising fee of thirty-five percent 

(5%) or more of the gross receipts of all solicitations on behalf of a particular 

qrson established for a charitable purpose may be excessive and unreason- 

‘le without further evidence of any other fact by the party challenging the 

nd-raising fee. The professional fund-raising counsel or professional solici- 

i’ may successfully defend the fund-raising fee by proving that the level of 

ie fee charged was necessary: 

(1) Because of the dissemination of information, discussion, or advocacy 
relating to public issues as directed by the person established for a 
charitable purpose which is to benefit from the solicitation; or 

(2) Because otherwise ability of the person established for a charitable 
purpose which is to benefit from the solicitations to raise money or 

| communicate its ideas, opinions, and positions to the public would be 

} significantly diminished. 

(e) Where the fund-raising fee charged by a professional fund-raising coun- 

¢l or a professional solicitor is determined to be excessive and unreasonable, 

{e fact finder making that determination shall then determine a reasonable 

f2 under the circumstances. The difference between the fee charged and the 

jasonable fee as determined by the fact finder shall be paid by professional 

ind-raising counsel or professional solicitor to the person established for a 

(aritable purpose which initially was charged the excessive and unreason- 

iile fee. (1985, c. 497, s. 10.) 


&ditor’s Note. — Session Laws 1985, c. 497, Session Laws 1985, c. 497, s. 14 is a sever- 
‘18 makes this section effective 60 days after _ ability clause. 

liification. The act was ratified June 28, 

185. 
(131C-18. Duty of Secretary of Human Resources to inves- 
tigate. 


The Secretary of Human Resources shall have the power, and it shall be his 
ity, to investigate, from time to time, the activities of all persons soliciting 
Naritable contributions in this State, which are or may in his opinion be 
\ibject to this Chapter, or which have or may have violated the provisions of 
iis Chapter. Such investigation shall be with a view of ascertaining whether 
He Chapter is being or has been violated by any such person, and if so, in 
at respect, with the purpose of acquiring such information as may be neces- 
iry to enable him to grant or deny an application for licensure, to revoke a 
gense, to seek an injunction against any person, or to take any other action 
jirsuant to this Chapter. (1981, c. 886, s. 1; 1985, c. 497,s. 11.) 
} 
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s. 14 is a severability clause. tion, rewrote this section. The act was ratif 


+ 
| 
| 
Editor’s Note. — Session Laws 1985, c. 497, amendment, effective 60 days after va 
Effect of Amendments. — The 1985 June 28, 1985. | 


§ 131C-19. Power to compel examination. | 


In performing the duty required in G.S. 131C-18, the Secretary shall ha 
the power, at all times, to require the officers, agents or employees of aj 
person soliciting charitable contributions in this State and all other perso: 
having knowledge with respect to the matters and activities of such persor 
to submit themselves to examination by him, and produce for his inspecti 
any of the books and papers of any such persons, or which are in any wi 
connected with the business thereof; and the Secretary is hereby given t 
right to administer oath to any person whom he may desire to examine. ]: 
shall also, if it may become necessary, have the right to apply to any justice ! 


\ 


judge of the appellate or superior court divisions, after five days notice of su 
application, for an order on any such person he may desire to examin 
appear and subject himself or itself to such examination, and disobedience 
such order shall constitute contempt, and shall be punishable as in other cas; 
of disobedience of a proper order of such judge. (1981, c. 886, s. 1.) 


| 


i 


§ 131C-20. Person examined exempt from prosecution. 


No individual examined, as provided in G.S. 1381C-19, shall be subjeai 
indictment, criminal prosecution, criminal punishment or criminal penalty | 
reason of or on account of anything disclosed by him upon examination, ai 
full immunity from criminal prosecution and criminal punishment by reasi 
of or on account of anything so disclosed is hereby extended to all individue 
so examined. The immunity herein granted shall not apply to civil actior 


(1981, c. 886, s. 1.) 5 


| 


§ 131C-21. Injunction. 


If any person shall violate or threaten to violate any provision of this Cha 
ter, the Secretary of Human Resources may institute an action in the Superi 
Court of Wake County for injunctive relief against such violation or thre< 
ened violation. (1981, c. 886, s. 1.) 


§ 131C-21.1. Other remedies. 


(a) The solicitation of charitable contributions by a professional solicitor 
professional fund-raising counsel or by an agent, employee, or servant there 
without making the disclosures required by G.S. 131C-16, and G.S. 181C-16 
shall be considered an unfair or deceptive trade practice, as prohibited by G. 
75-1.1, and any person solicited, to whom these disclosures were not mad 
and who made a charitable contribution in response to such solicitation she 
have a right of action on account of such injury done under G.S. 75-16 ai 
G.S. 75-16.1 against the offending professional solicitor or professional fun 
raising counsel. There is no right of action under this section against a pers‘ 
established for a charitable purpose. In any action under this subsection, tl 
measure of damages shall be the amount of the contribution made by tl 
person solicited. 

(b) The Attorney General may bring a civil action as provided in Article 
of Chapter 75 in order to protect the public from the unfair trade practice 
practices described in subsection (a). In prosecuting this civil action, the A 
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ey General may make use of any and all powers, remedies, and civil 
alties provided under Article 1 of Chapter 75. 

‘c) The Secretary of Human Resources may on his own motion commence a 
aring to determine whether a professional solicitor or professional fund- 
ising counsel has charged a person established for a charitable purpose a 
ad-raising fee which is excessive and unreasonable. If the Secretary or his 
signated hearing officer determines the fund-raising fee to be unreasonable 


ising fee. The Secretary is hereby empowered to issue such orders in connec- 
m with these hearings. These hearings shall be governed by the Adminis- 
itive Procedure Act, Chapter 150A of the General Statutes. 

(d) The Secretary of Human Resources may commence the proceedings pro- 
led for in subsection (c) where he is requested to do so in writing by the chief 
ecutive officer of any person established for a charitable purpose within 60 
‘ys after the last payment of money to the person established for a charitable 
trpose by the professional fund-raising counsel or professional solicitor. 
(385, c. 497, s. 12.) 

Uditor’s Note. — Session Laws 1985, c. 497, Session Laws 1985, c. 497, s. 14 is a sever- 
s\3 makes this section effective 60 days after ability clause. 


tification. The act was ratified June 28, 
135. 


\ 
{ 131C-22. Misdemeanor. 


) 
Any person who willfully violates any provision of this Chapter shall be 
silty of a misdemeanor. (1981, c. 886, s. 1.) 
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Chapter 131D. 


Inspection and Licensing of Facilities. 


Article 1. Article 2. | 
Licensing of Facilities. Local Confinement Facilities. 
Sec. Sec. 
131D-1. Licensing of maternity homes. 131D-11. Inspection. 
131D-2. Licensing of domiciliary homes for 131D-12. Approval of new facilities. 
the aged and disabled. 131D-13. Failure to provide information. 
131D-3. Domiciliary care facilities; reporting 131D-14 to 131D-18. [Reserved.] 
requirements. ’ 
131D-4. Domiciliary care facilities; uniform Article 3. 
chart of accounts. Domiciliary Home Residents’ Bill 
131D-5. [Repealed.] of Rights. 
131D-6. Certification of adult day care pro- esp ge ony 
grams; purpose; definition; pen- 131D-19. Legislative intent. 
ie 131D-21: Declaration st eeRen eRe 
: ‘ -21. Declaration of residents’ rights. 
131D-7 to 131D-10. [Reserved.] 131.91 ae Dése caviaa 
Article 1A. 131D-22. Transfer of management responsib 
Control Over Child Placing and 131D-23. RE of rights. 
Child Care. 131D-24. Notice to resident. 
131D-10.1. Purpose. 131D-25. Implementation. 
131D-10.2. Definitions. 131D-26. Enforcement and investigation. 
131D-10.3. Licensure required. 131D-27. Confidentiality. 
131D-10.4. Exemptions. 131D-28. Civil action. 
131D-10.5. Powers and duties of the Commis- 131D-29. Revocation of license. 
sion. 131D-30. Penalties; remedies. 
131D-10.6. Powers and duties of the Depart- 131D-31. Domiciliary home community ad 
ment. sory committees. 
131D-10.7. Penalties. 131D-32. Functions of domiciliary home co! 
131D-10.8. Injunction. munity advisory committees. 
131D-10.9. Appeals. 131D-33. [Repealed.] 


ARTICLE 1. 


Licensing of Facilities. 


§ 131D-1. Licensing of maternity homes. 


(a) The Department of Human Resources shall inspect and license all m 
ternity homes established in the State under such rules and regulations as tl 
Social Services Commission may adopt. 

(b) Facilities subject to the provisions of this section shall include: 

(1) Institutions or homes maintained for the purpose of receiving pre 
nant women for care before, during, and after delivery, and 

(2) Institutions or lying-in homes maintained for the purpose of receivir 
pregnant women for care before and after delivery, when delive: 
takes place in a licensed hospital. (1868-9, c. 170, s. 3; Code, ss. 233 
2333; Rev., ss. 3914, 3915; 1917, c. 170, s. 1; 1919, c. 46, ss. 1, 2; C. § 
s. 5006; 1925, c. 90, ss. 1, 2; 1927, c. 65; 1931, c. 175; 1937, c. 319, s. 
c. 436, ss. 3, 5; 1941, c. 270, s. 1; 1945, c. 185; 1951, c. 103; c. 1098, 
2; 1953, c. 117; 1955, c. 269; 1957, c. 100, s. 1; c. 541, s. 7; 1959, c. 68 
1961, c. 51, s. 2; 1965, cc. 391, 1175; 1969, c. 546, s. 1; 1973, c. 476, 
138° 198122758" 2.) 
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Editor’s Note. — This Article is Part 2 of ratification of this act [April 27, 1981] until 
rticle 3 of Chapter 108, as recodified pursu- October 1, 1981. This act shall not affect any 
nt to Session Laws 1981, c. 275, s. 2, effective litigation pending under the existing provi- 
ict. 1, 1981. Session Laws 1981, c. 275, s. 10, sions of Chapter 108.” 

rovides: “The provisions of Chapter 108 shall Session Laws 1981, c. 275, s. 9, contains a 
2main in full force and effect from the date of _ severability clause. | 


131D-2. Licensing of domiciliary homes for the aged and 
| disabled. 


(a) The following definitions will apply in the interpretation of this section: 

_ (1) “Abuse” means the willful or grossly negligent infliction of physical 

pain, injury or mental anguish, unreasonable confinement, or the 

willful or grossly negligent deprivation by the administrator or staff 

of a domiciliary home of services which are necessary to maintain 
mental and physical health. 

(2) “Developmentally disabled adult” means a person who has attained 

the age of 18 years and who has a developmental disability defined as 

a severe, chronic disability of a person which: 

a. Is attributed to a mental or physical impairment or combination of 

mental and physical impairments; 

b. Is manifested before the person attains age 22; 

c. Is likely to continue indefinitely; 

d. Results in substantial functional limitations in three or more of 
the following areas of major life activity: (i) self-care, (ii) recep- 
tive and expressive language, (iii) learning, (iv) mobility, (v) self- 
direction, (vi) capacity for independent living, and (vii) economic 

| self-sufficiency; and 

7 e. Reflects the person’s need for a combination and sequence of spe- 

cial, interdisciplinary, or generic care, treatment, or other ser- 

vices which are of lifelong or extended duration and are individu- 
ally planned and coordinated. 

(3) “Domiciliary home” means any facility, by whatever name it is called, 
which provides residential care for aged or disabled persons whose 
principal need is a home which provides the supervision and personal 
care appropriate to their age or disability. Medical care at a domicili- 
ary home is only occasional or incidental, such as may be given in the 
home of any individual or family, but medication is administered by 
designated staff of the home. Personal care given in a domiciliary 
home includes direct assistance, by designated staff, to residents in 

personal grooming, bathing, dressing, feeding, shopping, laundering 

clothes, handling personal finances, arranging transportation, sched- 
uling medical or business appointments, as well as attending to any 
personal needs residents may be incapable of or unable to attend for 
themselves. Domiciliary homes are to be distinguished from nursing 
homes subject to licensure under G.S. 131E-102. The three types of 
domiciliary homes are homes for the aged and disabled, family care 
homes and group homes for developmentally disabled adults. . 

(4) “Exploitation” means the illegal or improper use of an aged or dis- 
abled resident or his resources for another’s profit or advantage. 

(5) “Family care home” means a domiciliary home having two to six 

| residents. The structure of a family care home may be no more than 

two stories high and none of the aged or physically disabled persons 
being served there may be housed in the upper story without provi- 
sion for two direct exterior ground-level accesses to the upper story. 


ee ee 
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(6) “Group home for developmentally disabled adults” means a domicili 
ary home which has two to nine developmentally disabled adult resi. 
dents. | 

(7) “Home for the aged and disabled” means a domiciliary home whick 
has seven or more residents. | | 

(8) “Neglect” means the failure to provide the services necessary to main: 
tain a resident’s physical or mental health. | 

(b) Licensure; inspections. — 

(1) The Department of Human Resources shall inspect and license, unde 

rules adopted by the Social Services Commission, all domiciliary 
homes for persons who are aged or mentally or physically disablec 
except those exempt in subsection (d) of this section. Licenses issued 
under the authority of this section shall be valid for one year from the 
date of issuance unless revoked earlier by the Secretary of Human 
Resources for failure to comply with any part of this section or any 


rules adopted hereunder. | 

(2) Any individual or corporation that establishes, conducts, manages, o1 
operates a facility subject to licensure under this section without a 
license is guilty of a misdemeanor, and upon conviction shall be pun:' 
ishable by a fine of not more than fifty dollars ($50.00) for the first 
offense and not more than five hundred dollars ($500.00) for each 
subsequent offense. Each day of a continuing violation after convic-' 
tion shall be considered a separate offense. 

(3) In addition, the Department may summarily suspend a license pursu- 
ant to G.S. 150A-3(c) whenever it finds substantial evidence of abuse, 
neglect, exploitation or any condition which presents an imminent 
danger to the health and safety of any resident of the home. 

(4) Notwithstanding G.S. 8-53 or any other law relating to confidentiality 
of communications between physician and patient, in the course of an 
inspection conducted under subsection (b): 

a. Department representatives may review any writing or other 
record concerning the admission, discharge, medication, care, 
medical condition, or history of any person who is or has been a 
resident of the facility being inspected, and | 

b. Any person involved in giving care or treament at or through the 
facility may disclose information to Department representatives; 

unless the resident objects in writing to review of his records or dis- 

closure of such information. | 
The facility, its employees and any other person interviewed in the 
course of an inspection shall be immune from liability for damages 
resulting from disclosure of any information to the Department. ) 
The Department shall not disclose: | 

a. Any confidential or privileged information obtained under this 
subsection unless the resident or his legal representative autho- 
rizes disclosure in writing or unless a court of competent jurisdic- 
tion orders disclosure, or | 

b. The name of anyone who has furnished information concerning a 

facility without that person’s consent. + 

The Department shall institute appropriate policies and procedures 

to ensure that unauthorized disclosure does not occur. All confiden- 

tial or privileged information obtained under this section and the 

names of persons providing such information shall be exempt from 

Chapter 132 of the General Statutes. a 

(c) The following facilities are exempt from this section and shall not be 
required to obtain a license hereunder: 

(1) Those which care for one person only; 
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(2) Those which care for two or more persons, all of whom are related or 

connected by blood or by marriage to the operator of the facility; 

_ (8) Those which make no charges for care, either directly or indirectly; 

_ (4) Those which care for no more than four persons, all of whom are 

____ under the supervision of the United States Veterans Administration. 

(d) This section does not apply to any institution which is established, 

aintained or operated by any unit of government, by any commercial inn or 

tel, or to any facility licensed by the Medical Care Commission under the 
ovisions of G.S. 131E-102, entitled “Licensure requirements.” If any nurs- 
ig pcr ncensed mas G.S. 131E-102 also functions as a domiciliary home, 

en the domiciliary home component must comply with r 

1 the Medical Care Ganimieston Cee ee eee ais 

(e) The Department of Human Resources shall provide the method of evalu- 

sion of residents in domiciliary homes in order to determine when any of 

4ose residents are in need of the professional medical and nursing care pro- 
sded in licensed nursing homes. 

(f) If any provisions of this section or the application of it to any person or 

ircumstance is held invalid, the invalidity does not affect other provisions or 

»plications of the section which can be given effect without the invalid provi- 

on or application, and to this end the provisions of this section are severable. 

(g) In order for a domiciliary home to maintain its license, it shall not 

nder or interfere with the proper performance of duty of a lawfully ap- 

es op UmY advisory committee, as defined by G.S. 1381D-31 and G.S. 

(h) Suspension of admissions to domiciliary home: 

- (1) In addition to the administrative penalties described in subsection (b), 
the Secretary may suspend the admission of any new residents to a 
domiciliary home, where the conditions of the domiciliary home are 
detrimental to the health or safety of the residents. This suspension 
shall be for the period determined by the Secretary and shall remain 

| in effect until the Secretary is satisfied that conditions or circum- 
stances merit removing the suspension. 

(2) In imposing a suspension under this subsection, the Secretary shall 
consider the following factors: 
a. The degree of sanctions necessary to ensure compliance with this 
section and rules adopted hereunder; and 
b. The character and degree of impact of the conditions at the home 
on the health or safety of its residents. 
(3) The Secretary of Human Resources shall adopt rules to implement 
this subsection. 

(i) Notwithstanding the existence or pursuit of any other remedy, the De- 
artment of Human Resources may, in the manner provided by law, maintain 
‘naction in the name of the State for injunction or other process against any 
erson to restrain or prevent the establishment, conduct, management or 
peration of a domiciliary home without a license. Such action shall be insti- 
ated in the superior court of the county in which any unlicensed activity has 
ecurred or is occurring. 

If any person shall hinder the proper performance of duty of the Secretary 

r his representative in carrying out this section, the Secretary may institute 

n action in the superior court of the county in which the hindrance has 

ccurred for injunctive relief against the continued hindrance, irrespective of 

ll other remedies at law. } 

Actions under this subsection shall be in accordance with Article 37 of 
Jhapter 1 of the General Statutes and Rule 65 of the Rules of Civil Procedure. 
1868-9, c. 170, s. 3; Code, ss. 2332, 2333; Rev., ss. 3914, 3915; 1917, c. 170, s. 
+1919, c. 46, ss. 1, 2; C. S., s. 5006; 1925, c. 90, ss. Iy, 2s 192 Tacie60:50937 oc, 
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175; 1937, c. 319, s. 2; c. 4386, ss. 3, 5; 1941, c. 270, s. 1; 1945, c. 185; 1951,) 
103; c. 1098, s. 2; 1953, C: 117: 1955, c. 269; 1957, c.\100, s. 1;'c. 541, 's27; a6 
@: 684: 1961, c. 51, Ss. 2: 1965, cc. 391, 1175; 1969, (bp 546, s. 1; 1973, c. 476 

128, 138: 1975, e: 729: 1981, Ce Brose SC 448. ele 1983, eh 824, ss. 1-1f 


Editor’s Note. — Section 150A-3(c), re- 1, 1983, for initial licensure of a home for t! 
ferred to in this section, was rewritten by Ses- aged and disabled as defined by G 
sion Laws 1985, c. 746, s. 1, effective January 131D-2(a)(7) or additional facilities, includi: 
1, 1986, and has been recodified as § 150B-3(c). beds for any such home. Section 20.2A pi 


Effect of Amendments. — Session Laws _ vides, however, that nothing in s. 20.1 sh; 
1981, c. 544, s. 1, effective Jan. 1,1982,rewrote apply to a facility owned or operated by an< 
this section. ganization that is exempt from taxation und 

The 1981 (Reg. Sess., 1982) amendment, ef- _ section 501(C)(3) of the Internal Revenue Coc’ 
fective July 1, 1982, substituted “six” for “five” Session Laws 1981 (Reg. Sess., 1982), | 
in the first sentence of subdivision (a)(5). 1282, s. 81, contains a severability clause. 


Session Laws 1981 (Reg. Sess., 1982), c. The 1983 amendment, effective Jan. 1, 19§ 
1282, s. 20.1, provides that the Department of rewrote this section, adding subsections ( 
Human Resources shall not accept applications (h), and (i). The act also amended the sectii 
received after July 1, 1982, or before February catchline. 


§ 131D-3. Domiciliary care facilities; reporting requir 
ments. | 


The Department of Human Resources, Division of Social Services, by Jani 
ary 1, 1982, shall develop a cost and revenue reporting form for use by a 
domiciliary care facilities. This form shall be based on the uniform chart: 
accounts required in G.S. 131D-4. All facilities that receive funds under tt 
State-County Special Assistance for Adults Program shall report total cos’ 
and revenues to the Department of Human Resources by March 1 of eac 
year. Facilities licensed under the provisions of G.S. 131D-2(a)(5), faciliti¢ 
that are operated by or under contract with Area Mental Health, Ment: 
Retardation and Substance Abuse Authority, and combination facilities pri 
viding either intermediate or skilled care in addition to domiciliary care sha 
not be required to comply with the reporting requirements in this section. A’ 
facilities shall be required to permit access to any requested financial recor¢ 
by representatives of the Department of Human Resources for audit purpose 
effective July 1, 1981. 

The Department may take either or both of the following actions to enforc 
compliance by a facility with this section, or to punish noncompliance: | 

(1) Seek a court order to enforce compliance: | 

(2) Suspend or revoke the facility’s license, subject to the provisions « 
Chapter 150A, the Administrative Procedure Act. (Tos oa 
23:271983,c. 611, s. 1; c. 761, s. 35; 1985, c. 479, s. 108.) 


Editor’s Note. — Session Laws 1981, c. 859, 1, effective January 1, 1986, and has been r 
s. 98, makes this section effective July 1,1981. codified as Chapter 150B. 
Session Laws 1981, c. 859, s. 97 contains a Effect of Amendments. — The first 19& 


severability clause. amendment, effective June 24, 1983, inser 
Session Laws 1983, c. 761, s. 259,isasever- facilities that are operated by or under coi 
ability clause. tract with Area Mental Health, Mental Reta 


Session Laws 1985, c. 479, s. 1.1 provides ac ee ae paren se aeuee Authority” in tt 
that the act shall be known as “The Current The seen aac A tee dment, effective J ul 
pera oneeRD re cra Fe { 85. 15, 1983, substituted “Facilities licensed undé 

biker ele ae 9, Ge el >. Be Is a sever- the provisions of G.S. 131D-2(a)(5)” for “Facil 
BOTIILY,. CLAUSE. ties licensed for five beds or less” at the begii 


Chapter 150A, referred to in this section, ning of the fourth sentence of the first part 
was rewritten by Session Laws 1985, c. 746, 8. graph. 
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ist 1985 amendment, effective July 1, 1985, 
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annually thereafter” at the end of the third 


jbstituted “March 1 of each year” for “Febru- sentence of the first paragraph. 


ry 1, 1984, for the 1983 calendar year and 
| 131D-4. Domiciliary care facilities; uniform chart of ac- 
{ counts. 


‘The Department of Human Resources, Division of Social Services, by Janu- 
y 1, 1982, shall develop a uniform chart of accounts for use by all domicili- 
ry care facilities funded totally or in part through the State-County Special 
sistance for Adults Program. The Division shall consult with representa- 
ves from the domiciliary care industry in developing the new accounting 
stem. The Division shall require that domiciliary care facilities covered by 
iis section to implement this chart of accounts by January 1, 1983. Facilities 
censed under the provisions of G.S. 131D-2(a)(5), facilities that are operated 
y or under contract with Area Mental Health, Mental Retardation and Sub- 
‘jance Abuse Authority, and combination facilities providing either interme- 
_iate or skilled care in addition to domiciliary care, shall not be required to 
- mply with this section. | 

|The Department may take either or both of the following actions to enforce 
- mpliance by a facility with this section or to punish noncompliance: 

(1) Seek a court order to enforce compliance; 

| (2) Suspend or revoke the facility’s license, subject to the provisions of 
| Chapter 150A, the Administrative Procedure Act. (1981, c. 859, s. 
Boo. L955, Cc. O11, 8.2; c..761, 8. 35.) 


l 


_| Editor’s Note. — Session Laws 1981, c. 859, 
_.98, makes this section effective July 1, 1981. 
| Session Laws 1981, c. 859, s. 97 contains a 
_ sverability clause. 


amendment, effective June 24, 1983, inserted 
“facilities that are operated by or under con- 
tract with Area Mental Health, Mental Retar- 
dation and Substance Abuse Authority” in the 


_, Session Laws 1983, c. 761, s. 259, is a sever- 
_oility clause. 

| Chapter 150A, referred to in this section, 
as rewritten by Session Laws 1985, c. 746, s. 
| effective January 1, 1986, and has been re- 


fourth sentence of the first paragraph. 

The second 1983 amendment, effective July 
15, 1983, substituted “Facilities licensed under 
the provisions of G.S. 131D-2(a)(5)” for “Facili- 
ties licensed for five beds or less” at the begin- 


ning of the fourth sentence of the first para- 
graph. 


_dified as Chapter 150B. 
Effect of Amendments. — The first 1983 
{ 


- 131D-5: Repealed by Session Laws 1983, c. 637, s. 1, effective October 1, 
| 1983. 


| 131D-6. Certification of adult day care programs; pur- 
pose; definition; penalty. 


' (a) It is the policy of this State to enable people who would otherwise need 
ull-time care away from their own residences to remain in their residences as 
ong as possible and to enjoy as much independence as possible. One of the 
‘wrograms that permits adults to remain in their residences and with their 
amilies is adult day care. er 

) As used in this section “adult day care program” means the provision of 
‘{roup care and supervision in a place other than their usual place of abode on 
‘less than 24-hour basis to adults who may be physically or mentally dis- 
‘ibled. The Department of Human Resources shall annually inspect and cer- 
ify all adult day care programs, under rules adopted by the Social Services 
Aommission. The Social Services Commission shall adopt rules to protect the 
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health, safety, and welfare of persons in adult day care programs. These rul) 
shall include minimum standards relating to management of the prograr 
staffing requirements, building requirements, fire safety, sanitation, nut 
tion, and program activities. 
The Department of Human Resources shall enforce the rules of the Soci, 
Services Commission. | 
(c) The Secretary may impose a civil penalty not to exceed one hundr¢ 
dollars ($100.00) for each violation on a person, firm, agency, or corporatic 
who willfully violates any provision of this section or any rule adopted by tt 
Social Services Commission pursuant to this section. Each day of a continuir 
violation constitutes a separate violation. 
In determining the amount of the civil penalty, the Secretary shall consid 
the degree and extent of the harm or potential harm caused by the violatio) 
The Social Services Commission shall adopt rules concerning the impositia 
of civil penalties under this subsection. 
(cl) Any person, firm, agency, or corporation that harms or willful] 
neglects a person under its care is guilty of a misdemeanor. 
(d) The following programs are exempted from the provisions of this se 
tion: 
(1) Those that care for three people or less; 
(2) Those that care for two or more persons, all of whom are related b 
blood or marriage to the operator of the facility; 
(3) Those that are required by other statutes to be licensed by the Depar 
ment of Human Resources. (1985, c. 349, s. 1.) 


Editor’s Note. — Session Laws 1985, c. 349, 
s. 2 makes this section effective January 1, 
1986. 


§§ 131D-7 to 131D-10: Reserved for future codification purposes. 


ARTICLE 1A. 
Control Over Child Placing and Child Care. 


§ 131D-10.1. Purpose. 


It is the policy of this State to strengthen and preserve the family as a unit 
When a child requires care outside the family unit, it is the duty of the Stat 
to assure that the quality of substitute care is as close as possible to the car 
and nurturing that society expects of a family. 

The purpose of this Article is to assign the authority to protect the health 
safety and well-being of children separated from or being cared for away fron 
their families. (1983, c. 637, s. 2.) 


Editor’s Note. — Session Laws 1983, c. 637, 
s. 4, makes this Article effective Oct. 1, 1983. 
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| 


OPINIONS OF ATTORNEY GENERAL 


This section applies to a facility giving Attorney General to Sarah T. Morrow, M.D., 


full-time care to neglected, dependent, aban- M.P.H., Secretary, Department of Human Re- 
joned, destitute, orphaned or delinquent chil- sources, 53 N.C.A.G. 48 (1985) 
dren and operating as a school. See opinion of 


| 
' 


131D-10.2. Definitions. 


For purposes of this Article, unless the context clearly implies otherwise: 


(1) “Adoption” means the act of creating a legal relationship between 
parent and child where it did not exist genetically. 

(2) “Adoptive Home” means a family home approved by a child placing 
agency to accept a child for adoption. 

(3) “Child” means an individual less than 18 years of age, who has not 
been emancipated under the provisions of Article 56 of Chapter 7A of 
the General Statutes. 

(4) “Child Placing Agency” means a person authorized by statute or li- 
cense under this Article to receive children for purposes of placement 
in residential group care, family foster homes or adoptive homes. 

(5) “Children’s Camp” means a residential child-care facility which pro- 
vides foster care at either a permanent camp site or in a wilderness 
setting. 

(6) “Commission” means the Commission for Social Services. 

(7) “Department” means the Department of Human Resources. 

(8) “Family Foster Home” means the private residence of one or more 
individuals who permanently reside as members of the household 
and who provide continuing full-time foster care for a child or chil- 
dren who are placed there by a child placing agency or who provide 
continuing full-time foster care for two or more children who are 
unrelated to the adult members of the household by blood, marriage, 
guardianship or adoption. 

(9) “Foster Care” means the continuing provision of the essentials of 
daily living on a 24-hour basis for dependent, neglected, abused, 
abandoned, destitute, orphaned, undisciplined or delinquent children 
or other children who, due to similar problems of behavior or family 
conditions, are living apart from their parents, relatives, or guard- 
ians in a family foster home or residential child-care facility. The 
essentials of daily living include but are not limited to shelter, meals, 
clothing, education, recreation, and individual attention and supervi- 
sion. 

(10) “Person” means an individual, partnership, joint-stock company, 
trust, voluntary association, corporation, agency, or other organiza- 
tion or enterprise doing business in this State, whether or not for 

rofit. 

(11) Epeyiarily Educational Institution” means any institution which 
operates one or more scholastic or vocational education programs 
that can be offered in satisfaction of compulsory school attendance 
laws, in which the primary purpose of the housing and care of chil- 
dren is to meet their educational needs, provided such institution has 
complied with Article 39 of Chapter 115C of the General Statutes. 

(12) “Provisional License” means a type of license granted by the Depart- 
ment to a person who is temporarily unable to comply with a rule or 
rules adopted under this Article. 

(13) “Residential Child-Care Facility” means a staffed premise with paid 
or volunteer staff where children receive continuing full-time foster 
care. Residential child-care facility includes child-caring institutions, 
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group homes, and children’s camps which provide foster care. (1983. 


CAGat Sr2.) | 


§ 131D-10.3. Licensure required. 


(a) No person shall operate, establish or provide foster care for children 0; 
receive and place children in residential care facilities, family foster homes, 0; 
adoptive homes without first applying for a license to the Department anc 
submitting the required information on application forms provided by th 
Department. 

(b) Persons licensed or seeking a license under this Article shall permit the 
Department access to premises and information required to determing 
whether the person is in compliance with licensing rules of the Commission 

(c) Persons licensed pursuant to this Article shall be periodically reviewec 
by the Department to determine whether they comply with Commission rule 
and whether licensure shall continue. | 

(d) This Article shall apply to all persons intending to organize, develop o1 
provide foster care for children or receive and place children in residential] 
child-care facilities, family foster homes or adoptive homes irrespective o} 
such persons having applied for or obtained a certification, registration o1 
permit to carry on work not controlled by this Article except persons exempted 
in G.S. 181D-10.4. 

(e) Unless revoked or modified to a provisional or suspended status, the 
terms of a license issued by the Department shall be in force for a period not to 
exceed 24 months from the date of issuance under rules adopted by the Com- 
mission. 

(f) Persons licensed or seeking a license who are temporarily unable to 
comply with a rule or rules may be granted a provisional license. The provi- 
sional license can be issued for a period not to exceed six months. The noncom- 
pliance with a rule or rules shall not present an immediate threat to the 
health and safety of the children, and the person shall have a plan approved 
by the Department to correct the area(s) of noncompliance within the provi- 
sional period. A provisional license for an additional period of time to meet the 
same area(s) of noncompliance shall not be issued. __ | 

(g) In accordance with Commission rules, a person may submit to the De- 
partment documentation of compliance with the standards of a nationally 
recognized accrediting body, and the Department on the basis of such accredi- 
tation may deem the person in compliance with one or more Commission 
licensing rules. (1983, c. 637, s. 2.) 


§ 131D-10.4. Exemptions. 


This Article shall not apply to: 

(1) Any residential child-care facility chartered by the laws of the State 
of North Carolina (or operating under charters of other states which 
have complied with the corporation laws of North Carolina) which 
has a plant and assets worth sixty thousand dollars ($60,000) or more 
and which is owned or operated by a religious denomination or frater- 
nal order and which was in operation before J uly 1, 1977; 

(2) State institutions for emotionally disturbed or delinquent children, 
the mentally ill, mentally retarded, and substance abusers; 

(3) Secure detention facilities as specified in Article 5 of Chapter 134A of 
the General Statutes; 


524 


131D-10.5 INSPECTION AND LICENSING OF FACILITIES § 131D-10.6 


(4) Licensable facilities subject to the rules of the Commission for Mental 
Health, Mental Retardation and Substance Abuse Services as speci- 
fied in Article 2 of Chapter 122C of the General Statutes; 

(5) Persons authorized by statute to receive and place children for foster 

_ care and adoption in accordance with G.S. 108A-14; 

(6) Primarily educational institutions as defined in G.S. 131D-10.2(11); 
or 

(7) Individuals who are related by blood, marria 
child. (1983, c. 637, s. 2; 1985, ¢. 589, s. 39.) SS auto alah eee 


| 
Editor’s Note. os Session Laws 1985, c. 589, tuted “Licensable facilities” for “Treatment 
5 is a severability clause. programs” and “Article 2 of Chapter 122C” for 


Effect of Amendments. — The 1985 “Article 1A of Ch ae Sl 
sendment, effective January 1, 1986, substi- ag a BDU bee ott Sub oa 


) 131D-10.5. Powers and duties of the Commission. 


‘In addition to other powers and duties prescribed by law, the Commission 

iall exercise the following powers and duties: 

(1) Adopt, amend and repeal rules consistent with the laws of this State 
and the laws and regulations of the federal government to implement 
the provisions and purposes of this Article; 

(2) Issue declaratory rulings as may be needed to implement the provi- 
sions and purposes of this Article; 

(3) Adopt rules governing procedures to appeal Department decisions 
pursuant to this Article granting, denying, suspending or revoking 
licenses; and 

(4) Adopt criteria for waiver of licensing rules adopted pursuant to this 
Article. (1983, c. 637, s. 2.) 


131D-10.6. Powers and duties of the Department. 


In addition to other powers and duties prescribed by law, the Department 

nall exercise the following powers and duties: 

(1) Investigate applicants for licensure to determine whether they are in 
compliance with licensing rules adopted by the Commission and the 

J provisions of this Article. 

(2) Grant a license when an investigation shows compliance with this 

| Article and Commission rules. The license shall be valid for a period 
not to exceed 24 months as specified by Commission rules and may be 
revoked or placed in suspended or provisional status sooner if the 
Department finds that licensure rules are not being met or upon a 
finding that the health, safety or welfare of children is threatened. 

(3) Administer and enforce the provisions of this Article and the rules of 
the Commission. 

(4) Appoint hearing officers to conduct appeals pursuant to this Article. 

(5) Prescribe the form in which application for licensure shall be submit- 
ted. 

(6) Inspect facilities and obtain records, documents and other information 
necessary to determine compliance with the provisions of this Article 
and Commission rules. rie ; 

(7) Grant, deny, suspend or revoke a license or a provisional license, in 

accordance with Commission rules. nd: 

(8) Grant a waiver for good cause to Commission rules that do not affect 
the health, safety, or welfare of children in facilities subject to licen- 


> 
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c. 637, s. 2.) 


§ 131D-10.7. Penalties. 


Any person who establishes or provides foster care for children or wl 
receives and places children in residential child-care facilities, family fost, 
homes or adoptive homes without a license shall be guilty of a misdemeanc 
and upon conviction shall be punishable by a fine of not more than fif' 
dollars ($50.00) for the first offense and not more than five hundred dolla 
($500.00) for each subsequent offense. Each day of a continuing violation aft 
conviction shall be considered a separate offense. (1983, c. 637, s. 2.) ) 


| 
sure under this Article, in accordance with Commission rules. (198 
| 
| 


§ 131D-10.8. Injunction. 


(a) Notwithstanding the existence or pursuit of any other remedy, the Di 
partment may, in the manner provided by law, maintain an action in tt 
name of the State for injunction or other process against any person to ri 
strain or prevent the establishment, conduct, management or operation of 
facility operating without a license or in a manner that threatens the healt] 
safety or welfare of the individuals in the facility. 

(b) If any person shall interfere with the proper performance or duty of th 
Department in carrying out this Article, the Department may institute a 
action in the superior court of the county in which the interference occurre 
for injunctive relief against the continued interference, irrespective of a 
other remedies at law. (1983, c. 637, s. 2.) ; 


§ 131D-10.9. Appeals. 


All procedures arising out of this Article, including all notification, hearin 
and appeal procedures, shall be governed by the appropriate provisions ¢ 
Chapter 150A of the Administrative Procedure Act. (1983, c.. 637,,s. 25) 


Editor’s Note. — Chapter 150A, referred to 1985, c. 746, s. 1, effective January 1, 198¢ 
in this section, was rewritten by Session Laws _ and has been récodified as Chapter 150B. 


ARTICLE 2. 


Local Confinement Facilities. 


§ 131D-11. Inspection. 


The Department of Human Resources shall, as authorized by G.S. 153-51 
inspect regularly all local confinement facilities as defined by G.S. 153-50(4 
to determine compliance with the minimum standards for local confinemen 
facilities adopted by the Social Services Commission. (1868-9, c. 170, s. 5 
Code, s. 2335; Rev., s. 3917; 1917, c. 170, s. 1; C.S., s. 5008; 1957, c. 86; 1961 
c. 186; 1969, c. 546, s. 1; 1973, c. 476, s. 138; 1981, c. 275, s. 2.) 


Cross References. — As to detention of ju- ant to Session Laws 1981, c. 275, s. 2, effective 
veniles in holdover facilities inspected pursu- _ Oct. 1, 1981. Session Laws 1981, c. 275, s. 10 
ant to this Part and § 153A-222 where no juve- provides: “The provisions of Chapter 108 shal 
nile detention home is available, see § 7A-576. remain in full force and effect from the date o' 

Editor’s Note. — This Article is Part 3 of ratification of this act [April 27, 1981] unti 
Article 3 of Chapter 108, as recodified pursu- October 1, 1981. This act shall not affect any 
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gation pending under the existing provi- Sections 153-50 and 153-51, referred to in 


ms of Chapter 108. this sectio 
Session Laws 1981, c. 275, s. 9, contains a 1973 ¢, ae) were repealed by Session Laws 


yerability clause. 


131D-12. Approval of new facilities. 


The Department of Human Resources shall, as authorized by G.S. 153-51, 
prove the plans for the construction or major modification of any local 
nfinement facility. (1868-9, c. 170, s. 5; Code, s. 2335; Rev., s. 3917; 1917, c. 
10, s. 1; C.S., s. 5008; 1957, c. 86; 1961, c. 186; 1969, c. 546, s. 1; 1973, c. 476 
fo; L981, c, 275,.8. 2.) 


Editor’s Note. — Section 153-51, referred to 
this section, was repealed by Session Laws 
73, c. 822. 


Oe 


-131D-13. Failure to provide information. 


| 
‘Tf the board of commissioners of any county, the chief of police of any munic- 
vality, or any officer or employee of any local confinement facility shall fail or 
sfuse to furnish to the Department of Human Resources any information 
gout any local confinement facility which is required by law to be furnished, 
- shall fail to allow the inspection of any such facility, such board or individ- 
al shall be guilty of a misdemeanor. (1869-70, c. 154, s. 3; Code, s. 2341; 
891, c. 491, s. 2; Rev., s. 3566; C. S., s. 5013; 1957, c. 100, s. 1; 1969, c. 546, s. 
1973, c. 476, s. 138; 1981, c. 275, s. 2.) 


t 


§ 131D-14 to 131D-18: Reserved for future codification purposes. 


y 
hi 
/ ARTICLE 3. 


. Domiciliary Home Residents’ Bill of Rights. 


| 131D-19. Legislative intent. 


It is the intent of the General Assembly to promote the interests and well- 
eing of the residents in domiciliary homes to include family care homes, 
‘omes for the aged and disabled, and group homes for developmentally dis- 
bled adults licensed pursuant to G.S. 131D-2. It is the intent of the General 
issembly that every resident’s civil and religious liberties, including the 
ight to independent personal decisions and knowledge of available choices, 
hall not be infringed and that the facility shall encourage and assist the 


esident in the fullest possible exercise of these rights. (1981, c. 923, s. 1.) 


| Editor’s Note. — Session Laws 1981, c. 923, except for §§ 131D-31 through 131D-33, which 
. 8, makes this Article effective Oct. 1, 1981, became effective January 1, 1982. 


} 131D-20. Definitions. 


As used in this Article, the following terms have the meanings specified: 
(1) “Abuse” means the willful or grossly negligent infliction of physical 
| pain, injury or mental anguish, unreasonable confinement, or the 
bie willful or grossly negligent deprivation by the administrator or staff 
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of a domiciliary home of services which are necessary to mainta| 
mental and physical health. ! 

(2) “Domiciliary home” means any facility, by whatever name it is calle 
which provides residential care for aged or disabled persons who} 
principal need is a home which provides the supervision and person| 
care appropriate to their age or disability. Medical care at a domici 
ary home is only occasional or incidental, such as may be given in t], 
home of any individual or family, but medication is administered ]) 
designated staff of the home. Personal care given in a domicilia: 
home includes direct assistance, by designated staff, to residents 
personal grooming, bathing, dressing, feeding, shopping, launderir 
clothes, handling personal finances, arranging transportation, sche 
uling medical or business appointments, as well as attending to ar 
personal needs residents may be incapable of or unable to attend fi 
themselves. Domiciliary homes are to be distinguished from nursir 
homes subject to licensure under G.S. 131E-102. The three types | 
domiciliary homes are homes for the aged and disabled, family cai 
homes and group homes for developmentally disabled adults. 

(3) “Exploitation” means the illegal or improper use of an aged or di 
abled resident or his resources for another’s profit or advantage. 

(4) “Facility” means a domiciliary home licensed pursuant to Gi 
131D-2. 

(5) “Family care home” means a domiciliary home having two to si 
residents. The structure of a family care home may be no more tha 
two stories high and none of the aged or physically disabled person 
being served there may be housed in the upper story without prov 
sion for two direct exterior ground-level accesses to the upper stor; 

(6) “Group home for developmentally disabled adults” means a domicil: 
ary home which has two to nine developmentally disabled adult res 
dents. 

(7) “Home for the aged and disabled” means a domiciliary home whic 
has seven or more residents. 

(8) “Neglect” means the failure to provide the services necessary to main 
tain the physical or mental health of a resident. 

(9) “Resident” means an aged or disabled person who has been admitte: 
to a facility. (1981, c. 923, s. 1; 1981 (Reg. Sess., 1982), c. 1282, s 
20.2C; 1983, c. 824, ss. 2, 3,5, 7, 8.) . 


Effect of Amendments. — The 1981 (Reg. The 1983 amendment, effective Jan. 1, 1984 
Sess., 1982) amendment, effective July 1,1982, rewrote subdivisions (1), (2), and (3), delete 
substituted “six” for “five” in the first sentence the comma between “direct” and “exterior” i 


of subdivision (5). the second sentence of subdivision (5), and sub 
Session Laws 1981 (Reg. Sess., 1982), ¢ 


» “- stituted “seven” for “six” in subdivision (7). 
1282, s. 81, contains a severability clause. 7) 


§ 131D-21. Declaration of residents’ rights. 


Each facility shall treat its residents in accordance with the provisions 0: 
this Article. Every resident shall have the following rights: 
(1) To be treated with respect, consideration, dignity, and full recognitior 
of his or her individuality and right to privacy. 
(2) To receive care and services which are adequate, appropriate, and in 


compliance with relevant federal and State laws and rules and regu- 
lations. 
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(3) To receive upon admission and during his or her stay a written state- 
See the services provided by the facility and the charges for these 

es. 

(4) To be free of mental and physical abuse, neglect, and exploitation. 

(5), Except in emergencies, to be free from chemical and physical restraint 
unless authorized for a specified period of time by a physician accord- 
ing to clear and indicated medical need. 

(6) To have his or her personal and medical records kept confidential and 
not disclosed without the written consent of the individual or guard- 
ian, which consent shall specify to whom the disclosure may be made, 
except as required by applicable State or federal statute or regulation 
or by third party contract. It is not the intent of this section to pro- 
hibit access to medical records by the treating physician except when 
the individual objects in writing. Records may also be disclosed with- 
out the written consent of the individual to agencies, institutions or 
individuals which are providing emergency medical services to the 
individual. Disclosure of information shall be limited to that which is 
necessary to meet the emergency. 

(7) To receive a reasonable response to his or her requests from the facil- 
ity administrator and staff. 

(8) To associate and communicate privately and without restriction with 
people and groups of his or her own choice on his or her own or their 
initiative at any reasonable hour. 

(9) To have access at any reasonable hour to a telephone where he or she 
may speak privately. 

(10) To send and receive mail promptly and unopened, unless the resi- 
dent requests that someone open and read mail, and to have access at 
his or her expense to writing instruments, stationery, and postage. 

(11) To be encouraged to exercise his or her rights as a resident and 
citizen, and to be permitted to make complaints and suggestions 
without fear of coercion or retaliation. 

(12) To have and use his or her own possessions where reasonable and 
have an accessible, lockable space provided for security of personal 
valuables. This space shall be accessible only to the resident, the 
administrator, or supervisor-in-charge. 

(13) To manage his or her personal needs funds unless such authority has 
been delegated to another. If authority to manage personal needs 
funds has been delegated to the facility, the resident has the right to 
examine the account at any time. 

(14) To be notified when the facility is issued a provisional license or 
notice of revocation of license by the North Carolina Department of 
Human Resources and the basis on which the provisional license or 

| notice of revocation of license was issued. The resident’s responsible 

family member or guardian shall also be notified. 

(15) To have freedom to participate by choice in accessible community 
activities and in social, political, medical, and religious resources and 

to have freedom to refuse such participation. 

(16) To receive upon admission to the facility a copy of this section. (1981, 

c. 923, s. 1; 1983, c. 824, s. 13; 1983 (Reg. Sess., 1984), c. 1076.) 


_ Effect of Amendments. — The 1983 The 1983 (Reg. Sess., 1984) amendment, ef- 
amendment, effective Jan. 1, 1984, inserted “or fective July 3, 1984, rewrote subdivision (6), 
1otice or revocation of license” in two places in which read “To have his or her personal and 
he first sentence of subdivision (14). medical records kept confidential and not dis- 
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closed if he or she objects in writing unless re- 
quired by State or federal law or regulation.” 


§ 131D-21.1. Peer review. | 


It is not a violation of G.S. 131D-21(6) for medical records to be disclosed t 
a private peer review committee if: 

(1) The peer review committee has been approved by the Department 

(2) The purposes of the peer review committee are to: 
a. Survey facilities to verify a high level of quality care throug] 
evaluation and peer assistance; | 
b. Resolve written complaints in a responsible and professional man 
ner; and 


c. Develop a basic knowledge of care and standards useful in estab 

lishing a means of measuring quality of care; and | 

(3) The peer review committee keeps such records confidential. (1983, ¢ 
816, s. 1.) 


Editor’s Note. — Session Laws 1983, c. 816, 
s. 2, makes this section effective October 1, 
1983. 


§ 131D-22. Transfer of management responsibilities. 


Any representative authorized in writing by a resident to manage his finan 
cial affairs, any resident’s legal guardian as appointed by a court, or an} 
resident’s attorney-in-fact as specified in the power of attorney agreement 
may sign any documents required by this Article, perform any other act, anc 
receive or furnish any information required by this Article. (1981, c. 923, s. 1 
1983, c. 824, s. 14.) 


Effect of Amendments. — The 1983 this section. The act also amended the sectior 
amendment, effective Jan. 1, 1984, rewrote catchline. 


§ 131D-23. No waiver of rights. 


No facility may require a resident to waive the rights specified in G.S 
131D-21. (1981, c. 923, s. 1.) 


§ 131D-24. Notice to resident. 


(a) A copy of the declaration of the residents’ rights shall be posted 
conspicuously in a public piace in all facilities. A copy of the declaration o! 
residents’ mens shall be furnished to the resident upon admittance to the 
facility, to all residents currently residing in the facility, to a representative 
payee of the resident, or to any person designated in G.S. 131D-22, and if 
requested to the resident’s responsible family member or guardian. Receipts 
for the declaration of rights signed by these persons shall be retained in the 
facility’s files. The declaration of rights shall be included as part of the facil- 
ity’s admission policies and procedures. 

(b) The address and telephone number of the section in the Department of 
Human Resources ennai for the enforcement of the provisions of this 
Article shall be posted and distributed with copies of G.S. 131D-21. The ad- 
dress and telephone number of the county Social Services Department, and 
the appropriate person or office of the Department of Human Resources shall 
also be posted and distributed. (1981, c. 923, s. 1.) 
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131D-25. Implementation. 


Responsibility for implementing the provisions of this Article shall rest 
rith the administrator of the facility. Each facility shall provide appropriate 
raining to staff to implement the declaration of residents’ rights included in 
Hp. 131D-21. (1981, c. 923, s. 1.) 


| 131D-26. Enforcement and investigation. 


_(a) The Department of Human Resources shall be responsible for the en- 
yrcement of the provisions of this Article. Specifically, the Department of 
social Services in the county in which the facility is located and the Depart- 
aent of Human Resources, shall be responsible for enforcing the provisions of 
he declaration of the residents’ rights. The director of the county Department 
f Social Services shall monitor the implementation of the declaration of the 
esidents’ rights and shall also investigate any complaints or grievances per- 
aining to violations of the declaration of rights. 
| (b) If upon investigation, it is found that any of the provisions of the decla- 
ation of rights has been violated, the director of the county department of 
ocial services or a designee must orally inform the administrator immedi- 
_tely of the specific violations, what must be done to correct them, and set a 
late by which the violations must be corrected. This same information must 
ve confirmed in writing to the administrator by the county director or a desig- 
‘iee within 10 working days following the investigation. A copy of the letter 
hall be sent to the Department of Human Resources. 
(c) Upon receiving requests for assistance in resolving complaints from the 
ounty Department of Social Services, the Department of Human Resources 
hall ensure compliance with the provisions of this Article. 
__(d) The county director of social services shall annually make a report to 
he Department of Human Resources about the number of substantiated vio- 
vations of G.S. 131D-21, the nature of the violations, and the number of viola- 
ions referred to the Department of Human Resources for resolution. (1981, c. 
-)23, s. 1; 1983, c. 824, ss. 15, 16.) 


_ Effect of Amendments. — The 1983 
‘smendment, effective Jan. 1, 1984, substituted 
and” for “along with” following “facility is lo- 
ated” in the first sentence of subsection (a), 
-nserted “or a designee,” “orally,” and “imme- 
liately” in the first sentence of subsection (b), 
ind in the second sentence of subsection (b) 


3 131D-27. Confidentiality. 


inserted “same,” inserted “or a designee within 
10 working days following the investigation,” 
and deleted “who shall specify the identified 
violation(s), what must be done to correct the 
violation(s) and dates by which they must be 
corrected” following “county director.” 


The Department of Human Resources is authorized to inspect residents’ 


-ecords maintained at the facility when necessary to investigate any alleged 
violation of the declaration of the residents’ rights. The Department of Human 
Resources shall maintain the confidentiality of all persons who register com- 
‘laints with the Department of Human Resources and of all records inspected 
oy the Department of Human Resources. (1981, c. 923, s. 1.) 


# 
y 


7 
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§ 131D-28. Civil action. 


Every resident shall have the right to institute a civil action for injunctiy 
relief to enforce the provisions of this Article. The Department of Huma 
Resources, a general guardian, or any person appointed ad litem pursuant t 
law, may institute an action pursuant to this section on behalf of the resider| 
or residents. Any agency or person above named may enforce the rights of th 
resident specified in G.S. 131D-21 which the resident himself is unable ¢ 
enforce. (1981, c. 923, s. 1.) 


| 


§ 131D-29. Revocation of license. | 


The Department of Human Resources shall have the authority to revoke | 
license issued pursuant to G.S. 131D-2 in any case where it finds that ther 
has been a substantial failure to comply with the provisions of this Article 

Such revocation shall be effected by mailing to the licensee by registered 0 
certified mail, or by personal service of, a notice setting forth the particula 
reasons for such action. Such revocation shall become effective 20 days afte 
the mailing or service of the notice, unless the applicant or licensee, withi 
such 20-day period, shall give written notice to the Department of Huma 
Resources requesting a hearing, in which case the notice shall be deemed to b 
suspended. If a hearing has been requested, the licensee shall be given ; 
prompt and fair hearing pursuant to the Administrative Procedure Act. A 
any time at or prior to the hearing, the Department of Human Resources ma’ 
rescind the notice of revocation upon being satisfied that the reasons for thi 
revocation have been or will be removed. (1981, c. 923, s. 1.) 


§ 131D-30. Penalties; remedies. 


(a) The Department of Human Resources shall impose an administrativi 
penalty in accordance with provisions of this Article on any facility: 
(1) Which fails to comply with either the entire section of residents 
rights listed in G.S. 131D-21 or with any of these rights, the failure t 
comply with which endangers the health, safety or welfare of a resi 

dent, or 
(2) Which refuses to allow an authorized representative of the Depart 
ment of Human Resources to inspect the premises and records of the 

facility. 

Notwithstanding the notice requirements of G.S. 131D-26(b), any penalty 
imposed by the Department under this section shall commence on the day the 
violation began. 

(b) Each day of a continued violation shall constitute a separate violation 
The penalty for each violation shall be ten dollars ($10.00) per day per resi: 
dent affected by the violation. 

(c) Any facility wishing to contest a penalty shall be entitled to an adminis: 
trative hearing as provided in the Administrative Procedure Act. 

(d) The Secretary of Human Resources may bring a civil action in the Supe- 
rior Court of Wake County to recover the amount of the administrative pen- 
alty whenever a facility: 

(1) Which has not requested an administrative hearing fails to pay the 
penalty within 60 days after being notified of such penalty, or : 
(2) Which has requested an administrative hearing fails to pay the pen- 
alty within 60 days after receipt of a written copy of the decision as 
provided in G.S. 150A-36. (1981, c. 923, s. 1; 1983, c. 824, ss. 17, 18.) 
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ditor’s Note. — Section 150A-36, referred amendment, effective Jan. 1, 1984, added the 
yn this section, was rewritten by Session last paragraph of subsection (a) and substi- 


ws 1985, c. 746, s. 1, effective January 1, tuted * int” for “ ice” j ivisi 
6, and has been recodified as § 150B-36. of Atiecuan ca POY Pelt Aan eS Rap 


iffect of Amendments. — The 1983 


31D-31. Domiciliary home community advisory commit- 
| tees. 


a) Statement of Purpose. — It is the intention of the General Assembly 
it community advisory committees work to maintain the intent of the Do- 
ciliary Home Residents’ Bill of Rights within the licensed domiciliary 
mes in this State. It is the further intent of the General Assembly that the 
mmittees promote community involvement and cooperation with domicili- 
7homes to ensure quality care for the elderly and disabled adults. 
b) Establishment and Appointment of Committees. — 
_(1) A community advisory committee shall be established in each county 
| which has at least one licensed domiciliary home, shall serve all the 
homes in the county, and shall work with each of these homes for the 
best interests of the residents. In a county which has one, two, or 
three homes for the aged and disabled, the committee shall have five 
| members. 

(2) In a county with four or more homes for the aged and disabled, the 
| committee shall have one additional member for each home for the 
aged and disabled in excess of three, up to a maximum of 20 mem- 
bers. In each county with four or more homes for the aged and dis- 
abled, the committee shall establish a subcommittee of no more than 
five members and no fewer than three members from the committee 
for each domiciliary home in the county. Each member must serve on 
| at least one subcommittee. 

» (8) In counties with no homes for the aged and disabled, the committee 

, shall have five members. Regardless of how many members a partic- 
ular community advisory committee must have, at least one member 
of each committee shall be a person involved in the area of mental 
retardation. 

(4) The boards of county commissioners are encouraged to appoint the 
Domiciliary Home Community Advisory Committees. Of the mem- 
bers, a minority (not less than one-third, but as close to one-third as 
possible) must be chosen from among persons nominated by a major- 
ity of the chief administrators of domiciliary homes in the county. If 
the domiciliary home administrators fail to make a nomination 
within 45 days after written notification has been sent to them re- 
questing a nomination, such appointments may be made without 
nominations. If the county commissioners fail to appoint members to 
a committee by July 1, 1983, the appointments shall be made by the 
Assistant Secretary on Aging, Department of Human Resources, no 
sooner than 45 days after nominations have been requested from the 
domiciliary home administrators, but no later than October 1, 1983. 
In making his appointments, the Assistant Secretary shall follow the 
same appointment process as that specified for the County Commis- 

| sioners. 

(c) Joint nursing and Domiciliary Home Community Advisory Committees. 

/ Appointment to the Nursing Home Community Advisory Committees shall 

leclude appointment to the Domiciliary Home Community Advisory Com- 

ittees except where written approval to combine these committees is ob- 
ined from the Assistant Secretary on Aging, Department of Human Re- 
urces. Where such approval is obtained, the Joint Nursing and Domiciliary 
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Home Community Advisory Committee shall have the membership requir 
of Nursing Home Community Advisory Committees and one additional me 
ber for each home for the aged and disabled present in the county. In count 
with no homes for the aged and disabled, there shall be one additional me. 
ber for every four domiciliary homes in the county. In no case shall the nu. 
ber of members on the Joint Nursing and Domiciliary Home Commun) 
Advisory Committee exceed 25. Each member shall exercise the statute, 
rights and responsibilities of both Nursing Home Committees and Domic:. 
ary Home Committees. In making appointments to this joint committee, t: 
county commissioners shall solicit nominations from both nursing and dor 
ciliary home administrators for the appointment of approximately (but | 
more than) one-third of the members. | 

(d) Terms of Office. — Each committee member shall serve an initial te;: 
of one year. Any person reappointed to a second or subsequent term in t 
same county shall serve a two- or three-year term at the county comm 
sioners’ discretion to ensure staggered terms of office. | 

(e) Vacancies. — Any vacancy shall be filled by appointment of a person } 
a one-year term. If this vacancy is in a position filled by an appointee nor 
nated by the chief administrators of domiciliary homes within the coun’ 
then the county commissioners shall fill the vacancy from persons nominat 
by a majority of the chief administrators. If the domiciliary home administi 
tors fail to make a nomination by registered mail within 45 days after writt 
notification has been sent to them requesting a nomination, such appointme 
may be made without nominations. If the county commissioners fail to fill 
vacancy, the vacancy may be filled by the Assistant Secretary on Agir 
Department of Human Resources no sooner than 45 days after the comm 
sioners have been notified of the appointment or vacancy. 

(f) Officers. — The committee shall elect from its members a chair, to ser 
a one-year term. | 

(g) Minimum Qualifications for Appointment. — Each member must be 
resident of the county which the committee serves. No person or immedig 
family member of a person with a financial interest in a home served by t 
committee, or employee or governing board member of a home served by t 
committee, or immediate family member of a resident in a home served by t 
committee may be a member of that committee. Any county commission 
who is appointed to the committee shall be deemed to be serving on t 
committee in an ex officio capacity. Members of the committee shall ser 
without compensation, but may be reimbursed for actual expenses incurred | 
them in the performance of their duties. The names of the committee membe 
and the date of expiration of their terms shall be filed with the Division 
Aging, Department of Human Resources. | 

(h) Training. — The Division of Aging, Department of Human Resouret 
shall develop training materials, which shall be distributed to each committ 
member. Each committee member must receive training as specified by t 
Division of Aging prior to exercising any power under G.S. 131D-32. T 
Division of Aging, Department of Human Resources, shall provide the col 
mittees with information, guidelines, training, and consultation to dire 
them in the performance of their duties. (1981, c. 923, s. 1; 1983, c. 88, s. | 


Editor’s Note. — Session Laws 1981, c.923, this act but are covered by G.S. 130-9.5 [n 
s. 3, makes this section effective Jan. 1, 1982. repealed].” For present provisions relating 
Session Laws 1983, c. 88, s. 3, provides: “Sec. _ the licensure of nursing homes and the nursi 
3. Those facilities licensed pursuant to G.S, ome patients’ bill of rights, see Parts A and 


130-9(e)(5) [now repealed] are not covered by a era 6 of Chapter 131E (§ 131E-100 
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affect of Amendments. — The 1983 
,endment, effective March 22, 1983, rewrote 
is section. 


§131D-32. Functions of domiciliary home community advi- 
: sory committees. 


(a) The committee shall serve as the nucleus for increased community in- 
lvement with domiciliary homes and their residents. 

b) The committee shall promote community education and awareness of 
fe needs of aging and disabled persons who reside in domiciliary homes, and 
gall work towards keeping the public informed about aspects of long-term 
cre and the operation of domiciliary homes in North Carolina. 

© The committee shall develop and recruit volunteer resources to enhance 
fe quality of life for domiciliary home residents. 

(d) The committee shall establish linkages with the domiciliary home ad- 
inistrators and the county Department of Social Services for the purpose of 
aintaining the intent of the domiciliary home residents’ Bill of Rights. 

e) Each committee shall apprise itself of the general conditions under 
uich the persons are residing in the homes, and shall work for the best 
iterests of the persons in the homes. This may include assisting persons who 
\ve grievances with the home and facilitating the resolution of grievances at 
fe local level. The names of all complaining persons and the names of resi- 
nts involved in the complaint shall remain confidential unless written per- 
ission is given for disclosure. The committee shall notify the enforcement 
fency of all verified violations of the Domiciliary Home Residents’ Bill of 


(f) The committee or subcommittee may communicate through the commit- 
te chair with the Department of Human Resources, the county Department 
eccal Services, or any other agency in relation to the interest of any resi- 
nt. 

(g) Each committee shall quarterly visit the homes for the aged and dis- 
nled it serves. For each official quarterly visit, a majority of the committee 
embers shall be present. A minimum of three members of the committee 
| as ; 

tall make at least one visit annually to each family care home and group 
bme for developmentally disabled adults present in the county. In addition, 
ich committee may visit the domiciliary homes it serves whenever it deems 
necessary to carry out its duties. In counties with subcommittees, the sub- 
tmmittee assigned to a home shall perform the duties of the committee under 
lis subsection, and a majority of the subcommittee members must be present 
ir any visit. When visits are made to group homes for developmentally dis- 
dled adults, rules concerning confidentiality as adopted by the Commission 
{r Mental Health, Mental Retardation and Substance Abuse Services shall 
ply. 

th). The individual members of the committee shall have the right between 
):00 a.m. and 8:00 p.m. to enter the facility the committee serves in order to 
(rry out the members’ responsibilities. In a county where subcommittees 
hve been established, this right of access shall be limited to members of the 
sbcommittee which serves that home. A majority of the committee or sub- 
(mmittee members must be present to enter the facility at other hours. 
lefore entering any domiciliary home, the committee or members of the com- 
littee shall identify themselves to the person present at the facility who is in 
warge of the facility at that time. 

(i) The committee shall prepare reports as required by the Department of 
‘uman Resources containing an appraisal of the problems of domiciliary care 
‘cilities as well as issues affecting long-term care in general. Copies of the 
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report shall be sent to the board of county commissioners, county Departmen 
of Social Services and the Division of Aging. 

(j) Nothing contained in this section shall be construed to require the ex 
penditure of any county funds to carry out the provisions herein. (1981, c. 92é 
gs, 151983)'c..88,-s/2)) | 


Editor’s Note. — Session Laws 1981, c. 923, the licensure of nursing homes and the nursin 
s. 3, makes this section effective Jan. 1, 1982. home patients’ bill of rights, see Parts A and’ 

Session Laws 1983, c. 88, s. 3, provides: “Sec. of Article 6 of Chapter 131E (§ 131E-100 € 
3. Those facilities licensed pursuant to G.S. _ seq.) | 
130-9(e)(5) [now repealed] are not covered by Effect of Amendments. — The 198 
this act but are covered by G.S. 130-9.5 [now amendment, effective March 22, 1983, rewrot 
repealed].” For present provisions relating to this section. 


§ 131D-33: Repealed by Session Laws 1983, c. 824, s. 19, effective Januar 
1, 1984. : 


Editor’s Note. — Repealed § 131D-33 was 
enacted by Session Laws 1981, c. 923, s. 1. 
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Article 1. 


General Provisions. 


E-1. Definitions. 
.E-2 to 131E-4. [Reserved.] 


Article 2 
Public Hospitals. 
Part A. Municipal Hospitals. 


.E-5. Title and purpose. 
|E-6. Definitions. 
|.E-7. General powers. 


.E-8. Sale of hospital facilities to nonprofit 
corporations. 
|.E-8.1. Maintenance of Health Education 
| Facilities. 
7° Governing authority of hospital facil- 
ities. 


' -10. Condemnation. 

|.E-11. Federal and State aid. 

|.E-12. Public purposes. 

|.E-13. Lease or sale of hospital facilities to 
: for-profit corporations by munici- 
: palities and hospital authorities. 
|.E-14. Lease or sale of hospital facilities to 
certain nonprofit corporations. 
E-14.1. Branch facilities. 


Part B. Hospital Authority. 


. Title and purpose. 
. Definitions. 
. Creation of a hospital authority. 
. Commissioners. 
. Incorporation of a hospital authority. 
. Boundaries of the authority. 
. Conflict of interest. 
. Removal of commissioners. 
. Powers of the authority. 
. Eminent domain. 
. Zoning and building laws. 
. Revenue bonds and notes. 
. Contracts with federal government. 
. Tax exemptions. 
. Audits and recommendations. 
. Appropriations. 
. Transfers of property by a city or 
county to a hospital authority. 
. Purchase money security interests. 
. Part controlling. 
. Part applicable to City of High Point. 
to 131E-39. [Reserved.] 


Part C. Hospital District Act. 


.E-40. Title and purpose. 
..E-41. Methods of creation of a hospital dis- 
) trict. 
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HEALTH CARE FACILITIES AND SERVICES 


Chapter 131K. 
Health Care Facilities and Services. 


Sec. 

181E-42. 
131E-43. 
131E-44. 
131E-45. 


Hearing and determination. 
Limitation of actions. 

General powers. 

County taxes. 

131E-46. Referendum on repeal of tax levy. 
131E-47. Governing body. 

131E-48 to 131E-54. [Reserved.] 


Article 3. 
North Carolina Specialty Hospitals. 
Part A. Lenox Baker Children’s Hospital. 


131E-55. Intent; application for admission. 

131E-56. Authority of Board of Directors of 
hospital. 

131E-57. Control and management of hospital. 

131E-58. Authority of the Department. 

131E-59 to 131E-64. [Reserved.] 


Part B. Other Programs Controlled 
by the Department. 


131E-65. Alcohol Detoxification Program. 
131E-66. [Repealed.] 

131E-67. Specialty hospitals. 

131E-68, 131E-69. [Reserved.] 


Article 4. 


Construction and Enlargement of 
Hospitals. 


131E-70. Construction and enlargement of lo- 
cal hospitals. 
131E-71 to 131E-74. [Reserved.] 


Article 5. 
Hospital Licensure Act. 


131-75. Title; purpose. 
131E-76. Definitions. 


Part A. Hospital Licensure. 


131E-77. Licensure requirement. 
131E-78. Adverse action on a license. 
131E-79. Rules and enforcement. 
131E-80. Inspections. 

131E-81. Penalties. 

131E-82. Injunction. 

131E-83, 131E-84. [Reserved.] 


Part B. Hospital Privileges. 


131E-85. Hospital privileges and procedures. 

131E-86. Limited privileges. 

131E-87. Reports of disciplinary action; immu- 
nity from liability. 

131E-88, 131E-89. [Reserved.] 
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Part C. Discharge from Hospital. 


Sec. 


131E-90. Authority of administrator; refusal 


to leave after discharge. 


131E-91 to 131E-94. [Reserved.] 
Part D. Medical Review Committee. 


131E-95. Medical review committee. 
131E-96 to 131E-99. [Reserved.] 


Article 6. 


Health Care Facility Licensure Act. 


Part A. Nursing Home Licensure Act. 


131E-100. 
131E-101. 
131E-102. 
131-103. 
131E-104. 
131E-105. 
131E-106. 


131E-107. 
131-108. 
131-109. 
131-110. 


Title; purpose. 

Definitions. 

Licensure requirements. 

Adverse action on a license. 

Rules and enforcement. 

Inspections. 

Evaluation of residents in domicili- 
ary homes. 

Medical or peer review committees. 

Peer review. 

Penalties. 

Injunction. 


Part D. Ambulatory Surgical Facility | 


Sec. 


131E-145. 
131E-146. 
131K-147. 
131E-148. 
131E-149. 
131E-150. 
131-151. 
131K-152. 
131E-153, 


Licensure. 


Title; purpose. 

Definitions. 

Licensure requirement. 

Adverse action on a license. 

Rules and enforcement. 
Inspections. 
Penalties. | 
Injunction. | 
131E-154. [Reserved.] 


Article 7. 


Regulation of Ambulance Services. 


131E-155. 
131E-156. 


131E-157. 
131E-158. 


131E-159. 
131E-160. 


131E-161. 


Definitions. 

Permit required to operate ambi 
lance. 

Standards for equipment; inspe 
tion of equipment and supplies r 
quired for ambulances. 

Certified personnel required. 

Requirements for certification. 

Exemptions. 

Violation declared misdemeanor. — 


131E-162 to 131E-164. [Reserved.] 


131E-111 to 131E-114. [Reserved.] 
Part B. Nursing Home Patients’ 


131-115. 
131-116. 
131K-117. 
131E-118. 


131E-119. 
131-120. 
131K-121. 
131K-122. 
131K-123. 
131E-124. 


131-125. 


131-126. 
131E-127. 


131E-128. 


Bill of Rights. 


Legislative intent. 

Definitions. 

Declaration of patient’s rights. 

Transfer of management responsi- 
bilities. 

No waiver of rights. 

Notice to patient. 

Responsibility of administrator. 

Staff training. 

Civil action. 

Enforcement and 
confidentiality. 

Revocation of a license. 

Penalties. 

No interference with practice of 
medicine or physician-patient re- 
lationship. 

Nursing home advisory committees. 


investigation; 


131E-129 to 1381E-134. [Reserved.] 


Part C. 


131-135. 
131-136. 
131-137. 


131E-138. 
131E-139. 
131E-140. 
131-141. 
131E-142. 
131E-143, 


Home Health Agency Licensure 
Act. 


Title; purpose. 

Definitions. 

Home health services to be provided 
in all counties. 

Licensure requirements. 

Adverse action on a license. 

Rules and enforcement. 

Inspection. 

Injunction. 

131E-144. [Reserved.] 


Article 8. 


Cardiac Rehabilitation Certification 


131E-165. 
131E-166. 
131E-167. 
131E-168. 
131E-169. 


131E-170. 


Program. 


Title; purpose. 

Definitions. 

Certificate requirement. 

Adverse action on a certificate. 
Rules and enforcement. 
Inspections. 


131E-171 to 181E-174. [Reserved.] 


Article 9. 
Certificate of Need. 


131E-175. Findings of fact. 

131E-176. (Effective until January 1, 198 
Definitions. 

131E-176. (Effective January 1, 1988) Defin 
tions. 

131E-177. Department of Human Resources 
designated State Health Plannir 
and Development Agency; powe 
and duties. 

131E-178. Activities requiring certificate — 
need. 

131E-179. Research activities. 

131E-180. Health maintenance organization. 

131E-181. Nature of certificate of need. 

131E-182. Application. 

131E-183. Review criteria. 

131E-184. Required approvals. 

131E-185. Review process. 

131E-186. Final decision. 

131E-187. Written notice of decision. 

131E-188. Administrative and judicial revie\ 
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2-189. Withdrawal of a certificate of need. 
}-190. Enforcement and sanctions. 

}-191. Venue. 

2-192 to 181E-199. [Reserved.] 


Article 10. 
Hospice Licensure Act. 


‘5-200. Title; purpose. 

)J-201. Definitions. 

| . Licensing. 

. Coverage. 

. Inspections. 

. Adverse action on a license; appeal 
procedures. 


.81E-1. Definitions. 


litor’s Note. — Session Laws 1983, c. 775, 
jaled Chapters 131 and 131B and certain 
ions of Chapter 130, and enacted in their 
2 a new Chapter 131K. Where appropriate, 
(aistorical citations to the repealed sections 
i been added to corresponding sections in 
: Chapter 131E. 

ssion Laws 1983, c. 775, ss. 5 and 6, pro- 


vec. 5. Sections 3(a), 9(e), 9.5, 9.7, 170.1, 
12, 230, 232 through 235, and 264 through 
‘of Chapter 130 of the General Statutes, all 
hapter 131 except for Article 12, and Chap- 
131B of the General Statutes shall remain 
ill force and effect from the date of ratifica- 
of this act until December 31, 1983. This 
shall not affect any litigation pending un- 
any of those provisions on or before Decem- 
31, 1983. 


. 
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§ 131E-4 


Sec. 

131-206. Injunction. 
131K-207. Confidentiality. 
131E-208, 131E-209. [Reserved.] 


Article 11. 


North Carolina Medical Database 
Commission. 


131K-210. Title and purpose. 

131E-211. North Carolina Medical Database 
Commission; created. 

131E-212. North Carolina Medical Database 
Commission; powers. 

131E-213. North Carolina Medical Database 
not public records. 


ARTICLE 1. 


General Provisions. | 


8 used in this Chapter, unless the context clearly indicates otherwise: 
(1) “Department” means the Department of Human Resources. 

(2) “Person” means an individual, trust, estate, partnership, or corpora- 
tion including associations, joint-stock companies, and insurance 
companies. (1983, c. 775, s. 1.) 


“Sec. 6. Chapter 143 of the 1983 Session 
Laws and all other Chapters of the 1983 Ses- 
sion Laws amending Chapters 131 or 131B of 
the General Statutes or Sections 3(a), 9(e), 9.5, 
9.7, 170.1, 170.2, 230, 232 through 235, and 
264 through 277 of Chapter 130 of the General 
Statutes are not repealed by this act but are 
hereby reenacted and shall be inserted in the 
appropriate place in Chapter 131E of the Gen- 
eral Statutes by the codifier of statutes.” 

Session Laws 1983, c. 775, s. 7, provides that 
the act shall become effective January 1, 1984, 
except that Part B of Article 2 to Chapter 131K 
is effective upon ratification. The act was rati- 
fied July 15, 1983. 

Session Laws 1983, c. 775, s. 4, is a severabil- 
ity clause. 


'131E-2 to 131E-4: Reserved for future codification purposes. 
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ARTICLE 2. 
Public Hospitals. 


Part A. Municipal Hospitals. 


§ 131E-5. Title and purpose. 


(a) This Part shall be known and may be cited as the “Municipal Hospii 
Act.” 

(b) The purpose of this Part is to authorize municipalities to constru 
operate and maintain hospitals and other facilities which furnish hospit 
clinical and similar services to the people of this State. It is also the purpose 
this Part to authorize municipalities to cooperate with other public and p 
vate agencies and with each other. Additionally, it is the purpose of this Ps 
to authorize municipalities to accept assistance from State and federal age 
cies and from other sources. 

(c) This Part provides an additional and alternative method for municipa 
ties to establish facilities that furnish hospital, clinical and similar servic 
This Part shall not be regarded as repealing any powers now existing unc 
any other law, either general, special or local. 

(d) This Part shall be construed liberally to effect its purposes. (1983, c. 7) 
s. 1.) 


Editor’s Note. — Session Laws 1983, c. 775, operating a hospital pursuant to those Artic 
s. 3, provides: may choose to continue operations under 
“Sec. 3. Notwithstanding the foregoing, any __ provisions of one of the Parts of Article 2 of t 
unit of government, or units of government Chapter by adopting an appropriate resolut 
acting jointly, that as of December 31, 1983, is and by satisfying all other requirements of 


operating a hospital or hospitals pursuant to ;ejeyant Part of Article 2 of this Chapter.” 
Articles 2 or 2A of Chapter 131 of the General Legal Periodicals. — For eles “The | 


Statutes may continue to operate pursuant to ji ation of North Carolina Municipalities ¢ 
the provisions of those Articles as they existed Hospital. Authorities Atoeeerovidenatmmn 


t t th P " 
Co eee ate pak coy tet anu pensated Hospital Care to the Medically Ir 


Articles are inconsistent with this Chapter. i, 
However, a unit of government that has been gent,” see 20 Wake Forest L. Rev. 317 (19 


§ 131E-6. Definitions. 


As used in this Part, unless otherwise specified: 

(1) “City,” as defined in G.S. 160A-1(2), means a municipal corporati 
organized under the laws of this State for the better government 
the people within its jurisdiction and having the powers, duties, pr 
ileges, and immunities conferred by law on cities, towns, and 1 
lages. The term “city” does not include counties or municipal corpo. 
tions organized for a special purpose under any statute or law. 1 
word “city” is interchangeable with the words “town” and “villas 
and shall mean any city as defined in this subdivision without regé 
to the terminology employed in charters, local acts, other portions 
the General Statutes, or local customary usage. 

(2) “Community general hospital” means a short-term nonfederal hos 
tal that provides diagnostic and therapeutic services to patients fo 
variety of medical conditions, both surgical and nonsurgical, st 
services being available for use primarily by residents of the comn 
nity in which it is located. 
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1 (3) “Corporation, foreign or domestic, authorized to do business in North 
| Carolina means a corporation for profit or having a capital stock 
which is created and organized under Chapter 55 of the General 
Statutes or any other general or special act of this State, or a foreign 
_ corporation which has procured a certificate of authority to transact 
business in this State pursuant to Article 10 of Chapter 55 of the 

| General Statutes. 

_ (4) “Hospital facility” means any type of hospital; facility operated in 
| connection with a hospital such as a clinic, including mental health 
clinics; nursing, convalescent, or rehabilitative facility; public health 

center; or any facility of a local health department. The term “hospi- 
tal facility” also includes related facilities such as laboratories, out- 
patient departments, housing and training facilities for nurses and 
other health care professionals, central service facilities operated in 
| pee ar be with hospitals, and all equipment necessary for its opera- 
| ion. 
| (5) “Municipality” means any county, city, or other political subdivision 
of this State, or any hospital district created under Part C of this 
ib Article. 

| (6) “Nonprofit association” or “nonprofit corporation” means any associa- 

| tion or corporation from which no part of the net earnings inures or 
may lawfully inure to the benefit of a private shareholder or individ- 
ual. (1983, c. 775, s. 1.) 


i 131E-7. General powers. 


(a) A municipality shall have all the powers necessary or convenient to 
(rry out the purposes of this Part, including the following powers, which are 
_ addition to the powers granted elsewhere in this Part: 

_ (1) To construct, equip, operate, and maintain hospital facilities; 

(2) To levy property taxes pursuant to G.S. 153A-149 or G.S. 160A-209 
| and to allocate those and other revenues whose use is not otherwise 
restricted by law to fund hospital facilities; a hospital district may 
levy annually a tax on property having a situs in the district under 

i the rules and according to the procedures prescribed in the Machin- 

ery Act, Chapter 105 of the General Statutes, Subchapter II, and a 
hospital district may allocate those and other revenues whose use is 
| not otherwise restricted by law to fund hospital facilities; 

(3) To issue bonds and notes pursuant to the Local Government Finance 
Act, Chapter 159 of the General Statutes, for the financing of hospi- 
tal facilities; 

(4) To use property owned or controlled by the municipality; 

(5) To acquire real or personal property, including existing hospital facil- 
ities, by purchase, grant, gift, devise, lease, condemnation, or other- 


wise; 
(6) To establish a fee schedule for services received from hospital facili- 
| ties and to make services available regardless of ability to pay; 

'(b) A municipality may contract with or otherwise arrange with other mu- 
icipalities of this or other states, federal or public agencies or with any 
=rson, private organization or nonprofit association for the provision of hospi- 
il, clinical, or similar services. The municipality may pay for these services 
‘om appropriations or other moneys available for these purposes. . 

‘(c) Any two or more municipalities may enter into agreements to jointly 
xercise the powers, privileges, and authorities granted by this Part. These 


-zreements may provide for: 


a ee i see 
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(1) The appointment of a board, composed of representatives of the pai 
ties to the agreement, to supervise and manage a hospital facility 
(2) The authority and duties of the board and the compensation of it 
members; 
(3) The proportional share of the costs of acquisition, construction, in 
provement, maintenance, or operation of hospital facilities; | 
(4) The duration, amendment, and termination of the agreement and th 
disposition of property on termination of the agreement; and | 
(5) Any other matters as necessary. | 

(d) A municipality may lease any hospital facility, or part, to a nonprofi 
association on terms and conditions consistent with the purposes of this Par 
The municipality will determine the length of the lease. No lease execute 
under this subsection shall be deemed to convey a freehold interest. 

(e) A municipality shall not sell nor convey any rights of ownership th 
municipality has in any hospital facility, including the buildings, land an 
equipment associated with the hospital, to any corporation or other busines 
entity operated for profit, except that nothing herein shall prohibit the sale ¢ 
surplus buildings, surplus land or surplus equipment by a municipality to an 
corporation or other business entity operated for profit. 

A municipality may lease any hospital facility, or part, to any corporatior 
foreign or domestic, authorized to do business in North Carolina on terms an 
conditions consistent with the purposes of this Part and with G.S. 160A-27; 
The municipality shall determine the length of the lease; however, no leas 
under this subsection shall be longer than 10 years, including options t 
renew or extend the original term of the lease, except that leases of surplu 
buildings, surplus land or surplus equipment may be for any length of tim 
determined by the municipality. The lease shall provide that the hospite 
facility will be operated as a community general hospital open to the genere 
public and that the lessee will accept Medicare and Medicaid patients. N 
lease executed under this subsection shall be deemed to convey a freehol 
interest. No bonds, notes nor other evidences of indebtedness shall be issue 
by a municipality to finance equipment for or the acquisition, extension, cor 
struction, reconstruction, improvement, enlargement, or betterment of an 
hospital facility when the facility is leased to a corporation, foreign or domes 
tic, authorized to do business in North Carolina. 

For purposes of this subsection, “surplus” means any building, land ¢ 
equipment which is not required for use in the delivery of necessary healt 
care services by a hospital facility at the time of the sale, conveyance 
ownership rights, or lease. 

This subsection shall not be construed to affect any pending litigation nor t 
reflect any legislative intent as to any prior authorized or executed agree 
ments. This subsection shall be effective from January 1, 1984 until June 3( 
1984. 

(f) In addition to the general and special powers conferred by this Part, 
municipality is authorized to exercise powers necessary to implement th 
powers under this Part. (1983, c. 775, s. 1.) 


| 


§ 131E-8. Sale of hospital facilities to nonprofit corpora 
tions. 


(a) A municipality as defined in G.S. 131E-6(5) or hospital authority ¢ 
defined in G.S. 131E-16(14), upon such terms and conditions as it deems wis 
with or without monetary consideration, may sell or convey to a nonprof 
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poration organized under Chapter 55A of the General Statutes any rights 
ownership the municipality or hospital authority has in a hospital facility 
sluding the building, land and equipment associated with the hospital, if 
fe nonprofit corporation is legally committed to continue to operate the facil- 
jy aS a community general hospital open to the general public, free of dis- 
¢ mination based upon race, creed, color, sex or national origin. The nonprofit 
erporation shall also agree, as a condition of the municipality or hospital 
zthority Ss conveying ownership, to provide such services to indigent patients 
g the municipality or hospital authority and the nonprofit corporation shall 
gree. The nonprofit corporation shall further agree that should it fail to 
perate the facility as a community general hospital open to the general 
tblic or should the nonprofit corporation dissolve without a successor non- 
ofit corporation to carry out the terms and conditions of the agreement of 
nveyance, all ownership rights in the hospital facility, including the build- 


g, land and equipment associated with the hospital, shall revert to the 
Pecipality or hospital authority or successor entity originally conveying the 
Tspltal. 
(b) When either general obligation bonds or revenue bonds issued for the 
tnefit of the hospital to be conveyed are outstanding at the time of sale or 
conveyance, then the nonprofit corporation must agree to the following: 
| By the effective date of sale or conveyance, the nonprofit corporation 
shall place into an escrow fund money or direct obligations of, or 
| obligations the principal of and interest on which, are uncondition- 
| ally guaranteed by the United States of America (as approved by the 
| Local Government Commission), the principal of and interest on 
which, when due and payable, will provide sufficient money to pay 
} the principal of and the interest and redemption premium, if any, on 
IF all bonds then outstanding to the maturity date or dates of such 
bonds or to the date or dates specified for the redemption thereof. The 
nonprofit corporation shall furnish to the Local Government Commis- 
sion such evidence as the Commission may require that the securities 
purchased will satisfy the requirements of this section. A hospital 
which has placed funds in escrow to retire outstanding general obli- 
gation or revenue bonds, as provided in this section, shall not be 
considered a public hospital, and G.S. 159-39(a)(3) shall be inappli- 
| cable to such hospitals. 
(c) Any sale or conveyance under this section must be approved by the 
lunicipality or hospital authority by a resolution adopted at a regular meet- 
ig of the governing body on 10 days’ public notice. Notice shall be given by 
jblication describing the hospital facility to be conveyed, the proposed mone- 
iry consideration or lack thereof, and the governing body’s intent to autho- 
ze the sale or conveyance. 
(d) Neither G.S. 153A-176 nor Article 12 of Chapter 160A of the General 
satutes shall apply to sales or conveyances pursuant to this section. (1983, c. 
i, S. 1.) 


(‘131E-8.1. Maintenance of Health Education Facilities. 


(a) This section shall apply to all sales and leases of a hospital facility by a 
lunicipality or hospital authority where any portion of the facility was con- 
‘ructed with a capital grant from the Area Health Education Centers Pro- 
fam (AHEC). | . . . 

(b) The municipality or hospital authority shall give specific notice of in- 
int to sell or lease and of any public hearing to the Director of the local 
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AHEC program and the Director of the AHEC Program at the University 
North Carolina School of Medicine at Chapel Hill. 

(c) The municipality or hospital authority may provide continued access 
the identical or equivalent facilities suitable for continuation of AHEC actiy 
ties, including all services being provided under the existing operating co! 
tract. In the case of a freestanding portion of the hospital facility, the munic 
pality or hospital authority may convey all ownership rights in the facility | 
the local AHEC program without monetary consideration. | 

(d) No portion of this section shall be construed to alter rights or obligatioy, 
of the operating contracts between the hospital facility and AHEC. (1983 Re 
Sess., 1984), c. 1056, s. 1.) 


Editor’s Note. — Session Laws 1983 (Reg. 
Sess., 1984), c. 1056, s. 2, makes this section 
effective July 1, 1984. 
| 


§ 131E-9. Governing authority of hospital facilities. 


(a) The governing body of a municipality may establish by resolution ¢ 
office, board, or other municipal agency to plan, establish, construct, mai 
tain, or operate a hospital facility. The resolution shall prescribe the power 
duties, compensation, and tenure of the members of the governing authorit 
The municipality shall remain responsible for the expenses of planning, esta 
lishment, construction, maintenance and operation of the hospital facilitie 

(b) (1) The county board of commissioners of a county may establish | 

resolution a county hospital authority to plan, establish, construc 
maintain, or operate a hospital facility. The authority shall be r 
ferred toas“....... County Hospital Authority.” 

(2) The county hospital authority shall consist of six appointed membe 
and one ex officio member. 

(3) The appointed members of the authority shall be appointed by tl 
county board of commissioners. All appointed members shall be re 
dents of the county. Three of the members shall be residents of a ci 
in the county and the remaining three members shall not be res 
dents of the same city or cities in which the other three membe 
appointed under this subdivision reside. 

(4) For the initial appointments to the county hospital authority, two 
the members shall be appointed for a term of three years, two for 
term of four years, and two for a term of five years to achie' 
staggered terms. All subsequent appointments shall be for five-ye: 
terms. 

(5) The ex officio member of the county hospital authority shall be 
member of the county board of commissioners. The ex officio mer 
ber’s term on the hospital authority shall be commensurate with h 
or her term as a member of the county board of commissioners. 

(6) When any member of the county hospital authority resigns or is r 
moved from office before the expiration of the member’s term, tl 
county board of commissioners shall appoint a person to serve tl 
unexpired portion of the term. 

(c) Any authority vested in a county under this Part or any authority | 
power that may be exercised by a hospital authority under the Hospital A 
thorities Act, Chapter 131E, Article 2, Part B, may be vested by resolution 
the county board of commissioners in a county hospital authority establish 
under this section. However, a county hospital authority shall exercise on 
the powers and duties eee reine in the county board of commissioners’ resol 
tion. The county board of commissioners shall determine in the resolution tl 
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npensation, traveling and any other expenses which shall be paid to each 
pmber of the county hospital authority. However, the expenses to plan, 


jablish, construct and operate the hospital facility shall ; , 
plity of the county. (1983, c. 775, s. ye y shall remain the respon 
} 


{ 


131E-10. Condemnation. 


very municipality is authorized to condemn property to carry out the pur- 
pes of this Part. In condemning property, a municipality shall proceed in the 
inner provided in Chapter 40A of the General Statutes or in the charter of 
P municipality. A municipality or its agents is authorized to enter upon 
ad, provided no unnecessary damage is done, to make surveys and examina- 
ins relative to any condemnation proceeding. Notwithstanding the provi- 
ns of any other statute or of any applicable municipal charter, the munici- 
lity may take possession of property to be condemned at any time after the 
inmencement of the condemnation proceeding. The municipality shall not 
} precluded from abandonment of the condemnation of property in any case 
iere possession has not taken place. (1983, c. 775, s. 1.) 


131E-11. Federal and State aid. 


lBvery municipality or nonprofit association is authorized to accept and 
burse federal and State moneys, whether made available by grant, loan, 
it or devise, to carry out the purposes of this Part. All federal moneys shall 
i accepted and disbursed upon the terms and conditions prescribed by the 
hited States, if the terms and conditions are consistent with State law. All 
‘ate moneys shall be accepted and disbursed upon the terms and conditions 
escribed by either or both the State and the North Carolina Medical Care 
(mmission. Unless the terms and conditions provide otherwise, the chief 
tancial officer of the municipality shall deposit all moneys received under 
4s section and keep them in separate trust funds. (19838, c. 775, s. 1.) 


i 


poe 


1131E-12. Public purposes. 


The exercise of the powers, privileges, and authorities conferred on munici- 
ilities by this Part are public and government functions, exercised for a 
iblic purpose and matters of public necessity. In the case of a county, the 
fercise of the powers, privileges and authorities conferred by this Part is a 
lanty function and purpose, as well as a public and governmental function. 

the case of any municipality other than a county, the exercise of the 
lwers, privileges, and authorities conferred by this Part is a municipal func- 
m and purpose, as well as a public and governmental function. (1983, c. 775, 


e ® e 

1131E-13. Lease or sale of hospital facilities to for-profit 
| corporations by municipalities and hospital au- 
| thorities. 

(a) A municipality or hospital authority as defined in G.S. 131E-16(14), 
ay lease, sell, or convey any hospital facility, or part, to a corporation, 
eign or domestic, authorized to do business in North Carolina, subject to 


ese conditions, which shall be included in the lease, agreement of sale, or 
treement of conveyance: 


545 


§ 131E-13 1985 CUMULATIVE SUPPLEMENT § 131E-1 


(1) The corporation shall continue to provide the same or similar clinics 
hospital services to its patients in medical-surgery, obstetrics, pedia‘ 
rics, outpatient and emergency treatment, including emergency se 
vices for the indigent, that the hospital facility provided prior to th 
lease, sale, or conveyance. These services may be terminated only a 
prescribed by Certificate of Need Law prescribed in Article 9 of Chay 
ter 131E of the General Statutes, or, if Certificate of Need Law j 
inapplicable, by review procedure designed to guarantee public pai 
ticipation pursuant to rules adopted by the Secretary of the Depari| 
ment of Human Resources. : 

(2) The corporation shall ensure that indigent care is available to th 
population of the municipality or area served by the hospital autho: 
ity at levels related to need, as previously demonstrated and deter’ 
mined mutually by the municipality or hospital authority and th’ 
corporation. J 

(3) The corporation shall not enact financial admission policies that hay’ 
the effect of denying essential medical services or treatment solel' 
because of a patient’s immediate inability to pay for the services o 
treatment. 

(4) The corporation shall ensure that admission to and services of th 
facility are available to beneficiaries of governmental reimbursemen 
programs (Medicaid/Medicare) without discrimination or preferenc 
because they are beneficiaries of those programs. | 

(5) The corporation shall prepare an annual report that shows compli 
ance with the requirements of the lease, sale, or conveyance. | 

The corporation shall further agree that if it fails to substantially compl 
with these conditions, or if it fails to operate the facility as a communit 
general hospital open to the general public and free of discrimination based 01 
race, creed, color, sex, or national origin unless relieved of this responsibilit; 
by operation of law, or if the corporation dissolves without a successor corpora 
tion to carry out the terms and conditions of the lease, agreement of sale, 0 
agreement of conveyance, all ownership or other rights in the hospital facility 
including the building, land and equipment associated with the hospital, shal 
revert to the municipality or Haseial authority or successor entity originall 
conveying the hospital; provided that any building, land, or equipment associ 
ated with the hospital facility that the corporation has constructed or acquire 
since the sale may revert only upon payment to the corporation of a sum equa 
to the cost less depreciation of the building, land, or equipment. 

This section shall not apply to leases, sales, or conveyances of nonmedica 
services or commercial activities, including the gift shop, cafeteria, the flowe 
shop, or to surplus hospital property that is not required in the delivery o 
necessary hospital services at the time of the lease, sale, or conveyance. 

Neither G.S. 153A-176 nor Article 12 of Chapter 160A of the General Stat 
utes shall apply to leases, sales or conveyances under this section. 

(b) In the case of a sale or conveyance, if either general obligation bonds o: 
revenue bonds issued for the benefit of the hospital to be conveyed are out 
standing at the time of sale or conveyance, then the corporation shall agree t 
the following: 

By the effective date of sale or conveyance, the corporation shall place int 
an escrow fund money or direct obligations of, or obligations the principal o 
and interest on which, are unconditionally guaranteed by the United States o 
America (as approved by the Local Government Commission), the principal 0 
and interest on which, when due and payable, will provide sufficient money t 
pay the principal of and the interest and redemption premium, if any, on al 
bonds then outstanding to the maturity date or dates of such bonds or to the 
date or dates specified for the redemption thereof. The corporation shall fur 
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b to the Local Government Commission such evidence as the Commission 
hy require that the securities purchased will satisfy the requirements of this 
(tion. A hospital which has placed funds in escrow to retire outstanding 
heral obligation or revenue bonds, as provided in this section, shall not be 
nsidered a public hospital, and G.S. 159-39(a)(3) shall be inapplicable to 
sh hospitals. 
No bonds, notes or other evidences of indebtedness shall be issued by a 
unicipality or hospital authority to finance equipment for or the acquisition, 
;ension, construction, reconstruction, improvement, enlargement, or better- 
pnt of any hospital facility if the facility has been sold or conveyed to a 
poration, foreign or domestic, authorized to do business in North Carolina. 
c) In the case of a lease, the municipality or hospital authority shall deter- 
yne the length of the lease. No lease executed under this section shall be 
lemed to convey a freehold interest. Any sublease or assignment of the lease 
jall be subject to the conditions prescribed by this section. If the term of the 
ase is more than 10 years, and either general obligation bonds or revenue 
inds issued for the benefit of the hospital to be leased are outstanding at the 
ine of the lease, then the corporation shall agree to the following: 

By the effective date of the lease, the corporation shall place into an escrow 

ad money or direct obligations of, or obligations the principal of and interest 

which, are unconditionally guaranteed by the United States of America (as 
iproved by the Local Government Commission), the principal of and interest 

} which, when due and payable, will provide sufficient money to pay the 

rincipal of and the interest and redemption premium, if any, on all bonds 

en outstanding to the maturity date or dates of such bonds or to the date or 
ptes specified for the redemption thereof. The corporation shall furnish to the 
ical Government Commission such evidence as the Commission may require 
fat the securities purchased will satisfy the requirements of this section. 

No bonds, notes or other evidences of indebtedness shall be issued by a 

lunicipality or hospital authority to finance equipment for or the acquisition, 

itension, construction, reconstruction, improvement, enlargement, or better- 
ent of any hospital facility when the facility is leased to a corporation, 
feign or domestic, authorized to do business in North Carolina. 

(d) The municipality or hospital authority shall comply with the following 

mocores before leasing, selling, or conveying a hospital facility, or part 

ereof: 

' (1) The municipality or hospital authority shall first adopt a resolution 
declaring its intent to sell, lease, or convey the hospital facility at a 
regular meeting on 10 days’ public notice. Notice shall be given by 
publication in one or more papers of general circulation in the 
affected area describing the intent to lease, sell, or convey the hospi- 
tal facility involved, known potential buyers or lessees, a solicitation 
of additional interested buyers or lessees and intent to negotiate the 
terms of the lease or sale. Specific notice, given by certified mail, 
shall be given to the local office of each state-supported program that 
has made a capital expenditure in the hospital facility, to the Depart- 
ment of Human Resources, and to the Office of State Budget and 
Management. eae 

(2) At the meeting to adopt a resolution of intent, the municipality or 
hospital authority shall request proposals for lease or purchase by 
direct solicitation of at least five prospective lessees or buyers. The 
solicitation shall include a copy of G.S. 131E-13. 

(3) The municipality or hospital authority shall conduct a public hearing 
on the resolution of intent not less than 15 days after its adoption. 
Notice of the public hearing shall be given by publication at least 15 
days before the hearing. All interested persons shall be heard at the 


public hearing. 


J 
4 
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(4) Before considering any proposal to lease or purchase, the municipalit 
or hospital authority shall require information on charges, services 
and indigent care at similar facilities owned or operated by the prc 
posed lessee or buyer. | 

(5) Not less than 45 days after adopting a resolution of intent and not les! 
than 30 days after conducting a public hearing on the resolution ¢ 
intent, the municipality or hospital authority shall conduct a publi 
hearing on proposals for lease or purchase that have been made 
Notice of the public hearings shall be given by publication at least 1) 
days before the hearing. The notice shall state that copies of prc 
posals for lease or purchase are available to the public. 

(6) The municipality or hospital authority shall make copies of the pro 
posals to lease or purchase available to the public at least 10 day 
before the public hearing on the proposals. 

(7) Not less than 60 days after adopting a resolution of intent, the munic 
ipality or hospital authority at a regular meeting shall approve am 
lease, sale, or conveyance by a resolution. The municipality or hospi 
tal authority shall adopt this resolution only upon a finding that th 
lease, sale, or conveyance is in the public interest after considerin; 
whether the proposed lease, sale, or conveyance will meet the health 
related needs of medically underserved groups, such as low incom 
persons, racial and ethnic minorities, and handicapped persons. No 
tice of the regular meeting shall be given at least 10 days before th 
meeting and shall state that copies of the lease, sale, or conveyanei 
proposed for approval are available. 

(8) At least 10 days before the regular meeting at which any lease, sale 
or conveyance is approved, the municipality or hospital authorit 
shall make copies of the proposed contract available to the public 
(1983 (Reg. Sess., 1984), c. 1066, s. 1.) 


Editor’s Note. — Session Laws 1983 (Reg. _ leases, sales, or conveyances made on or afte 
Sess., 1984), c. 1066, s. 3, makes this section that date. 
effective July 1, 1984, and only applicable to 


§ 131E-14. Lease or sale of hospital facilities to certair 
nonprofit corporations. 


If a municipality or hospital authority leases, sells, or conveys a hospita 
facility, or part, to a nonprofit corporation of which a majority of voting mem 
bers of its governing body is not appointed or controlled by the municipality o: 
hospital authority, the procedural requirements set forth in G.S. 131E-13(d 
shall apply. (1983 (Reg. Sess., 1984), c. 1066, s. 2.) 


Editor’s Note. — Session Laws 1983 (Reg. leases, sales, or conveyances made on or afte’ 
Sess., 1984), c. 1066, s. 3, makes this section that date. 
effective July 1, 1984, and only applicable to 


§ 131E-14.1. Branch facilities. 


Notwithstanding anything in this Article, any county owning and operating 
a hospital organized under the provisions of this Article may erect, remodel 
enlarge, purchase, finance, and operate branches and related facilities withir 
this State but outside the boundaries of the county subject to the following 
limitations: 
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(1) No moneys derived from the exercise by the owning county of its 
power of taxation shall be expended on facilities located outside its 
boundaries; 

(2) No moneys derived from the issuance by the owning county of its 
bonds or notes shall be expended on facilities located outside its 
boundaries; 

(3) The owning county shail not possess the power of eminent domain or 
have the right of condemnation with respect to hospital facilities 
located outside its boundaries. 

(4) The power conferred on counties by G.S. 153A-169 and G.S. 153A-170 
to adopt ordinances regulating the use of county-owned property and 
parking on county-owned property shall not extend to hospital facili- 
ties located outside its boundaries unless the board of commissioners 
of the county in which the facility is located shall by resolution per- 
mit any such ordinance to be applicable within its jurisdiction; 

(5) The owning county shall not be deemed liable, by virtue of operating 
hospital facilities outside its boundaries, for the cost of medical care 
of paupers who are legal residents of some other county; and 

(6) The authority granted by this section may not be exercised in any 
county that has within its borders four or more incorporated munici- 
Ee eee iiae qualify to receive funds under G.S. 136-41.2. (1983, c. 

iseil* 


- Editor’s Note. — Session Laws 1983, c. 578, 
. 2, makes this section effective upon ratifica- 
ion. The act was ratified June 22, 1983. 


This section was enacted by Session Laws 
1983, c. 578, s. 1, as § 131-28.22A. Pursuant to 
Session Laws 1983, c. 775, s. 6, this section has 


been redesignated as § 131E-14.1. 
Part B. Hospital Authority. 


131E-15. Title and purpose. 


(a) This Part shall be known as the “Hospital Authorities Act.” 

(b) The General Assembly finds and declares that in order to protect the 
public health, safety, and welfare, including that of low income persons, it is 
iecessary that counties and cities be authorized to provide adequate hospital, 
nedical, and health care and that the provision of such care is a public pur- 
s0se. Therefore, the purpose of this Part is to provide an alternate method for 
rounties and cities to provide hospital, medical, and health care. (1943, c. 780, 


38. 1, 2; 1971, c. 799; 1983, c. 775, s. 1.) 


| Editor’s Note. — Session Laws 1983, c. 775, 
;. 7, makes this Chapter effective January 1, 
1984, except that this Part is made effective 
3pon ratification. The act was ratified July 15, 
‘1983. 

Session Laws 1983, c. 775, s. 3, provides: 
“Sec. 3. Notwithstanding the foregoing, any 
anit of government, or units of government 
acting jointly, that as of December 31, 1983, is 
dperating a hospital or hospitals pursuant to 
Articles 2 or 2A of Chapter 131 of the General 
4 


Statutes may continue to operate pursuant to 
the provisions of those Articles as they existed 
on December 31, 1983, to the extent that those 
Articles are inconsistent with this Chapter. 
However, a unit of government that has been 
operating a hospital pursuant to those Articles 
may choose to continue operations under the 
provisions of one of the Parts of Article 2 of this 
Chapter by adopting an appropriate resolution 
and by satisfying all other requirements of the 
relevant Part of Article 2 of this Chapter.” 
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CASE NOTES 


Hospital Granting Exclusive Privilege to 
Use Equipment Held Not Immune under 
State Action Exemption. — In an antitrust 
action brought under §§ 1 and 2 of the Sher- 
man Act (15 U.S.C. §§ 1 and 2) brought by 
plaintiff physicians asserting that defendant 
hospital had improperly restricted use of its 
CAT Scan, defendant was held to have failed to 
show, in support of its motion to dismiss, that 


§ 131E-16. Definitions. 


the General Assembly had authorized defen- 
dant to grant exclusive privileges to certain | 
physicians to use its facilities with the intent 
to restrict competition, so as to render defen- | 
dant immune from antitrust liability under the | 
state action exemption. Coastal Neuro-Psychi- | 
atric Assocs. v. Onslow County Hosp. Auth., | 
607 F. Supp. 49 (E.D.N.C. 1985). 


| 
| 


As used in this Part, unless otherwise specified: 
(1) “Board of county commissioners” means the legislative body charged — 


with governing the county. 


(2) “Bonds” means any bonds or notes issued by the hospital authority 
pursuant to this Part and the Local Government Finance Act, Chap- 


ter 159 of the General Statutes. 


(3) “City” means any city or town which is, or is about to be, included in > 
the territorial boundaries of a hospital authority when created 


hereunder. 


(4) “City clerk” and “mayor” means the clerk and mayor, respectively, of 
the city, or the officers thereof charged with the duties customarily 
imposed on the clerk and mayor, respectively. 

(5) “City council” means the legislative body, council, board of commis- 
sioners, board of trustees, or other body charged with governing the 


city or town. 


(6) “Commissioner” means one of the members of a hospital authority 
appointed in accordance with the provisions of this Part. 

(7) “Community general hospital” means a short-term nonfederal hospi- 
tal that provides diagnostic and therapeutic services to patients for a | 
variety of medical conditions, both surgical and nonsurgical, such 
services being available for use primarily by residents of the commu- 


nity in which it is located. 


(8) “Contract” means any agreement of a hospital authority with or for 
the benefit of an obligee whether contained in a resolution, trust 
indenture, mortgage, lease, bond or other instrument. 

(9) “Corporation, foreign or domestic, authorized to do business in North 
Carolina” means a corporation for profit or having a capital stock 
which is created and organized under Chapter 55 of the General 
Statutes or any other general or special act of this State, or a foreign — 
corporation which has procured a certificate of authority to transact 
business in this State pursuant to Article 10 of Chapter 55 of the 


General Statutes. 


(10) “County” means the county which is, or is about to be, included in 
the territorial boundaries of a hospital authority when created 


hereunder. 


(11) “County clerk” and “chairman of the board of county commissioners” 
means the clerk and chairman, respectively, of the county or the 
officers thereof charged with the duties customarily imposed on the 
clerk and chairman, respectively. } 

(12) “Federal government” means the United States of America, or any 
agency, instrumentality, corporate or otherwise, of the United States 


of America. 
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(13) “Government” means the State and federal governments and any 
subdivision, agency or instrumentality, corporate or otherwise, of 
either of them. 

(14) “Hospital authority” means a public body and a body corporate and 

| politic organized under the provisions of this Part. 

_ (15) “Hospital facilities” means any one or more buildings, structures, 

| additions, extensions, improvements or other facilities, whether or 
not located on the same site or sites, machinery, equipment, furnish- 
ings or other real or personal property suitable for health care or 
medical care; and includes, without limitation, general hospitals; 
chronic disease, maternity, mental, tuberculosis and other special- 
ized hospitals; nursing homes, including skilled nursing facilities and 
intermediate care facilities; domiciliary homes for the aged and dis- 
abled; public health center facilities; housing or quarters for local 
public health departments; facilities for intensive care and self-care; 
clinics and outpatient facilities; clinical, pathological and other labo- 
ratories; health care research facilities; laundries; residences and 
training facilities for nurses, interns, physicians and other staff 
members; food preparation and food service facilities; administrative 
buildings, central service and other administrative facilities; commu- 
nication, computer and other electronic facilities; fire-fighting facili- 
ties; pharmaceutical and recreational facilities; storage space; X ray, 
laser, radiotherapy and other apparatus and equipment; dispensa- 
ries; utilities; vehicular parking lots and garages; office facilities for 
hospital staff members and physicians; and such other health and 
hospital facilities customarily under the jurisdiction of or provided by 
hospitals, or any combination of the foregoing, with all necessary, 
convenient or related interests in land, machinery, apparatus, appli- 
ances, equipment, furnishings, appurtenances, site preparation, land- 
scaping and physical amenities. 

(16) “Municipality” means any county, city, town or incorporated village, 
other than a city as defined above, which is located within or par- 
tially within the territorial boundaries of an authority. 

(17) “Real property” means lands, lands under water, structures, and any 
and all easements, franchises and incorporeal hereditaments and 
every estate and right therein, legal and equitable, including terms 
for years and liens by way of judgment, mortgage or otherwise. | 

(18) “State” means the State of North Carolina. (1943, c. 780, s. 3; 1971, 
c. 780, s. 22; c. 799; 1983, c. 775, s. 1.) 


-131E-17. Creation of a hospital authority. 


(a) A hospital authority may be created whenever a city council or a county 
yard of commissioners finds and adopts a resolution finding that it is in the 
iterest of the public health and welfare to create a hospital authority. 

(b) After the adoption of a resolution creating a hospital authority, the 
tayor or the chairman of the county board of commissioners shall appoint 
»ymmissioners in accordance with G.S. 131E-18. 

‘(c) The commissioners shall be a public body and a body corporate and 
olitic upon the completion of the procedures described in G.S. 131E-19. (1948, 
780, s. 4; 1971, c. 799; 1983, c. 775, s. 1.) 
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§ 131E-18. Commissioners. 


(a) The mayor or the chairman of the county board shall appoint the com. 
missioners of the authority. There shall be not less than six and not more thar 
30 commissioners. Upon a finding that it is in the public interest, the commis. 
sioners may adopt a resolution increasing or decreasing the number of com: 
missioners by a fixed number; Provided that no decrease in the number o; 
commissioners shall shorten a commissioner’s term. A certified copy of the 
resolution and a list of nominees shall be submitted to the mayor or the 
chairman of the county board of commissioners for appointments in accor. 
dance with the procedures set forth in subsection (d) of this section. 

(b) For the initial appointments of commissioners, one-third of the commis. 
sioners shall be appointed for a term of one year, one-third for a term of twc 
years, and one-third for a term of three years to achieve staggered terms. Al) 
subsequent appointments shall be for three-year terms. A commissioner shal] 
hold office until a successor has been appointed and qualified. Vacancies from 
resignation or removal from office shall be filled for the unexpired portion ot 
the term. 

(c) The mayor or the chairman of the county board of commissioners shall 
name the first chair of the authority. Thereafter, the commissioners shall] 
elect each subsequent chair from their members. The commissioners shall 
elect from their members the first vice-chair and all subsequent vice-chairs. 

(d) When a commissioner resigns, is removed from office, completes a term 
of office, or when there is an increase in the number of commissioners, the 
remaining commissioners shall submit to the mayor or the chairman of the 
county board of commissioners a list of nominees for appointment to the com- 
mission. The mayor or the chairman of the county board of commissioners 
shall appoint, only from the nominees, the number of commissioners neces- 
sary to fill all vacancies. However, the mayor or the chairman of the county 
board of commissioners may require the commissioners to submit as many 
additional lists of nominees as he or she may desire. 

(e) The mayor shall file with the city clerk, or the chairman of the county 
board of commissioners shall file with the county clerk, a certificate of ap- 
pointment or reappointment of a commissioner. The certificate shall be con- 
clusive evidence of the due and proper appointment of the commissioner. 

(f) Commissioners shall receive no compensation for their services, but they 
shall be entitled to reimbursement for necessary expenses, including travel 
expenses, incurred in the discharge of their duties. 

(g) For a county with a population of less than 75,000, according to the most 
recent decennial federal census, the following exceptions to the provisions of 
this section shall apply: 

(1) The commissioners shall be appointed by the county board of commis- 
sioners rather than the chairman of the county board of commis- 
sioners; 

(2) In making appointments under subsection (d) of this section, the 
county board of commissioners shall consider the nominations of the 
commissioners of the authority, but the county board of the commis- 
sioners is not bound by the nominations and may choose any 
qualified person. 

The foregoing exceptions shall not apply when a county with a population of 
less than 75,000 jointly establishes a hospital authority with a city. 

(h) A majority of the commissioners shall constitute a quorum. (1943, c. 
780, 8. 5;:1971, c. 799; 1973, c. 792; 1981, c. 525; s. 1;°1983)) cl77 beta 
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| 181E-19. Incorporation of a hospital authority. 


(a) After the commissioners are appinted, they shall present to the Secre- 

ary of State an application for incorporation as a hospital authority. The 

pplication shall be signed by each of the commissioners and shall set forth: 

(1) That the city council or the county board of commissioners has found 
that it is in the interest of the public health and welfare to create a 
hospital authority; 

(2) That the mayor or the chairman of the county board of commissioners 
has appointed them as commissioners; 

(3) The name and official residence of each of the commissioners; 

(4) A certified copy of the appointment evidencing the commissioners’ 
pat to office, and the date and place of induction into and taking of 
office; 

(5) That they desire the hospital authority to become a public body and a 
body corporate and politic under this Part; 

(6) The term of office of each of the commissioners; 
| (7) The name which is proposed for the corporation; and 
(8) The location and principal office of the corporation. 
The application shall be subscribed and sworn to by each of the commissioners 
yefore an officer authorized by the laws of this State to take and certify oaths. 
This officer shall certify upon the application that he or she personally knows 
the commissioners and knows them to be the officers as asserted in the appli- | 
cation, and that each subscribed to the application and took the oath in the 
officer’s presence. 
' (b) The Secretary of State shall examine the application. If he or she finds 
that the name proposed for the corporation is not identical with that of a 
person or of any other corporation in this State or so nearly similar so as to 
lead to confusion and uncertainty, the application shall be filed and recorded 
in the appropriate book of record in the Secretary of State’s office. The Secre- 
tary of State shall then make and issue to the commissioners a certificate of 
incorporation pursuant to this Part, under the Seal of the State, and shall 
record the certificate with the application. 

_ (c) A hospital authority’s name or the location or principal office of the 

corporation may be changed by the adoption of a resolution by the majority of 

the authority’s commissioners. A copy of the resolution, duly verified by the 

‘chair and secretary of the commission before an officer authorized by the laws 

of this State to take and certify oaths, shall be delivered to the Secretary of 

State, along with a conformed copy. If the Secretary of State finds that the 

proposed name is not identical with that of a person or any corporation of this 

State, or so nearly similar as to lead to confusion and uncertainty, the resolu- 

‘tion shall be filed and recorded in the appropriate book of record in the Secre- 

‘tary of State’s office. A resolution changing the location or principal office of 

the hospital authority shall be filed and recorded in the appropriate book of 

record in the Secretary of State’s office. The Secretary of State shall then 
return to the authority the conformed copy, together with a certificate stating 
that the attached copy is a true copy of the document in the Secretary of 

‘State’s office, that shows the date of filing. . 

_ (d) In any legal proceeding, a copy of the certificate of incorporation, certi- 

‘fied by the Secretary of State, shall be admissible in evidence and shall be 

conclusive proof of its filing and contents and the incorporation of the hospital 

authority in accordance with this Part. (1943, c. 780, s. 4; 1966, c. 988, s. 1; 


1971, c. 799; 1983, c. 775, s. 1.) 


Se 
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§ 131E-20. Boundaries of the authority. 


(a) The territorial boundaries of a hospital authority shall include the ci 
or county creating the authority and the area within 10 miles from the territ 
rial boundaries of that city or county. In no event shall the territorial boun 
aries of a hospital authority include, in whole or in part, the area of ai 
previously existing hospital authority. All priorities shall be determined 
the basis of the time of issuance of the certificates of incorporation by tl 
Secretary of State. 

(b) After the creation of an authority, the subsequent existence within i 
territorial boundaries of more than one city or county shall in no way affe 
the territorial boundaries of the authority. (1943, c. 780, s. 4; 1971,\c) 72 
1983, 0.775 es0)) 
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CASE NOTES 


Cited in Coastal Neuro-Psychiatric Assocs. 
v. Onslow County Hosp. Auth., 607 F. Supp. 49 
(E.D.N.C. 1985). 


§ 131E-21. Conflict of interest. 


No commissioner or employee of the hospital authority shall: 

(1) Acquire any interest, direct or indirect, in any hospital facility or i 
any property included or planned to be included in a hospital facilit 
or 

(2) Have any interest, direct or indirect, in any contract or proposed cor 
tract for materials or services to be furnished or used in connectio 
with any hospital facility, except an employment contract for an er 
ployee. The foregoing restriction shall not apply to any contract, ur 
dertaking, or other transaction with a bank or banking institutior 
savings and loan association or public utility in the regular course c 
its business; Provided that any such contract, undertaking, or othe 
transaction shall be authorized by the commissioners by specific resc 
lution on which no commissioner having an interest, direct o 
indirect, shall vote. 

The fact that a person owns ten percent (10%) or less stock of a corporatiol 
or has a ten percent (10%) or less ownership in any other business entity or i 
an employee of that corporation or other business entity does not make th 
person have an “interest, direct or indirect” as this phrase is used in subsec 
tions (1) and (2) of the section; provided that, in order for the exception t 
apply, the contract, undertaking or other transaction shall be authorized br 
the commissioners by specific resolution on which no commissioner or em 
ployee having an interest, direct or indirect, shall vote. 

If a commissioner or employee of an authority owns or controls an interest 
direct or indirect, in any property included or planned to be included in an} 
hospital facility, the commissioner or employee shall immediately disclose the 
Same in writing to the authority and the disclosure shall be entered upon the 
minutes of the authority. Failure to disclose shall constitute misconduct it 
office and shall be grounds for a commissioner’s removal from office unde: 
G.S. 131E-22. (1943, c. 780, s. 7; 1971, c. 749; 1983, c. 775, s. 1; 1983 (Reg 
Sess., 1984), c. 1058, s. 1.) 
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/ 


Effect of Amendments. — The 1983 (Reg. 
Sess., 1984) amendment, effective July 2, 1984, 
| inserted the present second paragraph. 


i 
8 131E-22. Removal of commissioners. 


(a) The appointing authority, as stated in G.S. 131E-18, may remove a 
commissioner for inefficiency, neglect of duty, or misconduct in office. A com- 
‘missioner may be removed only after he or she has been given a copy of the 
' } charges and provided the opportunity to be heard in person or by counsel. A 
, commissioner 1s entitled to at least 10 days after receipt of the notice to 
| prepare for a hearing before the mayor or the chairman of the county. 

' (b) An obligee of the authority may file with the mayor or the chairman of 
the county board of commissioners written charges that the authority is will- 
fully violating the laws of the State or a term, provision, or covenant to any 
contract to which the authority is a party. The mayor or the chairman of the 
county board of commissioners shall give each of the commissioners a copy of 
the charges at least 10 days prior to the hearing on the charges. The commis- 
-sioners shall be provided an opportunity to be heard in person or by counsel. 
The mayor or the chairman of the county board of commissioners shall, within 
15 days after receipt of the charges, remove any commissioners of the author- 
ity who are found to have acquiesced in any willful violation. If a commis- 
- sioner has not filed a written statement before the hearing with the authority 
| stating his or her objections to or lack of participation in the violation, the 
‘) commissioner shall be deemed to have acquiesced in a willful violation. 

'! (ec) If, after due and diligent search, a commissioner to whom charges are 
_ required to be delivered cannot be found within the county where the author- 
| ity is located, the charges shall be deemed to be served upon the commissioner 
when it is mailed to the commissioner at the commissioner’s last known ad- 
’ dress as the same appears on the records of the authority. 

 (d) In the event of the removal of any commissioner, the mayor shall file in 
‘the office of the city clerk, or the chairman of the county board of commis- 
sioners shall file with the county clerk, a record of the proceedings together 
' with the charges against the commissioner and the findings. (1943, c. 780, s. 
1) 8; 1971, c. 799; 1983, c. 775, s. 1.) 


 § 131-23. Powers of the authority. 


' (a) An authority shall have all powers necessary or convenient to carry out 
' the purposes of this Part, including the following powers, which are in addi- 
- tion to those powers granted elsewhere in this Part: 

I; (1) To investigate hospital, medical, and health conditions and the means 
tr of improving those conditions; 

| | (2) To determine where inadequate hospital and medical facilities exist; 


(3) To accept donations or money, personal property, or real estate for the 
iF benefit of the authority and to take title to the same from any person, 
| firm, corporation or society; 

| (4) To acquire by purchase, gift, devise, lease, condemnation, or other- 
' wise any existing hospital facilities; 

F: (5) To purchase, lease, obtain options upon, or otherwise acquire any real 
\ or personal property or any interest therein from any person, firm, 
| . corporation, city, county, or government; 

. (6) To sell, exchange, transfer, assign, or pledge any real or personal 
) property or any interest therein to any person, firm, corporation, city, 
| 


county or government; 


559 


§ 1381E-23 1985 CUMULATIVE SUPPLEMENT § 131E-2¢ 


(7) To own, hold, clear and improve property; | 
(8) To borrow money upon its bonds, notes, debentures, or evidences oj 
indebtedness, as provided for in G.S. 131E-26 and G.S. 131E-27; 
(9) To purchase real or personal property pursuant to G.S. 131E-32; | 
(10) To appoint an administrator of a hospital facility and necessary as- 
sistants, and any and all other employees necessary or advisable, to 
fix their compensation, to adopt necessary rules governing their em.’ 
ployment, and to remove employees; 
(11) To delegate to its agents or employees any powers or duties as it may 
deem appropriate; | 
(12) To employ its own counsel and legal staff; 
(13) To adopt, amend and repeal bylaws for the conduct of its business; 
(14) To enter into contracts for necessary supplies, equipment, or services 
for the operation of its business; 
(15) To appoint committees or subcommittees as it shall deem advisable, 
to fix their duties and responsibilities, and to do all things necessary 
in connection with the construction, repair, reconstruction, manage- 
ment, supervision, control and operation of the authority’s business; 
(16) To establish procedures for health care providers to secure the privi-. 
lege of practicing within any hospital operated by the authority pur- 
suant to Part B of Article 5 of this Chapter; 
(17) To establish reasonable rules governing the conduct of health care. 
providers while on duty in any hospital operated by the facility pur- 
suant to Part B of Article 5 of this Chapter; 
(18) To provide for the construction, reconstruction, improvement, alter- | 
ation or repair of any hospital facility, or any part of a facility; | 
(19) To enter into any contracts or other arrangements with any munici- 
pality, other public agency of this or any other State or of the United 
States, or with any individual, private organization, or nonprofit as- 
sociation for the provision of hospital, clinical, or similar Services; 
(20) Subject to subsection (c), to lease any hospital facilities to or from, 
any municipality, other public agency of this or any other state or of 
the United States, or to any individual, corporation, or association | 
upon any terms and subject to any conditions as may carry out the 
purposes of this Part. Subject to subsection (c), the authority may 
provide for the lessee to use, operate, manage and control the hospital 
facilities, and to exercise designated powers, in the same manner as _ 
the authority itself might do; 
(21) To act as an agent for the federal, State or local government in 
connection with the acquisition, construction, operation or manage- - 
ment of a hospital facility, or any part thereof: | 
(22) To arrange with the State, its subdivisions and agencies, and any 
county or city, to the extent it is within the scope of their respective 
functions, 
(a) To cause the services customarily provided by each to be rendered © 
for the benefit of the hospital authority, | 

(b) To furnish, plan, replan, install, open or close streets, roads, | 
alleys, sidewalks or similar facilities and to acquire property, 
options or property rights for the furnishing of property or ser- 
vices for a hospital facility, and 

(c) To provide and maintain parks and sewage, water and other facil- 
ities for hospital facilities and to lease and rent any of the dwell- 
ings or other accommodations or any of the lands, buildings, 
structures or facilities embraced in any hospital facility and to 
establish and revise the rents and charges; 
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(23) To insure the property or the operations of the authority against 
risks as the authority may deem advisable; 

(24) To invest any funds held in reserves or sinking funds, or any funds 
not required for immediate disbursement, in property or securities in 
which trustees, guardians, executors, administrators, and others act- 
ee in a fiduciary capacity may legally invest funds under their con- 

rol; 

(25) To sue and be sued; 

(26) To have a seal and to alter it at pleasure; 

(27) To have perpetual succession; 

(28) To make and execute contracts and other instruments necessary or 
convenient to the exercise of the powers of the authority; 

(29) To remove vehicles parked on land owned or leased by the hospital 
authority in areas clearly designated as no parking or restricted 
parking zones. An owner of a removed vehicle as a condition of re- 
gaining possession of the vehicle, shall reimburse the hospital au- 
thority for all reasonable costs, not to exceed fifty dollars ($50.00), 
incidental to the removal and storage of the vehicle provided that the 
designation of the area as a no parking or restricted parking zone 
clearly indicates that the owner may be subject to these costs; 

(30) To plan and operate hospital facilities; 

(31) To provide teaching and instruction programs and schools for medi- 
cal students, interns, physicians, nurses, technicians and other 
health care professionals; 

(32) To provide and maintain continuous resident physician and intern 
medical services; 

(33) To adopt, amend and repeal rules and regulations governing the 
admission of patients and the care, conduct, and treatment of pa- 
tients; 

(34) To establish a fee schedule for services received from hospital facili- 
ties and make the services available regardless of ability to pay; 

(35) To maintain and operate isolation wards for the care and treatment 
of mental, contagious, or other similar diseases, 

(36) To sell a hospital facility pursuant to G.S. 131E-8; and 

(37) To agree to limitations upon the exercise of any powers conferred 
upon the hospital authority by this Part in connection with any loan 
by a government. 

(b) A hospital authority may exercise any or all of the powers conferred 
upon it by this Part, either generally or with respect to any specific hospital 
' facility or facilities, through or by designated agents, including any corpora- 
’ tion or corporations which are or shall be formed under the laws of this State. 
(©) A hospital authority shall not sell nor convey any rights of ownership 
the authority has in any hospital facility as defined in G.S. 131E-6(4), includ- 
ing the buildings, land and equipment associated with the hospital, to any 
corporation or other business entity operated for profit, except that nothing 
herein shall prohibit the sale of surplus buildings, land or equipment by a 
hospital authority to any corporation or other business entity operated for 
| profit. 

‘i A hospital authority may lease any hospital facility or part to any corpora- 
| tion, foreign or domestic, authorized to do business in North Carolina, on 
‘terms and conditions consistent with the purposes of this Park. The hospital 
| authority shall determine the length of the lease; however, no lease under this 
| subsection shall be longer than 10 years, including options to renew or extend 
| the original term of the lease, except that leases of surplus buildings, land or 
| equipment may be for any length of time determined by the hospital author- 
ity. The lease shall provide that the hospital facility will be operated as a 
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| 
community general hospital open to the general public and that the lessee w 
accept Medicare and Medicaid patients. No lease executed under this subse 
tion shall be deemed to convey a freehold interest. No bonds, notes nor oth 
evidences of indebtedness shall be issued by a hospital authority to finan| 
equipment for or the acquisition, extension, construction, reconstruction, iz 
provement, enlargement, or betterment of any hospital facility when the fac, 
ity is leased to a corporation, foreign or domestic, authorized to do business 4 
North Carolina. i 
For purposes of this subsection, “surplus” means any building, land | 
equipment which is not required for use in the delivery of necessary heal 
care services by a hospital facility at the time of the sale, conveyance 
ownership rights, or lease. 
This subsection shall not be construed to affect any pending litigation nor: 
reflect any legislative intent as to any prior authorized or executed agre. 
ments. This subsection shall be effective from July 15, 1983 until June 3) 
1984. 4 
(d) No provisions with respect to the acquisition, operation or disposition | 
property by other public bodies shall be applicable to a hospital authorit 
unless otherwise specified by the General Assembly. (1913, c. 42, s. 15; 191' 
c. 268; C.S., s. 7273; 1983, c. 775, s.-1.) 


a 


CASE NOTES 


Hospital Granting Exclusive Privilege to the General Assembly had authorized defer 
Use Equipment Held Not Immune under dant to grant exclusive privileges to certai’ 
State Action Exemption. — In an antitrust physicians to use its facilities with the inter 
action brought under §§ 1 and 2 of the Sher- to restrict competition, so as to render defer 


man Act (15 US.C. §§ 1 and 2) brought by gant immune from antitrust liability under th 
plaintiff physicians asserting that defendant state action exemption. Coastal Neuro-Psych’ 
hospital had improperly restricted use of ICSI: ATCO Guneee ar Onslow County Hosp. Auth 
CAT Scan, defendant was held to have failed to 607 F. Supp. 49 (E.D.N.C. 1985 | 

! , we de . supp. 49 (E.D.N.C. bi | 
show, in support of its motion to dismiss, that 


§ 131E-24. Eminent domain. 


(a) A hospital authority may acquire by eminent domain any real property 
including fixtures and improvements, which it deems necessary to carry ou 
the purposes of this Part. The hospital authority may exercise the power 0 
eminent domain under the provisions of Chapter 40A of the General Statute 
or any other statute now in force or subsequently enacted for the exercise 0 
the power of eminent domain. | 

(b) No property belonging to any city, town, or county, any government 
religious or charitable organization, or to any existing hospital or clinic may 
be acquired without its consent. No property belonging to a public utility 
corporation may be acquired without the approval of the commission or othe: 
officer or agency, if any, having regulatory power over the corporation. 

(c) The right of eminent domain shall not be exercised unless and until < 
certificate of public convenience and necessity for the facility has been issuec 
by the North Carolina Utilities Commission. The proceedings leading up tc 
issuing of the certificate of public convenience and necessity, and the right 0: 
appeal from the proceedings shall be governed by the Public Utilities Act. 
Chapter 62 of the General Statutes, and the rights under that act are hereby 
expressly reserved to all interested parties in the proceedings. In addition tc 
the powers now granted by law to the North Carolina Utilities Commission, 
the Utilities Commission is authorized to investigate and examine all facili- 
ties set up or attempted to be set up under this Part and to determine the 
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estion of public convenience and necessity for the facili 
*1971, c. 799; 1981, c. 919, s. 18; 1983, c. 775, “f “pe acility. (1943, s. 780, s. 


131E-25. Zoning and building laws. 


) All hospital facilities of the authority shall be subject to the planning, 
ane eee Bere et ordinances and regulations applicable to 
‘he locality in which the hospital facility is situated. (1943, c. Bk: 

799; 1983, c. 775, s. 1.) 4 Tae koe oe ETD. 


| 131E-26. Revenue bonds and notes. 
(a) A hospital authority shall have the power to issue revenue bonds under 
he Local Government Revenue Bond Act, Chapter 159 of the General Stat- 
ites, Article 5, or the bond and revenue anticipation provisions of Chapter 159 
Mi the General Statutes, Article 9, for the purpose of acquiring, constructing, 
‘econstructing, improving, enlarging, bettering, equipping, extending or oper- 
ating hospital facilities. | 

+! (b) A hospital authority shall have the power to borrow for the purposes 
above enumerated upon its notes or other evidences of indebtedness, subject to 
‘he approval of the Local Government Commission as provided in GS. 
131E-32(c). Such approval shall be required regardless of the amount of any 
'such borrowing. Any borrowing by a hospital authority before the date of 
‘ratification of Part B of Article 2 of this Chapter, whether or not approved by 
the Local Government Commission, is valid, ratified and confirmed. (1983, c. 


175, s. 1.) 


a 


! 


§ 131E-27. Contracts with federal government. 


A hospital authority is authorized: 
(1) To borrow money and accept grants from the federal government for 
or to aid in the construction of a hospital facility; 
(2) To acquire any land acquired by the federal government for the con- 
struction of a hospital facility; and 
| (3) To acquire, lease or manage any hospital facility constructed or owned 
by the federal government. 
. To these ends, a hospital authority is authorized to enter into contracts, 
mortgages, trust indentures, leases or other agreements giving the federal 
‘government the right to supervise and approve the construction, maintenance 
and operation of the hospital facility. It is the purpose and intent of this Part 
‘to authorize every hospital authority to do any and all things necessary to 
‘secure the financial aid and cooperation of the federal government in the 
‘construction, maintenance, and operation of hospital facilities. (1948, c. 780, s. 


19; 1971, c. 799; 1983, c. 775, s. 1.) 


§ 131E-28. Tax exemptions. 
~~ (a) Hospital authorities shall be exempt from the payment of taxes or fees 
to the State or any of its subdivisions, or to any officer or employee of the State 


or any of its subdivisions. 
* (b) Hospital authority property used for public purposes shall be exempt 
from all local and municipal taxes and for the purposes of this tax exemption, 


an authority shall be deemed to be a municipal corporation. 
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(c) Bonds, notes, debentures, or other evidences of indebtedness of a hosp 
tal authority issued under the Local Government Revenue Bond Act, Chapt, 
159 of the General Statutes, Article 5, or issued pursuant to the bond i 
revenue anticipation provisions of Chapter 159 of the General Statutes, Art 
cle 9, or issued pursuant to G.S. 131E-26(b) or contracted pursuant to G/ 
131E-32 and the transfer of and income from such instruments, includin 
profits on sales, shall at all times be free from taxation by the State or any, 
its subdivisions, except for inheritance or gift taxes. (1943, c. 780, s. 21; 197° 
c. 799; 1973, c. 695, s. 6; 1977, c. 268; 1983, c. 775, s. 1.) 1 


; 
| 


§ 131E-29. Audits and recommendations. 


Each hospital authority shall file with the mayor of the city or the chairma 
of the county board of commissioners at least annually an audit report by 
certified public accountant of its activities for the preceding year, and sha. 
make any recommendations necessary to carry out the purposes of this Par: 
(1943, c. 780, s. 22; 1971, c. 799; 1983, c. 775, s. 1.) | 


§ 131E-30. Appropriations. 


Each year the governing body of a city or county in which the hospite 
authority is located may appropriate and transfer funds to the authority. Th 
appropriations shall be from the General Fund and may not exceed five per 
cent (5%) of the General Fund. Money appropriated and paid to the hospite 
authority by a city or county shall be deemed a necessary expense of the cit 
or county. However, the appropriations shall not be deemed to be a revenue 
the authority for the purpose of bonds of the hospital authority issued unde 
the Local Government Revenue Bond Act, Chapter 159 of the General Stat 
utes, Article 5. (1943, c. 780, s. 25; 1971, c. 780, s. 23; c. 799; 1983, c. 775, s. 1. 


§ 131E-31. Transfers of property by a city or county to : 
hospital authority. 


(a) A city or county may lease, sell, convey, or otherwise transfer, with o 
without consideration or with nominal consideration, any property, whethe 
real or personal or mixed, to a hospital authority whose territorial boundarie 
include at least part of the city or county. A hospital authority is authorized ti 
accept such lease, transfer, assignment or conveyance and to bind itself to th 
performance and observation of any agreements and conditions required by 
the city or county. 

(b) If a city or county sells, conveys, or otherwise irrevocably transfers to : 
hospital authority property with a market value in excess of two hundred fifty 
thousand dollars ($250,000), and if the hospital authority accepts this prop 
erty, the mayor of the city or the chairman of the county board of commis 
sioners shall have the right to name additional commissioners to serve on thi 
authority. The number of additional commissioners shall be such that the 
proportion of additional commissioners to existing commissioners is approxi 
mately equal to the proportion of the total value being transferred to the 
hospital authority to the total value of property already held by the authority 
The determination of the ratios will be made solely by the governing body o 
the city or county transferring the property to the hospital authority; how 
ever, in no event shall fewer than two nor more than nine commissioners be 
added to the hospital authority. The total number of commissioners shall be 
increased by the number of commissioners added under this subsection. The 
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mes of commencement and expiration of the initial term is- 
oners being added shall be determined by agreement share the hifenital 
thority and the governing body of the city or county. After the expiration of 
1e initial terms, subsequent terms will be three years. Copies of the agree- 
ent setting out the number of persons being added and the terms of each 
aall be filed with the clerk of the city or the clerk of the county board of 
ymmissioners making the transfer and, thereafter, copies of the reports re- 
orred anepeaae en shall be re with the clerk of the city or the clerk of 
ae county board of commissioners. (1943, c. 780, s. 26; 2: 
*799: 1983, c. 775, s. 1) s. 26; 1961, c. 988, s. 2; 1971, 


| 131E-32. Purchase money security interests. 


(a) An authority shall have the power and authority to purchase real or 


ersonal property under installment contracts, purchase money mortgages or 
ieeds of trust, or other instruments, which create in the property purchased a 
_ecurity interest to secure payment of the purchase price and interest thereon. 
No deficiency judgment may be rendered against any authority for breach of 
in obligation authorized by this section. Any contract made or entered into by 
in authority before the date of ratification of Part B of Article 2 of this 
jpnapter which would have been valid hereunder is valid, ratified and con- 
-_irmed. 
(b) A hospital authority may contract pursuant to this section in an amount 
of less than seven hundred fifty thousand dollars ($750,000), adjusted, as 
jereinafter provided, in any single transaction without the approval of the 
Local Government Commission: Provided, however, that the approval of the 
Local Government Commission shall be required for any single contract pur- 
suant to this section if the aggregate dollar amount of all such contracts 
sutstanding after any such single transaction, exclusive of revenue bonds 
issued pursuant to G.S. 131H-26 and federal contracts entered pursuant to 
G.S. 181E-27, would exceed ten percent (10%) of the total operating revenues, 
as hereinafter defined, of the hospital authority for its most recently com- 
pleted fiscal year as set forth in the audited financial statements of such 
authority for such fiscal year. The approval of the Local Government Commis- 
sion shall be required with respect to any single contract pursuant to this 
section in an amount of seven hundred fifty thousand dollars ($750,000) or 
more, adjusted as hereinafter provided. 

_ (c) Approval of the Local Government Commission under this section or as 
required by G.S. 131E-26(b) shall be obtained in accordance with such rules 
and regulations as the Local Government Commission may prescribe and 
‘shall be evidenced by the secretary’s certificate on the contract or note or 
other evidence of indebtedness. In determining whether to approve any such 
‘contract or borrowing, the Local Government Commission shall consider 
whether the hospital authority can demonstrate the financial responsibility 
and capability of the hospital authority to fulfill its obligations with respect to 
‘such contract or borrowing. The Local Government Commission may approve 
‘the application without other findings, if it finds that (i) the proposed project 
or the purpose of the borrowing is necessary and expedient, (ii) the contract or 
the borrowing, under the circumstances, is preferable to a bond issue for the 
‘same purpose, (iii) the sums to fall due under the contract or borrowing are 
adequate and not excessive for the proposed purpose, (iv) the authority’s debt 
“management procedures are ood, or that reasonable assurances have been 
‘ given that its debt will hence orth be managed in strict compliance with law 
and (v) the authority is not in default on any of its debt service obligations. 
_ Any contract or borrowing subject to this subsection requiring the approval of 
the Local Government Commission that does not bear the secretary’s certifi- 
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cate thereon shall be void, and it shall be unlawful for any officer, employee; 
agent of a hospital authority to make any payments of money thereunder, 1) 
order of the Local Government Commission approving any such contract 
borrowing shall not be regarded as an approval of the legality of the contre; 
or borrowing in any respect. | 

(d) The seven hundred fifty thousand dollars ($750,000) amount referred ; 
in G.S. 131E-32(b) shall be in effect from July 15, 1983 through September é 
1984. For each twelve-month period thereafter, the seven hundred fifty tho. 
sand dollar ($750,000) amount shall be the figure in effect for the precedi 
twelve-month period, adjusted to reflect the change in the preceding twely 
month period in the Department of Commerce Composite Construction Cc: 
Index. | 

(e) For purposes of G.S. 131E-32(b), the “total operating revenues” of. 
hospital authority for a fiscal year means patient revenue, less provisions { 
contractual adjustments, uncompensated care and bad debts, plus other ope 
ating revenues, all as determined in accordance with generally accepted @ 
counting principles. (1983, c. 775, s. 1.) 


§ 131E-33. Part controlling. 


Insofar as the provisions of this Part are inconsistent with the provisions 
any other law, the provisions of this Part shall be controlling; however th 
Part shall not be construed as preventing a city, town, or county from esta’ 
lishing and operating a hospital under the authority of any other law now ( 
hereafter in effect. (1943, c. 780, s. 28; 1971, c. 799; 1983, c. 115, Sal J: | 


§ 131E-34. Part applicable to City of High Point. 


All the provisions of this Part shall apply to the City of High Point, Guilfo 
County, North Carolina, as fully as if the population of the city exceede 
75,000 inhabitants. (1947, c. 349; 1971, c. 799; 1983, c. 775, s. 1.) | 


§§ 131E-35 to 131E-39: Reserved for future codification purposes. 
Part C. Hospital District Act. 


§ 131E-40. Title and purpose. 


(a) This Part shall be known as the “Hospital District Act.” 

(b) It is the purpose of this Part to authorize the creation of hospital di: 
tricts to furnish hospital, clinical and similar services to the people of thi 
State. 

(c) This Part provides an additional and alternative method for the prov. 
sion of hospital, clinical and similar services. 

(d) This Part shall be construed liberally to effect its purposes. (1983, c. 778 
Sat) 


Editor’s Note. — Session Laws 1983, c. 775, 
s. 3, provides: 

“Sec. 3. Notwithstanding the foregoing, any 
unit of government, or units of government 
acting jointly, that as of December 31, 1983, is 
operating a hospital or hospitals pursuant to 
Articles 2 or 2A of Chapter 131 of the General 


Statutes may continue to operate pursuant t 
the provisions of those Articles as they existe 
on December 31, 1983, to the extent that thos 
Articles are inconsistent with this Chaptei 
However, a unit of government that has bee 
operating a hospital pursuant to those Article 
may choose to continue operations under th 
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ovisions of one of the Parts of Article 2ofthis and by satisfying all other requirements of the 
apter by adopting an appropriate resolution relevant Part of Article 2 of this Chapter.” 


t | 

' 131E-41. Methods of creation of a hospital district. 

| (a) The voters of an area may petition their county board of commissioner 

_ nd the North Carolina Medical Care Commission ae the creation of a aoe 
al district. All of the area proposed to be included within a hospital district 

pust be located within one county. The petition shall be signed by at least 500 

_ oters of the area described in the petition. However, if the area has less than 

, 100 voters, then the minimum number of petitioners shall be 250 voters. 

‘he petition shall set forth: 

,| (1) i aparapioon of the area to be included within the proposed hospital 
| istrict; 

(2) The names of all municipalities located in whole or in part in the 

proposed hospital district; 
(3) past Base of all publicly owned hospitals in the proposed hospital 
istrict; 
(4) The purpose or purposes sought to be accomplished by the creation of 
the hospital district; and 

| (5) The proposed name of the hospital district. 

The petition shall be delivered to the county board of commissioners of the 

“sounty in which the proposed hospital district would be located. If the county 

-doard of commissioners approves the creation of the hospital district, they 

‘shall have the petition delivered to the North Carolina Medical Care Commis- 
sion for review under G.S. 131-42. 

(b) In the alternative, the county board of commissioners, in its discretion, 
may create a hospital district by resolution. This authority exists only when 
_ one hospital district already exists in the county, or when a special tax levy 
_ for hospital purposes has been authorized or is now authorized with respect to 
-aportion of the county. This power is limited to establishing a hospital district 
‘in the area lying outside the existing hospital district or outside the portion of 
the county in which a hospital tax levy has been or is now authorized. When a 
county board of commissioners exercises its power under this subsection, all 
other provisions of this Part shall be applicable, except as modified by this 
subsection. (1949, c. 766, s. 5; 1953, c. 1045, s. 1; 1959, cc. 877, 1074; 1971, c. 
780, s. 37.4; 1973, c. 476, s. 152; c. 494, s. 45; c. 1090, s. 1; 1983, c. 775, s. 1.) 


aie 


—< = 


-§ 131E-42. Hearing and determination. 


- (a) After receipt of a petition for the creation of a hospital district that 
meets the requirements of G.S. 131E-41(a) and that has been approved by the 
county board of commissioners, the North Carolina Medical Care Commission 
_ shall give notice of a hearing on the creation of a hospital district. The notice 
_ of hearing shall be posted at the county courthouse door and at three public 
' places within the proposed district. In addition, notice of hearing shall be 
_ published at least once for three successive weeks in a newspaper circulating 
in the proposed district. The notice of hearing shall specify: 

, (1) The date of hearing which shall not be earlier than 20 days after the 
| first posting and publication of notice; ; 

. (2) The location of the hearing, which shall be within the county in which 
| { the proposed district would be located; and | 

(3) That any interested person may appear and be heard at the hearing. 
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J 


(b) At the time and place specified in the notice of hearing, the Nor 
Carolina Medical Care Commission, or its designee, shall hear all interest 
persons, and, if necessary, adjourn and reconvene at a later time. | 

(c) After the hearing, the North Carolina Medical Care Commission sh; 
determine if it is in the public interest and beneficial to the residents of t 
area to create a hospital district, and, if it is, shall adopt a resolution creati) 
the hospital district. The resolution shall define the area to be included in ti: 
hospital district. The area shall either be the one described in the petition o1 
part of that area. However, no municipality, in whole or in part, shall | 
included in a hospital district unless the governing body of the municipali’ 
shall have approved by resolution the inclusion and shall have filed a certifi, 
copy of the resolution with the North Carolina Medical Care Commissio 

(d) Each hospital district shall be designated by the North Carolina Mec 
cal Care Commission as the “.......... Hospital District of )?2. . 23 | 
County,” inserting in the blank spaces a name identifying the locality and t] 
name of the county. | 

(e) The North Carolina Medical Care Commission shall give notice of t] 
creation of a hospital district. The notice shall be published at least once f 
two successive weeks in the newspaper in which the notice of hearing requir 
by G.S. 131E-42(a) was published. A notice substantially in the followir 
form, the blanks first being properly filled in, with the printed or writte 
signature of the executive secretary of the North Carolina Medical Care Cor 
mission appended, shall be published with the resolution: 

The foregoing resolution was passed by the North Carolina Medical 


Care Commission on the.......... dayiore oe pee LO 1t was 
firstepublished on’ thes, 20a. a0. aes day of si Se pi Bs bee: 

Any action or proceeding questioning the validity of the resolution 
of creation ol-the.” . fst Hospital District‘ot. 27 County 


or the inclusion in the district of any of the areas described in the 
resolution must be commenced within thirty days after the first pub- 
lication of this resolution. | 
Secretary 

North Carolina Medical Care Com- | 

mission. | 

(1943, c. 766, s. 5; 1951, c. 805; 1953, c. 1045, ss. 1, 2; 1959, c. 877; 1973, c. 471 
s. 152; c. 1090, s. 1; 1983, c. 775, s. 1.) | 
| 
| 


§ 131E-43. Limitation of actions. 


Any action or proceeding in any court to set aside a resolution of the Nort 
Carolina Medical Care Commission creating any hospital district, or questior 
ing the validity of the resolution, or the creation of any hospital district, or th 
inclusion in the district of any of the territory described in the resolutio 
creating the district, must be commenced within 30 days after the first publ 
cation of the resolution and notice required by G.S. 131E-42(e). Thereafter, n 
right of action or defense founded upon the invalidity of a resolution or th 
creation of a district or the inclusion of any territory in the district shall b 
asserted, nor shall the validity of the resolution or the creation of the distric 
or the inclusion of any territory be open to question in any court upon an 
ground, except in any action or proceeding commenced within the 30-da 
period. (1949, c. 766, s. 5; 1951, c. 805; 1953, c. 1045, s. 2; 1973, c. 476, s. 152; ¢ 
109058) TP 1983% crv brs l)) 


' 
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a) The inhabitants of a hospital district are a body corporate and politi 
# name specified by the North Carolina Medical Rear ee 
it name they: 
(1) Are vested with all the property and rights of property belonging to 
any corporation; 
(2) Have perpetual succession; 
(3) May sue or be sued; 
‘) (4) May contract; 
‘§) (5) May acquire any real or personal property; 
) (6) May hold, invest, sell or dispose of property; 
(7) May have a seal and alter and renew it; and 


4, (2) To issue general obligation and revenue bonds and bond anticipation 
notes pursuant to the Local Government Finance Act, Chapter 159 of 
the General Statutes; 

(3) To issue tax and revenue anticipation notes pursuant to Chapter 159 
of the General Statutes, Article 9, Part 2; and 

(4) All other powers as are necessary and incidental to the exercise of the 
powers of this Part. (1971, c. 780, s. 37.4; 1973, c. 476, s. 152; c. 494, s. 
45; 1983, c. 775, s. 1.) 


(131E-45. County taxes. 


) ine the rate or amount of taxes that will be levied if approved by the voters 
the district. The election on the question of levying the tax may be held at 
ay time fixed by the county board of commissioners and shall be conducted in 
je same manner as bond elections held under G.S. 159-61. (1949, c. 766, s. 5; 
953, c. 1045, s. 6; 1983, c. 775, s. 1.) 

131E-46. Referendum on repeal of tax levy. 

1 (a) The board of commissioners of the county in which a hospital district 
: ‘as created under the provisions of this Part may, if a tax seMy TE authorized 
-y referendum under G.S. 131E-45, call a referendum on the repeal of the 
‘‘uthority to levy a tax. Such referendum may be called only if there are no 
utstanding general obligation bonds of the district. 

': (b) The question on the ballot shall be: el 

/ “C) FOR removal of the right of the board of county commissioners to levy 
ih: and collect a tax in......---- Hospital District of ..........- 
(| County, oe 

' “DJ AGAINST removal of the right of the board of county commissioners 
Hospital District of .......... 


] 
{ 


to levy and collect ataxin......---- 
County.” 
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} 
| 


(c) The referendum shall be conducted in the same manner as bond ¢ 
tions held under G.S. 159-61. No new registration of voters shall be requi 
(d) If a majority of the votes cast are in favor of the question, then bey 
ning on the first day of the fiscal year following the date of the “a tail 


the board of county commissioners shall have no authority to levy a tax in 
hospital district unless the voters approve under G.S. 131E-45. No referenc 
may be held within one year of the date of a referendum under this sect 
(1983, c. 775, s. 1.) 


§ 131E-47. Governing body. 


The board of county commissioners of the county in which a hospital dist 
is located shall be the governing body of the district. All of the provision 
the Municipal Hospital Act, Chapter 131E, Article 2, Part A, shall apph 
the hospital district and to the county board of commissioners as the gove 
ing body. (1953, c. 1045, s. 7; 1983, c. 775, s. 1.) 


§§ 131E-48 to 131E-54: Reserved for future codification purposes. 


ARTICLE 3. 


North Carolina Specialty Hospitals. 
Part A. Lenox Baker Children’s Hospital. 


§ 131E-55. Intent; application for admission. 


(a) The Lenox Baker Children’s Hospital may treat, care for, train < 
educate children from birth to age 21 in the State who have cerebral pal 
and other chronic or subacute orthopedic, neuromuscular and pediatric di 
bilities who are capable of being habilitated or rehabilitated. The Let 
Baker Children’s Hospital shall disseminate knowledge concerning ~ 
extent, nature, and prevention of such disabling ailments. 

(b) Application for the admission of a child must be made by a pare 
guardian, or person standing in loco parentis. (1945, c. 504, s. 1; 1953, c. 8 
s. 1; 1973, c. 115, s. 1; 1977, c. 467, s. 15; 1983, c.. 775, s. 1.) 


Legal Periodicals. — For article, “The Ob- _ sated Hospital Care to the Medically Indige 
ligation of North Carolina Municipalities and see 20 Wake Forest L. Rev. 317 (1984). 
Hospital Authorities to Provide Uncompen- 


§ 131E-56. Authority of Board of Directors of hospital. 


(a) The Board of Directors is authorized to adopt rules necessary for | 
operation of the hospital in a manner consistent with the intent and purp 
of this Article. 

(b) The Board of Directors is authorized to accept and use donations 
further the intent of this Article. (1983, c. 775, s. 1.) 
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(131E-57. Control and management of hospital. 


The Department shall have the general superintendence, management, and 
trol of the hospital, its grounds and buildings, its officers and employees 
d its patients and all matters relating to its government, discipline con- 
i” and fiscal concerns. (1945, c. 504, s. 5; 1973, c. 476, s. 162; 1983, c. (Whee 


: 131E-58. Authority of the Department. 


The Department, with the approval of the Governor and the Council of 
ate, is authorized to secure by gift or purchase suitable real estate within 
e State and to erect or improve buildings for carrying out the purposes of the 
spital. No real estate shall be purchased nor any commitments made for the 
ection or permanent improvements of any buildings involving the use of 
vate funds until an appropriation for permanent improvements of the hospi- 
ilis expressly authorized by the General Assembly. (1945, c. 504, s. 3; 1973 
(476, s. 162; 1983, c. 775, s. 1.) | 


3 181E-59 to 131E-64: Reserved for future codification purposes. 
- Part B. Other Programs Controlled by the Department. 
' 131E-65. Alcohol Detoxification Program. 


There shall be no reduction of services offered, no contracting of primary 
‘rvices, nor removal of this facility from Buncombe County without prior 
aproval of the General Assembly. (1983, c. 775, s. 1.) 


| 

| 131E-66: Repealed by Session Laws 1985, c. 589, s. 40, effective January 
| 1, 1986. 

Editor’s Note. — The repealed section was Session Laws 1985, c. 589, s. 65 is a sever- 
rrived from Session Laws 1983, c. 775, s. 1. ability clause. 


-131E-67. Specialty hospitals. 


‘All functions, powers, duties, and obligations heretofore vested in the Board 
f Directors of the North Carolina Specialty Hospitals and Eastern North 
arolina Hospital are hereby transferred to and vested in the Department. All 
ppropriations heretofore made to such Board of Directors or to any of the 
Ospitals are hereby transferred to the Department. The Secretary of the 
lepartment shall have the power and duty to adopt rules for the operation of 


| 
nese facilities. (1979, c. 838, s. 46; 1983, c. 775, s. 1.) 


8 131E-68, 131E-69: Reserved for future codification purposes. 
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ARTICLE 4. 


Construction and Enlargement of Hospitals. 


§ 131E-70. Construction and enlargement of local hosj 
tals. | 


(a) The Department is authorized to continue surveys of all counties in {| 

State to determine: | 
(1) The hospital needs of the county; 

(2) The economic ability of various areas to support adequate hospi, 

service; | 

(3) What assistance by the State, if any, is necessary to supplement ot} 

available funds; to finance the construction of new hospitals | 

health centers, additions to existing hospitals and health centers; a 

to finance equipment necessary to provide adequate hospital serv’ 

for the citizens of the county; | 

and to periodically report this information, together with its recommen¢ 

tions, to the Governor, who shall transmit the reports to the General Asse 

bly for any legislative action necessary to ensure an adequate statewide hos 

tal program. | 

(b) The Department is authorized to act as the agency of the State to ¢ 
velop and administer a statewide plan in accordance with rules adopted by t 
Medical Care Commission for the construction and maintenance of hospita 
public health centers and related facilities and to receive and administ 
funds which may be provided by the General Assembly and by the fede) 
government. 

(c) The Department is authorized to develop statewide plans for the cc 
struction and maintenance of hospitals, medical centers ite related facilitic 
or other plans necessary in order to meet the requirements and receive t 
benefits of applicable federal legislation. | 

(d) The Department is authorized to adopt rules to carry out the intent a1 
purposes of this Article. 

(e) The Department shall be responsible for doing all acts necessary 
authorize the State to receive the full benefits of any federal statutes enact 
for the construction and maintenance of hospitals, health centers or alli 
facilities. 

(f) The Medical Care Commission shall make grants-in-aid to counties, c: 
ies, towns and subdivisions of government to acquire real estate and constru 
hospital facilities, including the reconstruction, remodeling or addition to a1 
hospital facilities acquired by municipalities or subdivisions of governme: 
for use as community hospitals. These appropriations and funds made ava’ 
able by the State shall be allocated, apportioned and granted for the urpos: 
of this Article and for other purposes in accordance with the rules adopted I 
the Medical Care Commission. The Medical Care Commission may furni: 
financial and other types of aid and assistance to any nonprofit hospital owne 
and operated by a corporation or association, no part of the net earnings 
which inures, or may lawfully inure, to the benefit of any private shareholds 
or individual, upon the same terms and conditions as this aid and financi 
assistance is granted to municipalities and subdivisions of government. 

(g) The Department may make available to any eligible hospital, clinic, « 
other rieditatitacility operated by the State any unallocated federal sums « 
balances remaining after all grants-in-aid for local approvable projects mac 
by the Department have been completed, disbursed or encumbered. (1945, 
1096; 1947, c. 933, ss. 3, 5; 1949, c. 592; 1951, c. 1183, s. 1; 1971, ¢. 134; 197 
c. 476, s. 152; c. 1090, s. 1; 1979, c. 504, ss. 8, 14; 1983;en77orenie 
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egal Periodicals. — For article, “The Ob- _ sated Hospital Care to the Medi i 
tion of North Carolina Municipalities and see 20 Watts aero, STtoetth ueeeaital 
pital Authorities to Provide Uncom- pen- venti 


me 


#131E-71 to 131E-74: Reserved for future codification purposes. 


ARTICLE 5. 


Hospital Licensure Act. 


| (31E-75. Title; purpose. 


a) This Article shall be known as the “Hospital Licensure Act.” 

§0) The purpose of this article is to establish hospital licensing require- 
gots which promote public health, safety and welfare and to provide for the 
velopment, establishment and enforcement of basic standards for the care 
m! treatment of patients in hospitals. (1947, c. 933, s. 6; 1983, c. 775, s. 1.) 


| egal Periodicals. — For article, “The Ob- _ sated Hospital Care to the Medically Indigent,” 
ttion of North Carolina Municipalities and see 20 Wake Forest L. Rev. 317 (1984), 
ipital Authorities to Provide Uncom- pen- 


{131E-76. Definitions. 


ft 

§\s used in this article, unless otherwise specified: 

(1) “Commission” means the North Carolina Medical Care Commission. 
) (2) “Governing body” means the Board of Trustees, Board of Directors, 
, partnership, corporation, association, person or group of persons who 
maintain and control the hospital. The governing body may or may 
not be the owner of the properties in which the hospital services are 
| provided. 

| (3) “Hospital” means any facility which has an organized medical staff 
and which is designed, used, and operated to provide health care, 
diagnostic and therapeutic services, and continuous nursing care pri- 
marily to inpatients where such care and services are rendered under 
the supervision and direction of physicians licensed under Chapter 90 
of the General Statutes, Article 1, to two or more persons over a 
period in excess of 24 hours. The term includes facilities for the diag- 
nosis and treatment of disorders within the scope of specific health 
specialties. The term does not include private mental facilities li- 
censed under Article 2 of Chapter 122C of the General Statutes, 
nursing homes licensed under G.S. 131E-102, and domiciliary homes 
| licensed under G.S. 131D-2. 

| (4) “Infirmary” means a unit of a school, or similar educational institu- 
tion, which has the primary purpose to provide limited short-term 
health and nursing services to its students. 

| (5) “Medical review committee” means a committee of a State or local 
professional society, of a medical staff of a licensed hospital or a 
committee of a peer review corporation or organization which is 
formed for the purpose of evaluating the quality, cost of, or necessity 
for hospitalization or health care, including medical staff 
credentialing. (1947, c. 933, s. 6; 1949, c. 920, s. 1; 1955, c. 369; 1961, 
c. 51, s. 1; 1973, c. 476, s. 152; 1983, c. 775, s. 1; 1985, c. 589, s. 41.) 
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Effect of Amendments. — The 1985 Statutes” for “G.S. 122-72” in the last sent 
amendment, effective January 1, 1986, substi- of subdivision (3). ) 
tuted “Article 2 of Chapter 122C of the General 


j 
Part A. Hospital Licensure. | 

| 
§ 131E-77. Licensure requirement. 


(a) No person or governmental unit shall establish or operate a hospital 
this state without a license. An infirmary is not required to obtain a licer; 
under this Part. | 

(b) The Commission shall prescribe by rule that any licensee or prospecti 
applicant seeking to make specified types of alteration or addition to its faci 
ties or to construct new facilities shall submit plans and specifications befc 
commencement to the Department for preliminary inspection and approval, 
recommendations with respect to compliance with the applicable rules unc 
this Part. : 

(c) An applicant for licensing under this Part shall provide informati 
related to hospital operations as requested by the Department. The requir 
information shall be submitted by the applicant on forms provided by t 
Department and established by rule. 

(d) Upon receipt of an application for a license, the Department shall iss 
a license if it finds that the applicant complies with the provisions of tl 
Article and the rules of the Commission. The Department shall renew °4 
license in accordance with the rules of the Commission. 

(e) The Department shall issue the license to the operator of the hospi 
who shall not transfer or assign it except with the written approval of t 
Department. 

(f) The operator shall post the license on the licensed premises in an ar 
accessible to the public. (1947, c. 933, s. 6; 1949, c. 920, ss. 3, 4; 1963, c. e 
1973, ¢:. 476; 8. 162;¢7 1090; 8/1; 19757. 718, s. 2; 1983, c. 775, s. 1.) 


§ 131E-78. Adverse action on a license. 


(a) The Department shall have the authority to deny, suspend, revok 
annul, withdraw, recall, cancel, or amend a license in any case when it finds 
substantial failure to comply with the provisions of this Part or any rv 
promulgated under this Part. 

(b) The Department shall conduct a hearing in accordance with Chapt 
150A of the General Statutes, the Administrative Procedure Act, when: 

(1) The Department denies an application and the applicant requests 
hearing; or 
(2) The Department initiates proceedings under subsection (a). 

(c) Any applicant or operator who is dissatisfied with the decision of t: 
Department as a result of the hearing provided in this section and after 
written copy of the decision is served, may request a judicial review und 
Chapter 150A of the General Statutes, the Administrative Procedure A 
(1947, c. 933, s. 6; 1973, c. 476, s. 152; c. 1090, s. 1; 1981, c. 614, ss. 16, J 
1983, c.. 77538; E) 


Editor’s Note. — Chapter 150A, referred to 1985, c. 746, s. 1, effective January 1, 19: 
in this section, was rewritten by Session Laws and has been recodified as Chapter 150B. 
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}31E-79. Rules and enforcement. 


a." Commission shall promulgate rules necessary to implement this 
12 e. 

(| The Department shall enforce this Article and the rules of th iS- 
(1947, c. 933, s. 6; 1973, c. 476, s. 152; 1983, c. {ithe ise ieee ss: 


}31E-80. Inspections. 


( The Department shall make or cause to be made inspections as it may 
fa necessary. Any hospital licensed under this Part shall at all times be 
fect to inspections by the Department according to the rules of the Com- 
ion. 
ii) The Department may delegate to any state officer or agency the author- 
#o inspect hospitals. The Department may revoke this delegated authority 
is discretion and make its own inspections. 
| Authorized representatives of the Department shall have at all times 
fight of proper entry upon any and all parts of the premises of any place in 
yh entry 1s necessary to carry out the provisions of this Part or the rules 
feted by the Commission; and it shall be unlawful for any person to resist a 
er entry by such authorized representative upon any premises other than 
M vate dwelling. However, no representative shall, by this entry onto the 
| ae endapeer the health or well being of any patient being treated in 
g10Spital. 
i ) To enable the Department to determine compliance with this Part and 
krules promulgated under the authority of this Part and to investigate 
: plaints made against a hospital licensed under this Part, while maintain- 
ithe confidentiality of the complainant, the Department shall have the 
fority to review any writing or other record in any recording medium 
Eh pertains to the admission, discharge, medication, treatment, medical 
flition, or history of persons who are or have been patients of the hospital 
ised under this Part and the personnel records of those individuals 
iloyed by the licensed hospital. The examinations of these records is per- 
ed notwithstanding the provisions of G.S. 8-53, “Communications be- 
*n physician and patient,” or any other provision of law relating to the 
fidentiality of communications between physician and patient. Proceed- 
% of medical review committees are exempt from the provisions of this 
tion. The hospital, its employees, and any person interviewed during these 
‘ections shall be immune from liability for damages resulting from the 
Klosure of any information to the Department. Any confidential or privi- 
id information received from review of records or interviews shall be kept 
fidential by the Department and not disclosed without written authoriza- 
p of the patient, employee or legal representative, or unless disclosure is 
tred by a court of competent jurisdiction. The Department shall institute 
Dropriate policies and procedures to ensure that this information shall not 
slisclosed without authorization or court order. The Department shall not 
flose the name of anyone who has furnished information concerning a 
ital without the consent of that person. Any officer, administrator, or 
Dloyee of the Department who willfully discloses confidential or privileged 
irmation without appropriate authorization or court order shall be guilty of 
‘isdemeanor and upon conviction shall be fined in the discretion of the 
Nt but not in excess of five hundred dollars ($500.00). Neither the names of 
sons furnishing information nor any confidential or privileged information 
lined from records or interviews shall be considered “public records” 
iin the meaning of G.S. 132-1, “Public Records” defined. 
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(e) Information received by the Commission and the Department thro; 
filed reports, license applications, or inspections that are required or aut; 
rized by the provisions of this Part, may be disclosed publicly except wh 
this disclosure would violate the confidential relationship existing betw) 
physician and patient. However, no such public disclosure shall identify 
patient involved without permission of the patient or court order. (1947 
933, s. 6; 1973, c. 476, s. 152; c. 1090, s. 1; 1981, c. 586, s. 3; 1983, c. 77pm 


§ 131E-81. Penalties. | 


(a) Any person establishing, conducting, managing, or operating any ho. 
tal without a license shall be guilty of a misdemeanor, and upon convict 
shall be liable for a fine of not more than fifty dollars ($50.00) for the f, 
offense and not more than five hundred dollars ($500.00) for each face | 
offense. Each day of a continuing violation after conviction shall be conside: 
a separate offense. : 

(b) Except as otherwise provided in this Part, any person who willfi 
violates any provision of this Part or who willfully fails to perform any | 
required, or who willfully performs any act prohibited by this Part, shall. 
guilty of a misdemeanor and upon conviction thereof shall be punished b. 
fine or by imprisonment for a period not to exceed two years or by both s 
fine and imprisonment in the discretion of the court. However, any per 
who willfully violates any rule adopted by the Commission under this Par 
who willfully fails to perform any act required by, or who willfully does i 
act prohibited by, these rules shall be guilty of a misdemeanor and wy 
conviction shall be punished by a fine not to exceed fifty dollars ($50.00) o1 
imprisonment for a period not to exceed 30 days. (1947, c. 933, s. 6; 198 
775, 8. 1.) 


§ 131E-82. Injunction. 


(a) Notwithstanding the existence or pursuit of any other remedy, the. 
partment may, in the manner provided by law, maintain an action in 
name of the State for injunction or other process against any person or gove 
mental unit to restrain or prevent the establishment, conduct, managemen 
operation of a hospital without a license. 

(b) If any person shall hinder the proper performance of duty of the Set 
tary or a representative in carrying out the provisions of this Part, the Se 
tary may institute an action in the superior court of the county in which 
hindrance occurred for injunctive relief against the continued hindrance, 01 
spective of all other remedies at law. 

(c) Actions under this section shall be in accordance with Article 37 
Chapter 1 of the General Statutes, and Rule 65 of the Rules of Civil Pre 
dure. (1947, c. 933, s. 6; 1973, c. 476, s. 152; 1983, c. 775, s. 1.) 


§§ 131E-83, 131E-84: Reseeeay for future codification purposes. 
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Part B. Hospital Privileges. 


| (a) The granting or denial of privileges to practice in hospitals to phvsici 
ensed under Chapter 90 of the General Statutes, Article 1 dendaetattl 
(pdiatrists and the scope and delineation of such privileges shall be deter- 
pned by the governing body of the hospital. Such determinations shall be 
tsed upon the applicant’s education, training, experience, demonstrated com- 
plence and ability, and judgment and character of the applicant, and the 


4 


‘gailable upon request. 


Site 


sonable objectives and regulations of the hospital, including, but not lim- 
d to appropriate utilization of hospital facilities, in which privileges are 
sight. Nothing in this Part shall be deemed to mandate hospitals to grant or 
ny to any such individuals or others privileges to practice in hospitals. 
(b) The procedures to be followed by a licensed hospital in considering ap- 
rcations of dentists and podiatrists for privileges to practice in such hospi- 
‘tis shall be similar to those applicable to applications of physicians licensed 
der Chapter 90 of the General Statutes, Article 1. Such procedures shall be 


(c) In addition to the granting or denial of privileges, the governing body of 
ech hospital may suspend, revoke, or modify privileges. 

(d) All applicants or individuals who have privileges shall comply with all 
plicable medical staff bylaws, rules and regulations, including the policies 
“ed procedures governing the qualifications of applicants and the scope and 
iclineation of privileges. (1981, c. 659, s. 10; 1983, c. 775, s. 1.) 


\ CASE NOTES 


_ teasonableness of Qualifications Is Only 
‘Gestion Before Court. — The court is 
‘cirged with the narrow responsibility of as- 
sing that the qualifications imposed by the 
tird are reasonably related to the operation 
0 the hospital and fairly administered. In 


‘ted with fairness, geared by a rationale com- 
tible with hospital responsibility, and unen- 
| cnbered with irrelevant considerations, a 
cit should not interfere. Cameron v. New 


‘der former §§ 131-126.11A, 131-126.11B. 
No court should substitute its evaluation 
i; that of the hospital board. It is the 
tard, not the court, which is charged with the 
ponsibility of providing a competent staff of 
“tors. Cameron v. New Hanover Mem. Hosp., 
(N.C. App. 414, 293 S.E.2d 901, appeal dis- 
tIssed & cert. denied, 307 N.C. 127, 297 
{.2d 399 (1982), decided under former 
$181-126.11A, 131-126.11B. 

_ Patient’s Freedom of Choice Subject to 
)hspital’s Staff Privilege Standards. — The 
wht to enjoy hospital staff privileges is not 
‘solute; it is subject to the standards set by 
‘12 hospital’s governing body. This is implicit 
ithe language of § 90-202.12, especially in 


view of the policy of this State as currently 
stated by this section. Section 90-202.12 does 
not require a hospital to grant staff privileges 
regardless of the standards set by its board of 
trustees which are reasonably related to the 
operation of the hospital. Generally, the pro- 
tection offered by § 90-202.12 is for patients to 
have the freedom to choose a qualified “pro- 
vider of care or service.” Cameron v. New Han- 
over Mem. Hosp., 58 N.C. App. 414, 293 S.E.2d 
901, appeal dismissed & cert. denied, 307 N.C. 
127, 297 S.E.2d 399 (1982), decided under for- 
mer §§ 131-126.11A, 131-126.11B. 

Hospital Granting Exclusive Privilege to 
Use Equipment Held Not Immune under 
State Action Exemption. — In an antitrust 
action brought under §§ 1 and 2 of the Sher- 
man Act (15 U.S.C. 8§ 1 and 2) brought by 
plaintiff physicians asserting that defendant 
hospital had improperly restricted use of its 
CAT Scan, defendant was held to have failed to 
show, in support of its motion to dismiss, that 
the General Assembly had authorized defen- 
dant to grant exclusive privileges to certain 
physicians to use its facilities with the intent 
to restrict competition, so as to render defen- 
dant immune from antitrust liability under the 
state action exemption. Coastal Neuro-Psychi- 
atric Assocs. v. Onslow County Hosp. Auth., 
607 F. Supp. 49 (E.D.N.C. 1985). 
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§ 131E-86. Limited privileges. 


(a) It shall be unlawful for an individual who is not licensed under Chapt; 
90 of the General Statutes, Article 1, to admit a patient to a hospital witho 
written proof in accordance with the policy of the governing body of the hosy, 
tal that a physician licensed under Chapter 90 of the General Statutes, Artic) 
1, who is a member of the medical staff will be responsible for the performan | 
of a basic medical appraisal and for the medical needs of the patient. T) 


governing body of a hospital may waive this requirement for a dentist licens), 


under Chapter 90 of the General Statutes, Article 2, to the extent authoriz| 
by this statute, who has successfully completed a postgraduate program | 
oral and maxillofacial surgery accredited by the American Dental Associ 
tion. | 

(b) The governing body of each hospital shall not grant privileges th, 
exceed the scope of a license. (1983, c. 775, s. 1.) 


§ 131E-87. Reports of disciplinary action; immunity fro! 
liability. | 

The chief administrative officer of every licensed hospital in the State shi 
report to the appropriate occupational licensing board any revocation, suspe 
sion, or limitation of privileges to practice in that hospital. Each hospital shi’ 
also report to the board its medical staff resignations. Any person making: 
report required by this section shall be immune from any resulting crimin 
prosecution or civil liability unless the person knew the report was false | 
acted in reckless disregard of whether the report was false. (1983, c. 775, s. | 


§§ 131E-88, 131E-89: Reserved for future codification purposes. 
Part C. Discharge from Hospital. 


§ 131E-90. Authority of administrator; refusal to leave a 
ter discharge. . | 


The case of a patient who refuses or fails to leave the hospital upon d. 
charge by the attending physician shall be reviewed by two physicians — 
censed to practice medicine in this State, one of whom may be the attendi: 
physician. If in the opinion of the physicians, the patient should be discharg, 
as cured or as no longer needing treatment or for the reason that treatme 
cannot benefit the patient’s case or for other good and sufficient reasons, t 
patient’s refusal to leave shall constitute a trespass. The patient shall 
guilty of a misdemeanor, and upon conviction shall be punished by a fine n 
to exceed fifty dollars ($50.00) or imprisoned not more than 30 days. (1965, 
258; 1983, c. 775, s. 1.) : 


§§ 131E-91 to 131E-94: Reserved for future codification purposes. 
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§ 131E-100 


| Part D. Medical Review Committee. 


| ‘ 131E-95. Medical review committee. 


' (a) A member of a duly appointed medical review committee who acts with- 


lich results from matters which are the subject of evaluation and review by 
te committee. No person who was in attendance at a meeting of the commit- 
t2 shall be required to testify in any civil action as to any evidence or other 
a produced or presented during the proceedings of the committee or as 
tany findings, recommendations, evaluations, opinions, or other actions of 
te committee or its members. However, information, documents, or records 
(cierwise available are not immune from discovery or use in a civil action 
ytarely because they were presented during proceedings of the committee. A 
‘wmber of the committee or a person who testifies before the committee may 
\ tstify in a civil action but cannot be asked about his testimony before the 


N | 


/ommittee or any opinions formed as a result of the committee hearings. 
gare, c. 1111; 1981, c. 725; 1983, c. 775, s. 1.) 


CASE NOTES 


-?urpose. — Former § 131-170 (similar to 
s)section (b) of this section) was enacted upon 
t: theory that external access to peer investi- 
‘gions conducted by staff committees stifles 
cidor and inhibits objectivity. It represents a 
 lislative choice between competing public 
“cicerns. It embraces the goal of medical staff 
‘cidor at the cost of impairing plaintiffs’ ac- 
cs to evidence. Cameron v. New Hanover 
(Ym. Hosp., 58 N.C. App. 414, 293 S.E.2d 901, 
N 


‘ 


£ 


f 
\¥ 


| 


appeal dismissed & cert. denied, 307 N.C. 127, 
297 S.E.2d 399 (1982). 

Policy Grounded in Common Law. — 
Policy enunciated by former § 131-170 (similar 
to subsection (b) of this section) is grounded in 
the common law. Cameron v. New Hanover 
Mem. Hosp., 58 N.C. App. 414, 293 S.E.2d 901, 
appeal dismissed & cert. denied, 307 N.C. 127, 
297 S.E.2d 399 (1982). 


| 
% 131E-96 to 131E-99: Reserved for future codification purposes. 
Hi 
| ARTICLE 6. 


Health Care Facility Licensure Act. 


Part A. Nursing Home Licensure Act. 


1131E-100. Title; purpose. 


(a) This Part shall be known as the “Nursing Home Licensure Act.” 
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(b) The purpose of the Nursing Home Licensure Act is to establish authe, 
ity and duty for the Department to inspect and license private nursing hom«, 


(1983, c. 775, s. 1.) 


Editor’s Note. — Session Laws 1983 (Reg. ary 1, 1983, but only to the extent that licens| 
Sess., 1984), c. 1116, s. 80, provides: beds were taken out of use as a result of { 

“Notwithstanding any plans or rules of the closure, demolition, or destruction of a a 
Department of Human Resources to the con- _jty.” 


trary, a certificate of need may be granted for Legal Periodicals. — For article, “The | 
skilled or intermediate care facilities in a 
county in which a county-owned licensed 
skilled nursing facility or intermediate care fa- 
cility has been closed, demolished, or de- 
stroyed, in whole or in part, on or before Janu- 


§ 131E-101. Definitions. | 


As used in this Part, unless otherwise specified: . | 
(1) “Combination home” means a nursing home offering one or mo 


(2) “Commission” means the North Carolina Medical Care Commissio 


(3) 


(4) 


ligation of North Carolina Municipalities a 
Hospital Authorities to Provide Uncompi| 
sated Hospital Care to the Medically Indigen| 
see 20 Wake Forest L. Rev. 317 (1984). | 


levels of care, including any combination of skilled nursing, interm 
diate care, and domiciliary home. 


“Community advisory committee” means a nursing home adviso 
committee established for the statutory purpose of working to car 
out the intent of the Nursing Home Patients’ Bill of Rights (Chay 
131E, Article 6, Part B) in accordance with G.S. 143B-181.1. 
“Domiciliary home,” as distinguished from a nursing home, means 
facility operated as a part of a nursing home an which provid 
residential care for aged or disabled persons whose principal need is 
home with the sheltered or personal care their age or disability 1 
quires. Medical care in a domiciliary home is usually occasional 
incidental, such as may be required in the home of any individual 
family, but the administration of medication is supervised. Contin 
ing planned medical and nursing care to meet the resident’s nee 
may be provided under the direct supervision of a physician, nurse, 
home health agency. Domiciliary homes are to be distinguished fro 
nursing homes subject to licensure under this Part. The three types 
domiciliary homes are homes for the aged and disabled, family ca 
homes and group homes for developmentally disabled adults. 


(5) “Medical review committee” means a committee of a State or loc 


professional society, of a medical staff of a licensed hospital, of phys 
cians having privileges within the nursing home or of a peer revie 
corporation or organization which is formed for the purpose of eval 
ating the quality, cost of or necessity for health care services und 
applicable federal statutes. 


(6) “Nursing home” means a facility, however named, which is adve 


tised, announced, or maintained for the express or implied purpose 
providing nursing or convalescent care for three or more perso! 
unrelated to the licensee. A “nursing home” is a home for chronic | 
convalescent patients, who, on admission, are not as a rule, acute 
ill and who do not usually require special facilities such as an opera 
ing room, X-ray facilities, laboratory facilities, and obstetrical faci! 
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ft ties. A “nursing home” provides care for persons who have remedial 
i ailments or other ailments, for which medical and nursing care are 
indicated; who, however, are not sick enough to require general hos- 
pital care. Nursing care is their primary need, but they will require 
in (7) ia foam medical supervision. 
, “Peer review committee” means any committee appointed in accor- 
} dance with G.S. 131E-108, “Peer review.” 
BBse983; c.-7-75);3s.. ly) (1961, c. 51, s. 3; 1981, ¢. 
A 


(131E-102. Licensure requirements. 


‘}(a) No person shall operate a nursing home without a license obtained from 
je Department. Any person may operate a nursing home or a combination 
bme, as defined in this Part, in the same building or in two or more buildings 
(joining or next to each other on the same site. Both a nursing home and a 
imbination home must be licensed by the Department under this Part. 

(b) Applications shall be available from the Department, and each applica- 
won filed with the Department shall contain all necessary and reasonable 
miformation that the Department may by rule require. A license shall be 

‘anted to the applicant upon a determination by the Department that the 
Wpplicant has complied with the provisions of this Part and the rules promul- 
ated under this Part. 

#)(c) A license to operate a nursing home shall be annually renewed upon the 

ling and the Department’s approval of the renewal application. The renewal 
plication shall be available from the Department and shall contain all nec- 

Wisary and reasonable information that the Department may by rule require. 

i ‘(d) Each license shall be issued only for the premises and persons named in 

| ie application and shall not be transferable or assignable except with the 

ritten approval of the Department. 

(e) In order for a nursing home to maintain its license it shall not intention- 

‘ily impede the proper performance of the duties of a lawfully appointed 

})mmunity advisory committee as set forth in G.S. 1381E-128(h). (1961, c. 51, 

| 3; 1963, c. 859; 1983, c. 775, s. 1.) 

| 

-131E-103. Adverse action on a license. 

| (a) Subject to subsection (b), the Department shall have the authority to 

jeny a new or renewal application for a license, and to amend, recall, suspend 

gc revoke an existing license upon a determination that there has been a 

rola failure to comply with the provisions of this Part or the rules 


es 


At 
Ww 


# romulgated under this Part. 

(b) The provisions of Chapter 150A of the General Statutes, the Adminis- 
tative Procedure Act, shall govern all administrative action and judicial 

"view in cases where the Department has taken the action described in 

bsection (a). (1961, c. 51, s. 3; 1983, c. 775, s. 1.) 


) Editor’s Note. — Chapter 150A, referred to 1985, c. 746, s. 1, effective January 1, 1986, 
# this section, was rewritten by Session Laws _ and has been recodified as Chapter 150B. 


| 
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§ 131E-104. Rules and enforcement. 


(a) The Commission is authorized to adopt, amend, and repeal all ruk 
necessary for the implementation of this Part. | 

(b) The Commission shall adopt rules for the operation of the domicilia) 
portion of a combination home that are equal to the rules adopted by tl 
Social Services Commission for the operation of freestanding domiciliai 
homes. The domiciliary portion of a combination home in existence on Jani 
ary 1, 1982, shall be exempt from physical plant minimum standards, unle 
the Department determines the exemption to be an imminent hazard 
health, safety and welfare of the residents. | 

(c) The Department shall enforce the rules adopted or amended by tk 
Commission with respect to nursing homes. (1961, c. 51, s. 3; 1973, c. 476, 
128; 1981, c. 614, s. 1; 1983, c. 775, s. 1.) 


§ 131E-105. Inspections. 


(a) The Department shall inspect any nursing home and any domiciliar 
home operated as a part of a nursing home in accordance with rules adopte 
by the Commission. 

(b) Notwithstanding the provisions of G.S. 8-53, “Communications betwee 
physician and patient,” or any other provision of law relating to the confider 
tiality of communications between physician and patient, the representative 
of the Department, when necessary for investigating compliance with thi 
Part or rules promulgated by the Commission, may review any writing ¢ 
other record in any recording medium which pertains to the admission, dis 
charge, medication, treatment, medical condition, or history of persons wh 
are or have been patients of the facility being inspected unless that patier 
objects in writing to review of that patient’s records. Physicians, psychol 
gists, psychiatrists, nurses, and anyone else interviewed by representatives ¢ 
the Department may disclose to these representatives information related t 
any inquiry, notwithstanding the existence of the physician-patient privileg 
in G.S. 8-53, “Communications between physician and patient,” or any othe 
rules of law, if the patient has not made written objection to this disclosure 
The facility, its employees, and any person interviewed during these inspec 
tions shall be immune from liability for damages resulting from the disclosur 
of any information which is provided without malice or fraud to the Depart 
ment. Any confidential or privileged information received from review ¢ 
records or interviews shall be kept confidential by the Department and no 
disclosed without written authorization of the patient or legal representativ 
or unless disclosure is ordered by a court of competent jurisdiction. The De 
partment shall institute appropriate policies and procedures to ensure tha 
this information shall not be disclosed without authorization or court orde1 
The Department shall not disclose the name of anyone who has furnishe 
information concerning a facility without consent of that person. Neither th 
names of persons furnishing information nor any confidential or privilege 
information obtained from records or interviews shall be considered “publi 
records” within the meaning of G.S. 132-1, “‘Public records’ defined.” Prior t 
releasing any information or allowing any inspections referred to in this sub 
section, the patient must upon admission be advised in writing by the facilit; 
that the patient has the right to object in writing to the release of informatio1 
or review of the records and that by an objection in writing the patient ma’ 
prohibit the inspection or release of the records. 

(c) Authorized representatives of the Department with identification to thi: 
effect shall have at all times the right of proper entry upon any and all part 
of the premises of any place in which entry is necessary to carry out th 
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| 


q 


—_ 


-ovisions of this Part or the rules adopted by the Commission. It shall be 
falawful for any person to resist a proper entry by an authorized representa- 


if 


| e upon any premises other than a private dwelling. (1981, c. 586, s. 1; c. 


4, Bret elvod, c..110, 8. 1.) 
} 


| 131E-106. Evaluation of residents in domiciliary homes. 


B The Department shall prescribe the method of evaluation of residents in the 

miciliary portion of a combination home in order to determine when any of 
hese residents is in need of professional medical and nursing care as provided 
n licensed nursing homes. (1963, c. 859; 1981, c. 833; 1983, c. 775, s. 1.) 


) 131E-107. Medical or peer review committees. 


' A member of a duly appointed medical or peer review committee shall not 


p subject to liability for damages in any civil action on account of any act, 


}satement or proceeding undertaken, made, or performed within the scope of 


he functions of the committee, if the committee member acts without malice 


' 
i\ 


li 


) 


ee a 


t fraud, and if such peer review committee is approved and operates in accor- 
ance with G.S. 131E-108. (1983, c. 775, s. 1.) 


: | 
) 131E-108. Peer review. 


7 It is not a violation of G.S. 131E-117(5) for medical records to be disclosed to 
| private peer review committee if: 
' (1) The peer review committee has been approved by the Department; 


(2) The purposes of the peer review committee are to: 


| (a) Survey facilities to verify a high level of quality care through 


| evaluation and peer assistance; 
| (b) Resolve written complaints in a responsible and professional 
manner; and 
(c) Develop a basic core of knowledge and standards useful in estab- 
lishing a means of measuring quality of care; and 
(3) The peer review committee keeps such records confidential. (1979, c. 


: 707; 1983, c. 775, s. 1.) 


| 


i 


| -181E-109. Penalties. 


» (a) Any person establishing, conducting, managing or operating any nurs- 
!ng home without a license shall be guilty of a misdemeanor, and upon convic- 


jon shall be liable for a fine of not more than five hundred dollars ($500.00) 


‘or the first offense and not more than five hundred dollars ($500.00) for each 
Subsequent offense. Each day of a continuing violation after conviction shall 


’e considered a separate offense. 


+ (b) Any person acting under the authority of the Department who gives 


dvance notice to an operator of a nursing home of the date or time that the 


iursing home is to be inspected shall be guilty of a misdemeanor, and upon 
Fonviction shall be liable for a fine of not more than five hundred dollars 


$500.00) or imprisonment for a period not to exceed 30 days, or both. The 


Pnspection of a nursing home for initial licensure shall be exempt from the 
Prohibition of prior notice. All subsequent inspections must comply with the 


wrovisions of this subsection. 


+ (c) The Secretary or a designee may suspend the admission of any new 


| 


yatients or residents at any nursing home or domiciliary home where the 
‘onditions of the nursing home or domiciliary home are detrimental to the 
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health or safety of the patient or resident. This suspension shall remain © 
effect until the Secretary is satisfied that conditions or circumstances met 
the removal of the suspension. This subsection shall be in addition to autho 
ity to suspend or revoke the license of the home. 

(d) Except as otherwise provided in this Part, any person who violates ar 
provision of this Part or who willfully fails to perform any act required, or wl 
willfully performs any act prohibited by this Part, shall be guilty of a misd 
meanor and upon conviction shall be punished by a fine or by imprisonmer 
for a period not to exceed two years or by both such fine and imprisonment | 
the discretion of the court; Provided, however, that any person who willful 
violates any rule adopted by the Commission under this Part or who willful 
fails to perform any act required by, or who willfully performs any act prohi 
ited by, these rules shall be guilty of a misdemeanor and upon conviction sha 
be punished by a fine not to exceed fifty dollars ($50.00) or by imprisonme? 
for a period not to exceed 30 days. (1977, c. 656, ss. 1, 2; 1981, c. 667, ss. 1, | 


1983, c. 775, s. 1.) | 


§ 131E-110. Injunction. 


(a) Notwithstanding the existence or pursuit of any other remedy, the Di 
partment may, in the manner provided by law, maintain an action in th 
name of the State for injunction or other process against any person to ri 
strain or prevent the establishment, conduct, management or operation of 
nursing home without a license. 

(b) If any person shall hinder the proper performance of duty of the Secre 
tary or a representative in carrying out the provisions of this Part, the Secre 
tary may institute an action in the superior court of the county in which th 
hindrance occurred for injunctive relief against the continued hindrance, irre 
spective of all other remedies at law. 

(c) Actions under this section shall be in accordance with Article 37 ¢ 
Chapter 1 of the General Statutes and Rule 65 of the Rules of Civil Procedure 
(1983; ¢: 775, 8.1%) 


§§ 131E-111 to 131E-114: Reserved for future codification purposes. 
Part B. Nursing Home Patients’ Bill of Rights. 
§ 131E-115. Legislative intent. 


It is the intent of the General Assembly to promote the interests and well 
being of the patients in nursing homes and homes for the aged and disable: 
licensed pursuant to G.S. 131E-102, and patients in a nursing home operate: 
by a hospital which is licensed under Article 5 of G.S. Chapter 131E. It is th 
intent of the General Assembly that every patient’s civil and religious liber 
ties, including the right to independent personal decisions and knowledge o 
available choices, shall not be infringed and that the facility shall encouragi 
and assist the patient in the fullest possible exercise of these rights. (1977, ¢ 
897; 80191983)ica143, sa2709775; 831.) 


Editor’s Note. — Session Laws 1983, c. 143, 131 of the General Statutes” at the end of thi 
s. 2, effective July 1, 1983, added “and patients first sentence of repealed § 130-264. Pursuan 
in a nursing home operated by a hospital to Session Laws 1983, c. 775, s. 6, the amend 
which is licensed under Article 13A of Chapter ment by c. 143 has been inserted in this sec 
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ion. The reference to repealed Article 13A of 
li Shapter 131 has been replaced by reference to 
Article 5 of Chapter 131E. 


CASE 


_The Nursing Home Patients’ Bill of 
Rights does not set the standard to which 

1ursing homes are held accountable in 
wnegligence damage actions. Such a holding 
would ignore the purpose of the negligence per 
je doctrine and the malpractice law of this 
3tate. It would permit the trier of fact to set its 
))wn standard of care for health care providers 
Sand speculate virtually without limits on the 
sulpability of their conduct. Makas_ v. 
Jillhaven, Inc., 589 F. Supp. 7386 (M.D.N.C. 
L984). 

The Nursing Home Patients’ Bill of Rights is 
a laudable statement of policy and require- 
ments imposed on licensed nursing homes, 


131E-116. Definitions. 


ter 131E. 


Editor’s Note. — Session Laws 1983, c. 143, 
Is. 1, effective July 1, 1983, added “and also 
means a nursing home operated by a hospital 
which is licensed under Article 13A of Chapter 
131 of the General Statutes” at the end of sub- 
section (b) of repealed § 130-265. Pursuant to 


rules; 


Char 


inspection; 
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§ 131E-117 


NOTES 


with a remedial enforcement scheme which 
provides for injunctive relief and/or license re- 
vocation and administrative penalties. It may 
be relevant in a negligence case to show very 
generally a patient’s expectations from a nurs- 
ing home, but it is not a substitute, through 
the doctrine of negligence per se, for the well- 
established standard of care to be applied in 
negligence actions for damages against health 
care providers. Makas v. Hillhaven, Inc., 589 
F. Supp. 736 (M.D.N.C. 1984). 

In negligence actions against health care 
providers, § 90-21.12 sets the applicable 
standard of care. Makas v. Hillhaven, Inc., 
589 F. Supp. 736 (M.D.N.C. 1984). 


As used in this Part, unless otherwise specified: 
(1) “Administrator” means an administrator of a facility. 
(2) “Facility” means a nursing home and a home for the aged or disabled 
licensed pursuant to G.S. 131E-102, and also means a nursing home 
operated by a hospital which is licensed under Article 5 of G.S. Chap- 


(3) “Patient” means a person who has been admitted to a facility. 

(4) “Representative payee” means a person certified by the federal gov- 
ernment to receive and disburse benefits for a recipient of govern- 
mental assistance. (1977, c. 897, s. 1; 1983, c. 143, s. 1; c. 775, s. 1.) 


Session Laws 1983, c. 775, s. 6, the amendment 
by c. 143 has been inserted in subdivision (2) of 
this section. The reference to repealed Article 
13A of Chapter 131 has been replaced by refer- 
ence to Article 5 of Chapter 131K. 


§ 131E-117. Declaration of patient’s rights. 


) All facilities shall treat their patients in accordance with the provisions of 

) this Part. Every patient shall have the following rights: ee 

| (1) To be treated with consideration, respect, and full recognition of per- 
sonal dignity and individuality; | ' 

(2) To receive care, treatment and services which are adequate, appropri- 
ate, and in compliance with relevant federal and State statutes and 


(3) To receive at the time of admission and during the stay, a written 
statement of the services provided by the facility, including those 
required to be offered on an as-needed basis, and of related charges. 

es for services not covered under Medicare or Medicaid shal! be 

specified. Upon receiving this statement, the patient shall sign a 

written receipt which must be on 


file in the facility and available for 
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(4) To have on file in the patient’s record a written or verbal order of the 
attending physician containing any information as the attending 
physician deems appropriate or necessary, together with the proposec 
schedule of medical treatment. The patient shall give prior informec 
consent to participation in experimental research. Written evidence 
of compliance with this subdivision, including signed acknowledge. 
ments by the patient, shall be retained by the facility in the patient’ 
file; 

(5) To receive respect and privacy in the patient’s medical care program 
Case discussion, consultation, examination, and treatment shal 
remain confidential and shall be conducted discreetly. Personal and 
medical records shall be confidential and the written consent of the 
patient shall be obtained for their release to any individual, other 
than family members, except as needed in case of the patient’s trans- 
fer to another health care institution or as required by law or third 
party payment contract; | 

(6) To be free from mental and physical abuse and, except in emergen- 
cies, to be free from chemical and physical restraints unless autho- 
rized for a specified period of time by a physician according to clear 

and indicated medical need; | 

(7) To receive from the administrator or staff of the facility a reasonable 
response to all requests; 

(8) To associate and communicate privately and without restriction with 
persons and groups of the patient’s choice on the patient’s initiative 
or that of the persons or groups at any reasonable hour; to send and 
receive mail promptly and unopened, unless the patient is unable to 
open and read personal mail; to have access at any reasonable hour to 
a telephone where the patient may speak privately; and to have ac- 
cess to writing instruments, stationery, and postage; 

(9) To manage the patient’s financial affairs unless authority has been 
delegated to another pursuant to a power of attorney, or written 
agreement, or some other person or agency has been appointed for 
this purpose pursuant to law. Nothing shall prevent the patient and 
facility from entering a written agreement for the facility to manage 
the patient’s financial affairs. In the event that the facility manages 
the patient’s financial affairs, it shall have an accounting available 
for inspection and shall furnish the patient with a quarterly state- 
ment of the patient’s account. The patient shall have reasonable ac- 
cess to this account at reasonable hours; the patient or facility may 
terminate the agreement for the facility to manage the patient’s fi- 
nancial affairs at any time upon five days’ notice. 

(10) To enjoy privacy in visits by the patient’s spouse, and, if both are 
inpatients of the facility, they shall be afforded the opportunity 
where feasible to share a room; 

(11) To enjoy privacy in the patient’s room; 

(12) To present grievances and recommend changes in policies and ser- 
vices, personally or through other persons or in combination with 
others, on the patient’s personal behalf or that of others to the facil- 
ity’s staff, the community advisory committee, the administrator, the 
Department, or other persons or groups without fear of reprisal, re- 
straint, interference, coercion, or discrimination; 

(13) To not be required to perform services for the facility without per- 
sonal consent and the written approval of the attending physician; 

(14) To retain, to secure storage for, and to use personal clothing and 
possessions, where reasonable; 
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(15) To not be transferred or discharged from a facility except for medical 
reasons, the patient’s own or other patients’ welfare, nonpayment for 
the stay, or when the transfer or discharge is mandated under Title 
XVII (Medicare) or Title XIX (Medicaid) of the Social Security Act. 

_ The patient shall be given at least five days’ advance notice to ensure 
orderly transfer or discharge, unless the attending physician orders 
pe ae eae ets actions, and the reasons for them, 
shall be documented in the patient’s medical } 
ae RET p record. (1977, c. 897, s. 


CASE NOTES 


‘Applied in Makas v. Hillhaven, Inc., 589 F. 
app. 736 (M.D.N.C. 1984). 


| 131E-118. Transfer of management responsibilities. 


The patient’s representative who has been given the power in writing by the 
atient to manage the patient’s financial affairs or the patient’s legal guard- 
an as appointed by a court or the patient’s attorney-in-fact as specified in the 
ower of attorney agreement may sign any documents required by the provi- 
‘ions of this Part, may perform any other act, and may receive or furnish any 
nformation required by this Part. (1977, c. 897, s. 1; 1983, c. 775, s. 1.) 


131E-119. No waiver of rights. 


| No facility may require a patient to waive the rights specified in this Part. 
1977, c. 897, s. 1; 1983, c. 775, s. 1.) 


} 131E-120. Notice to patient. 


' (a) A copy of G.S. 131E-115 through G.S. 131E-127 shall be posted 
sonspicuously in a public place in all facilities. Copies of G.S. 131E-115 
hrough G.S. 131E-127 shall be furnished to the patient upon admittance to 
he facility, to all patients currently residing in the facility, to the sponsoring 
gency, to a representative payee of the patient, or to any person designated 
nG-S. 131E-118, and to the patient’s next of kin, if requested. Receipts for the 
statement signed by these persons shall be retained in the facility’s files. 
- (b) The address and telephone number of the section in the Department 
sesponsible for the enforcement of the provisions of this Part shall be posted 
and distributed with copies of the Part. The address and telephone number of 
she county social services department shall also be posted and distributed. 


1977, c. 897, s. 1; 1983, c. 775, s. 1.) 


§ 131E-121. Responsibility of administrator. 


_ Responsibility for implementing the provisions of this Part shall rest on the 
administrator of the facility. (1977, c. 897, s. 1; 1983, c. aD ssecks) 
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§ 131E-122. Staff training. 


Bach facility shall provide appropriate staff training to implement eagl 
patient’s rights included in this Part. (1977, c. 897, s. 1; 1983, c. 775, s. 1. 


§ 131E-123. Civil action. 


Every patient shall have the right to institute a civil action for injunctiy, 
relief to enforce the provisions of this Part. The Department, a general guard 
lan, or any person appointed as guardian ad litem pursuant to law, ma 
institute an action pursuant to this section on behalf of the patient or pa 
tients. Any agency or person named above may enforce the rights of th 
patient specified in this Part which the patient is unable to personally enforce 
(1977, c. 897, s. 1; 1983, c. 775, s. 1.) 


CASE NOTES 


Applied in Makas v. Hillhaven, Inc., 589 F. 
Supp. 736 (M.D.N.C. 1984). 


§ 131E-124. Enforcement and investigation; confidential 
ity. 


(a) The Department shall be responsible for the enforcement of the provi 
sions of this Part. The Department shall investigate complaints made to it ant 
reply within a reasonable time, not to exceed 60 days, upon receipt of a com 
plaint. 

(b) The Department is authorized to inspect patients’ medical records main 
tained at the facility when necessary to investigate any alleged violation o 
this Part. 

(c) The Department shall maintain the confidentiality of all persons whi 
register complaints with the Department and of all medical records inspectec 
by the Department. (1977, c. 897, s. 1; 1983, c. 775, s. 1.) 


CASE NOTES 


Applied in Makas v. Hillhaven, Inc., 589 F. 
Supp. 736 (M.D.N.C. 1984). 


§ 131E-125. Revocation of a license. 


(a) The Department shall have the authority to revoke a license issuec 
pursuant to G.S. 131E-102 in any case where it finds that there has been < 
substantial failure to comply with the provisions of this Part or any failure 
that endangers the health, safety or welfare of patients. 

Such revocation shall be effected by mailing to the licensee by registerec 
mail, or by personal service of, a notice setting forth the particular reasons fo! 
such action. Such revocation shall become effective 20 days after the mailing 
or service of the notice, unless the applicant or licensee, within such 20-day 
period, shall give written notice to the Department requesting a hearing, in 
which case the notice shall be deemed to be suspended. If a hearing has been 
requested, the licensee shall be given a prompt and fair hearing pursuant tc 
the Administrative Procedure Act. At any time at or prior to the hearing, the 
Department may rescind the notice of revocation upon being satisfied that the 
reasons for the revocation have been or will be removed. 
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(b) In the case of a nursing home operated by a hospital which is licensed 
der Article 5 of G.S. Chapter 131E, when the Deparenient of Human Re- 
ources finds that there has been a substantial failure to comply with the 
wrovisions of this Part, it may issue an order preventing the continued opera- 
ion of the home. 

Such order shall be effected by mailing to the hospital by registered or 
ertified mail, or by personal service of, a notice setting forth the particular 
‘easons for such action. Such order shall become effective 20 days after the 
nailing of the notice, unless the hospital, within such 20-day period, shall 

ve written notice to the Department of Human Resources requesting a hear- 
ng, in which case the order shall be deemed to be suspended. If a hearing has 
yeen requested, the hospital shall be given a prompt and fair hearing pursu- 
ant to the Administrative Procedure Act. At any time at or prior to the hear- 
ng, the Department of Human Resources may rescind the order upon being 
satisfied that the reasons for the order have been or will be removed. (1977, c. 
BOT, 8. 1; 1983, c. 143, s. 3; ¢. 775, s. 1.) 
| 
_ Editor’s Note. — Session Laws 1983,c.143, the amendment by c. 143 has been effectuated 
3. 3, effective July 1, 1983, designated the first in this section. A reference to repealed Article 
jwo paragraphs of repealed § 130-274 as sub- _13A of Chapter 131 has been replaced by refer- 


ction (a) of that section and added subsection to Arti 
). Pursuant to Session Laws 1983, c. 775, s. 6, pak tp dy ie Ware a ee 


| 
| CASE NOTES 
| Applied in Makas v. Hillhaven, Inc., 589 F. 

Supp. 736 (M.D.N.C. 1984). 


§ 131E-126. Penalties. 


’ 


' (a) The Department shall impose an administrative penalty in accordance 
with provisions of this Part on any facility: 

(1) Which fails to comply with either the entire section of patients’ rights 
listed in G.S. 131E-117 or with any one of these rights which endan- 
gers the health, safety or welfare of a patient. 

(2) Which refuses to allow an authorized representative of the Depart- 
ment to inspect the premises and records of the facility. ) 

(b) Each day of a continued violation shall constitute a separate violation. 
The penalty for each violation shall be ten dollars ($10.00) per day per patient 
affected by the violation. 

- (©) Any facility wishing to contest a penalty shall be entitled to an adminis- 
trative hearing as provided in the Administrative Procedure Act, Chapter 
150A of the General Statutes. 

(d) The Secretary may bring a civil action in the Superior Court of Wake 
County to recover the amount of the administrative penalty whenever a facil- 


ity: 
F (1) Which has not requested an administrative hearing fails to pay the 
penalty within 60 days after being notified of the penalty, or 
(2) Which has requested an administrative hearing fails to pay the pen- 
alty within 60 days after receipt of a written copy of the decision as 
provided in G.S. 150A-36. (1977, c. 897, s. 1; 1981, c. 197; 1983, c. 775, 


g: 1.) 
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Editor’s Note. — Chapter 150A, referred to and has been recodified as Chapter 150B. Se 
in this section, was rewritten by Session Laws tion 150A-36, referred to in this section, he 
1985, c. 746, s. 1, effective January 1, 1986, been recodified as 150B-36. 


CASE NOTES 


Applied in Makas v. Hillhaven, Inc., 589 F. 
Supp. 736 (M.D.N.C. 1984). 


§ 131E-127. No interference with practice of medicine 0; 
physician-patient relationship. 


Nothing in this Part shall be construed to interfere with the practice o 
medicine or the physician-patient relationship. (1977, c. 897, s. 1; 1983, c. 775 
Ss. Le) | 


§ 131E-128. Nursing home advisory committees. 


(a) It is the purpose of the General Assembly that community advisory 
committees work to maintain the intent of this Part within the nursing homes 
in this State, including nursing homes operated by hospitals licensed unde 
Article 5 of G.S. Chapter 131E. It is the further purpose of the General Assem: 
bly that the committees promote community involvement and cooperatior 
with nursing homes and an integration of these homes into a system of care 
for the elderly. 

(b) (1) A community advisory committee shall be established in each 
county which has a nursing home, including a nursing home operated 
by a hospital licensed under Article 5 of G.S. Chapter 131K, shall 
serve all the homes in the county, and shall work with each home in 
the best interest of the persons residing in each home. In a count 
which has one, two, or three nursing Sones the committee shall 
have five members. In a county with four or more nursing homes, the 
committee shall have one additional member for each nursing home 
in excess of three. 

(2) In each county with four or more nursing homes, the committee shall 
establish a subcommittee of no more than five members and no fewer 
than three members from the committee for each nursing home in 
the county. Each member must serve on at least one subcommittee. 

(3) Each committee shall be appointed by the board of county commis- 
sioners. Of the members, a minority (not less than one-third, but as 
close to one-third as possible) must be chosen from among persons 
nominated by a majority of the chief administrators of nursing homes 
in the county and of the governing bodies of the hospitals licensed 
under Article 5 of G.S. Chapter 131E, which operate nursing homes. 
If the nursing home administrators and the governing bodies of the 
hospitals licensed under Article 5 of G.S. Chapter 131E, which oper- 
ate nursing homes fail to make a nomination within 45 days after 
written notification has been sent to them by the board of county 
commissioners requesting a nomination, these appointments may be 
made by the board of county commissioners without nominations. 

(c) Each committee member shall serve an initial term of one year. An 
person reappointed to a second or subsequent term in the same county shall 
serve a three-year term. Persons who were originally nominees of nursin 
home chief administrators and the governing bodies of the hospitals license 
under Article 5 of G.S. Chapter 131E, which operate nursing homes, or who 
were appointed by the eae of county commissioners when the nursing home 


586 


# 
—§ 131E-128 HEALTH CARE FACILITIES AND SERVICES § 131E-128 
; 


_ administrators and the governing bodies of the hospitals licensed under Arti- 
cle 5 of GS. Chapter 131E, which operate nursing homes failed to make 
_ nominations, may not be reappointed without the consent of a majority of the 
nursing home chief administrators and the governing bodies of the hospitals 
licensed under Article 5 of G.S. Chapter 131E, which operate nursing homes 
within the county. If the nursing home chief administrators and the govern- 
ing bodies of the hospitals licensed under Article 5 of G.S. Chapter 131K, 
which operate nursing homes fail to approve or reject the reappointment 
within 45 days of being requested by the bortd of county commissioners, the 
“commissioners may reappoint the member if they so choose. 
~ (d) Any vacancy shall be filled by appointment of a person for a one-year 
term. Any person replacing a member nominated by the chief administrators 
and the governing bodies of the hospitals licensed under Article 5 of G.S. 
peepee 131E, which operate nursing homes or a person appointed when the 
chief administrators and the governing bodies of the hospitals licensed under 
Article 5 of G.S. Chapter 131E, which operate nursing homes failed to make a 
nomination shall be selected from among persons nominated by the adminis- 
- trators and the BONE ENDS, bodies of the hospitals licensed under Article 5 of 
G.S. Chapter 131E, which operate nursing homes, as provided in subsection 
(b). If the county commissioners fail to appoint members to a committee, or 
fail to fill a vacancy, the appointment may be made or vacancy filled by the 
Secretary or the Secretary’s designee no sooner than 45 days after the com- 
missioners have been notified of the appointment or vacancy if nomination or 
approval of the nursing home administrators and the governing bodies of the 
hospitals licensed under Article 5 of G.S. Chapter 131K, which operate nurs- 
ing homes is not required. If nominations or approval of the nursing home 
administrators and the governing bodies of the hospitals licensed under Arti- 
cle 5 of G.S. Chapter 131E, which operate nursing homes is required, the 
appointment may be made or vacancy filled by the Secretary or the Secre- 
tary’s designee no sooner than 45 days after the commissioners have received 
the nomination or approval, or no sooner than 45 days after the 45-day period 
for action by the nursing home administrators and the governing bodies of the 
hospitals licensed under Article 5 of G.S. Chapter 131K, which operate nurs- 
ing homes. 

(e) The committee shall elect from its members a chair, to serve a one-year 
term. 

(f) Each member must be a resident of the county which the committee 
serves. No person or immediate family member of a person with a financial 
interest in a home served by a committee, or employee or governing board 
member or immediate family member of an employee or governin board 
member of a home served by a committee, or immediate family member of a 

atient in a home served by a committee may be a member of a committee. 

embership on a committee shall not be considered an office as defined in 
G.S. 128-1 or G.S. 128-1.1. Any county commissioner who is appointed to the 
committee shall be deemed to be serving on the committee in an ex officio 
capacity. Members of the committee shall serve without compensation, but 
may be reimbursed for the amount of actual expenses incurred by them in the 
performance of their duties. The names of the committee members and the 
date of expiration of their terms shall be filed with the Division of Aging, 
which shall supply a copy to the Division of Facility Services. 

(g) The Division of Aging, Department of Human Resources, shall develop 
training materials which shall be distributed to each committee member and 
nursing home. Each committee member must receive training as specified by 
the Division of Aging prior to exercising any power under subsection (h) of 
this section. The Division of Aging, Department of Human Resources, shall 
provide the committees with information, guidelines, training, and consulta- 
tion to direct them in the performance of their duties. 
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(1) Each committee shall apprise itself of the general conditions un- 
der which the persons are residing in the homes, and shall work for 
the best interests of the persons in the homes. This may include 
assisting persons who have grievances with the home and facilitating 
the resolution of grievances at the local level. 


(2) Each committee shall quarterly visit the nursing home it serves. For 


each official quarterly visit, a majority of the committee members 
shall be present. In addition, each committee may visit the nursing 
home it serves whenever it deems it necessary to carry out its duties. 
In counties with four or more nursing homes, the subcommittee as- 
signed to a home shall perform the duties of the committee under this 
subdivision, and a majority of the subcommittee members must be 
present for any visit. 


(3) Each member of a committee shall have the right between 10:00 A.M. 


and 8:00 P.M. to enter into the facility the committee serves in order 
to carry out the members’ responsibilities. In a county where subcom- 
mittees have been established, this right of access shall be limited to 
homes served by those subcommittees to which the member has been 
appointed. 


(4) The committee or subcommittee may communicate through its chair 


with the Department or any other agency in relation to the interest of 
any patient. The names of all complaining persons shall remain con- 
fidential unless written permission is given for disclosure. 


(5) Each home shall cooperate with the committee as it carries out its 


duties. 


(6) Before entering into any nursing home, the committee, subcommittee, 


or member shall identify itself to the person present at the facility 
who is in charge of the facility at that time. (1977, c. 897, s. 2; 1977, 
2nd Sess., c. 1192, s. 1; 1983, c. 143, ss. 4-9; c. 775, s. 1.) 


Editor’s Note. — Session Laws 1983, c. 143, 
ss. 4-9 amended repealed § 130-9.5, effective 
July 1, 1983. Pursuant to Session Laws 1983, c. 
775, s. 6, the changes made by c. 143 have been 
effectuated in this section. References in c. 143 
to repealed Article 13A of Chapter 131 have 
been replaced by references to Article 5 of 
Chapter 131E. Chapter 143, at the end of the 
first sentence of subsection (a), inserted “in- 
cluding nursing homes operated by hospitals 
licensed under Article 5 of G.S. Chapter 131K”; 
in the first sentence of subdivision (b)(1) in- 
serted the language “including a nursing home 
operated by a hospital licensed under Article 5 
of G.S. Chapter 131E”; in subdivision (b)(3) 


added the language beginning “and of the gov- 
erning bodies” at the end of the second sen- 
tence, and inserted “and the governing bodies 
of the hospitals licensed under Article 5 of GS. 
Chapter 131E, which operate nursing homes” 
in the last sentence; in subsections (c) and (d) 
inserted “and the governing bodies of the hos- 
pitals licensed under Article 5 of G.S. Chapter 
131E, which operate nursing homes” following 
“administrators” throughout those subsections; 
and at the end of the last sentence of subsec- 
tion (d) substituted the language beginning 
“after the 45-day period for action” for “after 
the nursing home administrators’ 45-day pe- 
riod for action has expired.” 


§§ 131E-129 to 131E-134: Reserved for future codification purposes. 
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Part C. Home Health Agency Licensure Act. 


§ 131E-135. Title; purpose. 


(a) This Part shall be known as “Home Health Agency Licensure Act.” 
' (b) The purpose of this Part is to establish licensing requirements for home 
health agencies. (1983, c. 775, s. 1.) 


§ 131E-136. Definitions. 


As used in this Part, unless otherwise specified: 

(1) “Commission” means the North Carolina Medical Care Commission. 

(2) “Home health agency” means a private organization which provides 
home health services. 

(3) “Home health services” means health care and medical services and 
medical supplies provided to an individual by a home health agency 
or by others under arrangements with the agency, on a visiting basis, 
in a place of temporary or permanent residence used as an individ- 
ual’s home. The services may include but are not limited to the fol- 
lowing: 

a. Part-time or intermittent nursing care provided by or under the 
supervision of a registered nurse; 

b. Physical, occupational or speech therapy; 

c. Medical social services, home health aid services, and other thera- 
peutic services; 

d. Medical supplies, other than drugs and biologicals, and the use of 
medical appliances. (1971, c. 539, s. 1; 1983, c. 775, s. 1; 1983 
(Reg. Sess., 1984), c. 1022, s. 4.) 


Editor’s Note. — Session Laws 1983 (Reg. Effect of Amendments. — The 1983 (Reg. 
Sess., 1984), c. 1022, s. 8, makes the act effec- Sess., 1984) amendment substituted “North 
tive from November 1, 1984, through June 30, Carolina Medical Care Commission” for “Com- 
» 1987. mission for Health Services” in subdivision (1). 


-§ 131E-137. Home health services to be provided in all 
counties. 


(a) Every county shall provide home health services as defined in this Part. 
_ (b) For purposes of this section, home health services shall be as defined in 
this Part, except that these services may be provided by any organization 
- listed in subsection (c) of this section. 

(c) Home health services may be provided by a county health department, 
by a district health department, by a home health agency licensed under this 
Part, or by a public agency. The county may provide home health services by 
contract with another health department or with a home health agency or 
public agency in another county. 

 (d) Repealed by Session Laws 1985, c. 8, s. 1, effective July 1, 1985. (1977, 
9nd Sess., c. 1184; 1979, c. 754, s. 1; 1983, c. 775, s. 1; 1985, c. 8.) 


) Effect of Amendments. — The 1985 apply to Pamlico County as long as it continues 
amendment, effective July 1, 1985, deleted to furnish an equivalent home health service to 
subsection (d), which read “After December 31, clients as provided by this section.” 

1979, the provisions of this section shall not 
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§ 131E-138. Licensure requirements. 


(a) No person shall operate a home health agency without a license oO. 
tained from the Department. 4 

(b) An applicant shall provide nursing service and at least one other hon! 
health service, as stated in G.S. 131E-136(8). nf 

(c) An application for a license shall be available from the Department, ar’ 
each application filed with the Department shall contain all information r| 
quested by the Department. A license shall be granted to the applicant upon 
determination by the Department that the applicant has complied with tk 
provisions of this Part and the rules promulgated by the Commission unde 
this Part. 

(d) The Department shall renew the license in accordance with the rules 
the Commission. 

(e) Each license shall be issued only for the premises and persons named if 
the license and shall not be transferable or assignable except with the writte 
approval of the Department. | 

(f) The license shall be posted in a conspicuous place on the licensed prem 
ises. (1971, c. 539, s. 1; 1973, c. 476, s. 128; 1983, c. 775, s. 1.) | 


§ 131E-139. Adverse action on a license. 


(a) The Department may suspend, revoke, annul, withdraw, recall, cance 
or amend a license when there has been a substantial failure to comply witl 
the provisions of this Part or the rules promulgated under this Part. | 

(b) The provisions of Chapter 150A of the General Statutes, The Adminis | 
trative Procedure Act, shall govern all administrative action and judicia 
review in cases where the Department has taken the action described it, 
subsection (a). (1971, c. 539, s. 1; 1973, c. 476, s. 128; 1963) Co Liga: 1. 


, 
Editor’s Note. — Chapter 150A, referred to 1985, c. 746, s. 1, effective January 1, 1986. 
in this section, was rewritten by Session Laws and has been recodified as Chapter 150B. 


§ 131E-140. Rules and enforcement. 


(a) The Commission is authorized to adopt, amend and repeal all rules 
necessary for the implementation of this Part. . | 
(b) The Department shall enforce the rules adopted or amended by the 
Commission with respect to home health agencies. (1971, c. 539, s. 1; 1973, c. 
476, s. 128; 1983, c. 775, s. 1.) | 


§ 131E-141. Inspection. 


(a) The Department shall inspect home health agencies in accordance with 
rules adopted by the Commission to determine compliance with the provisions 
of this Part and the rules established by the Commission. 

(b) Notwithstanding the provisions of G.S. 8-53, “Communications between 
physician and patient,” or any other provision of law relating to the confiden- 
tiality of communications between physician and patient, the representatives 
of the Department who make these inspections may review any writing or 
other record in any recording medium which pertains to the admission, dis- 
charge, medication, treatment, medical condition, or history of persons who 
are or have been clients of the agency being inspected unless that client 
objects in writing to review of that client’s records. Physicians, psychiatrists, 
nurses, and anyone else involved in giving treatment at or through an agency 
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yho may be interviewed by representatives of the Department may disclose to 
shese representatives information related to any inquiry, notwithstanding the 
bxistence of the physician-patient privilege in G.S. 8-53, “Communication 
petween physician and patient,” or any other rule of law; Provided the client 
has not made written objection to this disclosure. The agency, its employees, 
and any person interviewed during these inspections shall be immune from 
iability for damages resulting from the disclosure of any information to the 
Department. Any confidential or privileged information received from review 
of records or interviews shall be kept confidential by the Department and not 
‘disclosed without written authorization of the client or legal representative, 
or unless disclosure is ordered by a court of competent jurisdiction. The De- 
partment shall institute appropriate policies and procedures to ensure that 
this information shall not be disclosed without authorization or court order. 
The Department shall not disclose the name of anyone who has furnished 
information concerning an agency without the consent of that person. Neither 
the names of persons furnishing information nor any confidential or privi- 
leged information obtained from records or interviews shall be considered 
“public records” within the meaning of G.S. 132-1, “*Public records’ defined.” 
Prior to releasing any information or allowing any inspections referred to in 
this section, the client must be advised in writing by the licensed agency that 
the client has the right to object in writing to release of information or review 
of the client’s records and that by an objection in writing the client may 
‘prohibit the inspection or release of the records. (1971, c. b3o) See 19 Tore 
‘476, s. 128; 1981, c. 586, s. 2; 1983, c. 775, s. 1.) 


§ 131E-142. Injunction. 


(a) Notwithstanding the existence or pursuit of any other remedy, the De- 
partment may, in the manner provided by law, maintain an action in the 
name of the State for injunction or other process against any person or govern- 
‘mental unit to restrain or prevent the establishment, conduct, management or 
operation of a home health agency without a license. 
(b) If any person shall hinder the proper performance of duty of the Secre- 
tary or a representative in carrying out the provisions of this Part, the Secre- 
tary may institute an action in the superior court of the county in which the 
hindrance occurred for injunctive relief against the continued hindrance irre- 
spective of all other remedies at law. 
"~~ (c) Actions under this section shall be in accordance with Article 37 of 
Chapter 1 of the General Statutes and Rule 65 of the Rules of Civil Procedure. 


(1983, c. 775, s. 1). 


3§ 131E-143, 131E-144: Reserved for future codification purposes. 


Part D. Ambulatory Surgical Facility Licensure. 


-§ 131E-145. Title; purpose. 
(a) This Part shall be known as the “Ambulatory Surgical Facility Licen- 


sure Act.” . | 
(b) The purpose of this Part is to provide for the development, establish- 


ment and enforcement of basic standards: 
(1) For the care and treatment of individuals in ambulatory surgical 


facilities; and 
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(2) For the maintenance and operation of ambulatory surgical facilit: 
so as to ensure safe and adequate treatment of such individuals 
ambulatory surgical facilities. (1977, 2nd Sess., c. 1214, s. 1; 1983, 
775, s. 1.) 


§ 131E-146. Definitions. 


As used in this Part, unless otherwise specified: 

(1) “Ambulatory surgical facility” means a facility designed for the prov 
sion of an ambulatory surgical program. An ambulatory surgical f 
cility serves patients who require local, regional or general anesth 
sia and a period of post-operative observation. An ambulatory 
cal facility may only admit patients for a period of less than 24 how: 
and must provide at least one designated operating room and at lea 
one designated recovery room, have available the necessary equi 
ment and trained personnel to handle emergencies, provide adequai 
quality assurance and assessment by an evaluation and review 
mittee, and maintain adequate medical records for each patient. A 
ambulatory surgical facility may be operated as a part of a physicia 
or dentist’s office, provided the facility is licensed under GS. Chapte 
131E, Article 6, Part D, but the performance of incidental, limite 
ambulatory surgical procedures which do not constitute an ambulz 
tory surgical program as defined in subdivision (1a) and which 
performed in a physician or dentist’s office does not make that offie 
an ambulatory surgical facility. | 

(la) “Ambulatory surgical program” means a formal program for provid 
ing on a same-day basis those surgical procedures which require lo 
cal, regional or general anesthesia and a period of post-operativi 
observation to patients whose admission for more than 24 hours i 
determined, prior to surgery, to be medically unnecessary. 

(2) “Commission” means the North Carolina Medical Care Commission 
(1977, 2nd Sess., c. 1214, s. 1; 1983, ¢. 775, s. 1; 1983 (Reg. Sess. 
1984), c. 1064, s. 1.) | 


Effect of Amendments. — The 1983 (Reg. rewrote subdivision (1) and inserted subdivi 
Sess., 1984) amendment, effective July 2, 1984, sion (1a). 


§ 131E-147. Licensure requirement. 


(a) No person shall operate an ambulatory surgical facility without a li. 
cense obtained from the Department. 

(b) Applications shall be available from the Department, and each applica. 
tion filed with the Department shall contain all necessary and reasonable 
information that the Department may by rule require. A license shall be 
granted to the applicant upon a determination by the Department that the 
applicant has complied with the provisions of this Part and the rules promul- 
gated by the Commission under this Part. 

(c) A license to operate an ambulatory surgical facility shall be annually 
renewed upon the oe and the department’s approval of a renewal applica- 
tion. The renewal application shall be available from the Department and 
shall contain all necessary and reasonable information that the Department 
may by rule require. 

(d) Each license shall be issued only for the premises and persons named in 
the application and shall not be transferable or assignable except with the 
written approval of the Department. 
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\} (e) Licenses shall be posted in a conspicuous pl the li ' 
(4977, 2nd Sess., c. 1214, s. 1; 1983, c. 775. 3 ah ace on the licensed premises. 


; 131E-148. Adverse action on a license. 


(a) Subject to subsection (b), the Department is authorized to deny a new or 
venewal application for a license, and to amend, recall, suspend or revoke an 
oxisting license upon a determination that there has been a substantial fail- 
ee comply with the provisions of this Part or the rules promulgated under 
nis rar. 

Wi (b) The provisions of Chapter 150A of the General Statutes, the Adminis- 


Mi: ative Procedure Act, shall govern all administrative action and judicial 
review in cases where the Department has taken the action described in 
“subsection (a). (1977, 2nd Sess., c. 1214, s. 1; 1983, c. 775, s. 1.) 
il Editor’s Note. — Chapter 150A, referred to 1985, c. 746, s. 1, effective January 1, 1986, 


pin this section, was rewritten by Session Laws and has been recodified as Chapter 150B. 


Nie 
w§ 131E-149. Rules and enforcement. 


i (a) The Commission is authorized to adopt, amend and repeal all rules 
unecessary for the implementation of this Part. These rules shall be no stricter 
than those issued by the Commission under G.S. 131E-79 of the Hospital 
Licensing Act. 

ie (D) The Department shall enforce the rules adopted or amended by the 
, Commission with respect to ambulatory surgical facilities. (1977, 2nd Sess., c. 
1214, s. 1; 1983, c. 775, s. 1.) 


Ki 
t 


ig 131E-150. Inspections. 


(a) The Department shall make or cause to be made inspections of ambula- 
‘tory surgical facilities as necessary. The Department is authorized to delegate 
to a State officer, agent, board, bureau or division of State government the 
authority to make inspections according to the rules adopted by the Commis- 
| sion. The Department may revoke this delegated authority in its discretion. 
' (b) Notwithstanding the provisions of G.S. 8-53, “Communications between 
physician and patient,” or any other provision of law relating to the confiden- 
‘tiality of communications between physician and patient, the representatives 
‘of the Department who make these inspections may review any writing or 
| other record in any recording medium which pertains to the admission, dis- 
charge, medication, treatment, medical condition, or history of persons who 
| are or have been patients of the facility being inspected unless that patient 
‘objects in writing to review of that patient’s records. Physicians, psycholo- 
| gists, psychiatrists, nurses, and anyone else involved in giving treatment at or 
| through a facility who may be interviewed by representatives of the Depart- 
| ment may disclose to these representatives information related to an inquiry, 
notwithstanding the existence of the physician-patient privilege in G.S. 8-53, 
“Communication between physician and patient,” or any other rule of law; 
| Provided the patient has not made written objection to this disclosure. The 
| facility, its employees, and any person interviewed during these inspections 
| shall be immune from liability for damages resulting from the disclosure of 
_ any information to the Department. Any confidential or NE Sr informa- 
tion received from review of records or interviews shall be kept confidential by 
the Department and not disclosed without written authorization of the patient 
or legal representative, or unless disclosure is ordered by a court of competent 


; canes 


eee 
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jurisdiction. The Department shall institute appropriate policies and proc 
dures to ensure that this information shall not be disclosed without authoriz; — 
tion or court order. The Department shall not disclose the name of anyone wk 
has furnished information concerning a facility without the consent of the 
person. Neither the names of persons furnishing information nor any conf 
dential or privileged information obtained from records or interviews shall tk 
considered “public records” within the meaning of G.S. 132-1, “‘Public record 
defined.” Prior to releasing any information or allowing any inspections r_ 
ferred to in this section, the patient must be advised in writing by the facilit 
that the patient has the right to object in writing to this release of informatio _ 
or review of the records and that by objecting in writing, the patient ma 
prohibit the inspection or release of the records. (1977, 2nd Sess., c. 1214, s. 1 
1981, c. 586, s. 5; 1983, c. 775, s. 1.) 


OPINIONS OF ATTORNEY GENERAL 


Posting of sign concerning right to ob- Mr. I. O. Wilkerson, Jr., Director, Division ¢_ 
ject to release of information is insufficient Facility Services, 51 N.C.A.G. 17 (1981), rer 
notice. — See Opinion of Attorney General to dered under former § 131B-7. 


§ 131E-151. Penalties. 


A person who owns in whole or in part or operates an ambulatory surgica 
facility without a license is guilty of a misdemeanor, and upon conviction wil _ 
be subject to a fine of not more than fifty dollars ($50.00) for the first offense 
and not more than five hundred dollars ($500.00) for each subsequent offense | 
Each day of continuing violation after conviction is considered a separate 
offense. (1977, 2nd Sess., c. 1214, s. 1; 1983, c. 775, s. 1.) : | 


§ 131E-152. Injunction. 


(a) Notwithstanding the existence or pursuit of any other remedy, the De- 
partment may, in the manner provided by law, maintain an action in the 
name of the State for injunction or other process against any person or govern-. 
mental! unit to restrain or prevent the establishment, conduct, management or 
operation of an ambulatory surgical facility without a license. | 

(b) If any person shall hinder the proper performance of duty of the Secre- 
tary or a representative in carrying out the provisions of this Part, the Secre-. 
tary may institute an action in the superior court of the county in which the 
hindrance occurred for injunctive relief against the continued hindrance, irre- 
spective of all other remedies at law. | 

(c) Actions under this section shall be in accordance with Article 37 of 
Chapter 1 of the General Statutes and Rule 65 of the Rules of Civil Procedure. 
(1977, 2nd Sess., c. 1214, s. 1; 1983, c. 775, s. 1.) | 


§§ 131E-153, 131E-154: Reserved for future codification purposes. 
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ARTICLE 7. 


Regulation of Ambulance Services. 


3 131E-155. Definitions. 


. As used in this Article, unless otherwise specified: 

(1) “Ambulance” means any privately or publicly owned motor vehicle, 
aircraft, or vessel that is specially designed, constructed, or modified 
and equipped and is intended to be used for and is maintained or 
operated for the transportation on the streets or highways, water- 
ways or airways of this State of persons who are sick, injured, 
wounded, or otherwise incapacitated or helpless. 

(2) “Ambulance attendant” means an individual who has completed a 
training program in emergency medical care and first aid approved 
by the Department and has been certified as an ambulance attendant 
by the Department. 

(3) “Ambulance provider” means an individual, firm, corporation or asso- 
ciation who engages or professes to engage in the business or service 
of transporting patients in an ambulance. 

(4) “Commission” means the North Carolina Medical Care Commission. 

(5) “Emergency medical technician” means an individual who has com- 
pleted a training program in emergency medical care at least equal 
to the National Standard Training Program for emergency medical 
technicians as defined by the United States Department of Transpor- 
tation and has been certified as an emergency medical technician by 
the Department. 

(6) “Patient” means an individual who is sick, injured, wounded, or other- 
wise incapacitated or helpless such that the need for some medical 
assistance might be anticipated while being transported to or from a 
medical facility. 

(7) “Practical examination” means a test where an applicant for certifica- 
tion or recertification as an emergency medical technician or ambu- 
lance attendant demonstrates the ability to perform specified emer- 
gency medical care skills. (1983, c. 775, s. 1.) 


Legal Periodicals. — For article, “The Ob- sated Hospital Care to the Medically Indigent,” 
ligation of North Carolina Municipalities and see 20 Wake Forest L. Rev. 317 (1984). 
Hospital Authorities to Provide Uncompen- 


| § 131E-156. Permit required to operate ambulance. 


(a) No person, firm, corporation, or association, either as owner, agent, 
provider, or otherwise, shall furnish, operate, conduct, maintain, advertise, or 
otherwise engage in or profess to be engaged in the business or service of 
transporting patients upon the streets or highways, waterways or airways in 
North Carolina unless a valid permit from the Department has been issued for 
each ambulance used in the business or service. 

(b) Before a permit may be issued for a vehicle to be operated as an ambu- 
lance, the ambulance provider must apply to the Department for an ambu- 
lance permit. Application shall be made upon forms and according to proce- 
dures established by the Department. Prior to issuing an original or renewal 
permit for an ambulance, the Department shall determine that the vehicle for 
which the permit is issued meets all requirements as to equipment, design, 
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supplies and sanitation as set forth in this Article and in the rules of + 
Commission and that the ambulance provider has the certified personnel n 
essary to operate the ambulance in accordance with this Article. Perr 
issued for ambulances shall be valid for a period specified by the Departme 
not to exceed one year. 

(c) Duly authorized representatives of the Department may issue tem) 
rary permits for vehicles not meeting required standards for a period not 


cs 224, ‘sul; 1983) cr 7ebie21)) 


§ 131E-157. Standards for equipment; inspection of equi): 
ment and supplies required for ambulances. 


(a) The Commission shall adopt rules specifying equipment, sanitatio) 
supply and design requirements for ambulances. 

(b) The Department shall inspect each ambulance for compliance with t]; 
requirements set forth by the Commission and this Article when it deems ¢ 
inspection is necessary. The Department shall maintain a record of the inspe| 
tion. | 

(c) Upon a determination, based upon an inspection, that an ambulan 
fails to meet the requirements of this Article or rules adopted under th! 
Article, the Department may suspend or revoke the permit for the ambulanc 
concerned until these requirements are met. (1967, c. 343, s. 3; 1973, c. 476, 
128; c. 1224, s. 1; 1983, c. 775, s. 1.) | 


§ 131E-158. Certified personnel required. 


(a) Every ambulance when transporting a patient on an emergency missio | 
shall be occupied at a minimum by the following: | 
(1) At least one emergency medical technician who shall be responsibl] 

for the medical aspects of the mission prior to arrival at the medica 

facility, assuming no other individual of higher certification or li 

cense is available; and | 

(2) One ambulance attendant who is responsible for the operation of th 
vehicle and rendering assistance to the emergency medical techni 

cian. | 

(b) The Commission shall adopt rules setting forth exemptions to the re 
quirements stated in (a) of this section applicable to situations where exemp 
tions are considered by the Commission to be in the public interest. (1967, c 


343, s. 3; 1973, c. 476, s. 128; c. 725: ¢. 1224, s. 1; 1975, c. 612; 1983, c. 775, s 
1.) | 


§ 131E-159. Requirements for certification. 


(a) An individual seeking certification as an emergency medical technician 
or ambulance attendant shall apply to the Department using forms prescribed 
by that agency. The Department’s representatives shall examine the appli- 
cant for emergency medical technician by written and practical examination 
and the applicant for ambulance attendant by written (or oral if requested) 
and practical examination. The Department shall issue a certificate to the 
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\yplicant who meets all the requirements set forth in this Article and the 
‘jles adopted for this Article and who successfully completes the examina- 
‘ns required for certification. Emergency medical technician and ambulance 
‘tendant certificates shall be valid for a period not to exceed two years and 

ay be renewed after reexamination if the holder meets the requirements set 
)rth in the rules of the Commission. The Department is authorized to revoke 
i suspend a certificate at any time it determines that the holder no longer 


4(b) The Commission shall adopt rules setting forth the qualifications re- 
uired for certification of ambulance attendants and emergency medical tech- 
cians. 

(c) Duly authorized representatives of the Department may issue tempo- 
iry certificates with or without examination upon finding that this action 
ill be in the public interest. Temporary certificates shall be valid for a period 
yt exceeding 90 days. (1967, c. 343, s. 3; 1973, c. 476, s. 128; c. 725; c. 1224, s. 
1975, c. 612; 1983, c. 775, s. 1.) 


131E-160. Exemptions. 


The following vehicles are exempt from the provisions of this Article: 

(1) Privately owned vehicles not regularly used in the business of trans- 
porting patients; 

(2) A vehicle rendering service as an ambulance in case of a major catas- 
trophe or emergency, when the permitted ambulances based in the 
locality of the catastrophe or emergency are insufficient to render the 
services required; 

(3) Any ambulance based outside this State, except that an ambulance 
which receives a patient within this State for transportation to a 
location within this State shall comply with the provisions of this 
Article; 

(4) Ambulances owned and operated by an agency of the United States 
government; and 

| (5) Vehicles owned and operated by rescue squads chartered by the State 
of North Carolina as nonprofit corporations or associations which are 
not regularly used to transport sick, injured, wounded or otherwise 
incapacitated or helpless persons except as a part of rescue opera- 
Monee dot Ceo 44.8. 0.0. 1201 aS. Jel 9oo,C. LLO.s. te) 


i 


} 131E-161. Violation declared misdemeanor. 


It shall be the responsibility of the ambulance provider to ensure that the 
mbulance operation complies with the provisions of this Article and all rules 
idopted for this Article. Upon the violation of any part of this Article or any 
ule adopted under authority of this Article, the Department shall have the 
ower to revoke or suspend the permits of all vehicles owned or operated by 
he violator. The operation of an ambulance without a valid permit or after a 
yermit has been suspended or revoked or without an emergency medical tech- 
‘ician and ambulance attendant aboard as required by G.S. 131H-158, shall 
onstitute a misdemeanor punishable by a fine or imprisonment or both in the 
liscretion of the court. (1967, c. 343, s. 3; 1973, c. 476, s. 128; 1983, c. 775, s. 1.) 
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ARTICLE 8. 


Cardiac Rehabilitation Certification Program. | 


§ 131E-165. Title; purpose. 


(a) This Article shall be known as the “Cardiac Rehabilitation Certificat 

Program.” | 

(b) The purpose of this Article is to provide for the development, establiy, 
ment, and enforcement of basic rules and certification: 

(1) For the care and treatment of individuals in out-of-hospital card 

rehabilitation programs; and : 

(2) For the maintenance and operation of cardiac rehabilitation progra: 

to ensure safe and adequate treatment of individuals in cardiac ret. 

bilitation programs. (1983, c. 775, s. 1.) | 


Legal Periodicals. — For article, “The Ob- _ sated Hospital Care to the Medically Indiger’ 
ligation of North Carolina Municipalities and see 20 Wake Forest L. Rev. 317 (1984). 
Hospital Authorities to Provide Uncompen- 


§ 131E-166. Definitions. 


As used in this Article, unless otherwise specified: 

(1) “Cardiac Rehabilitation Program” means a program certified und. 
this Article for the delivery of cardiac rehabilitation services to c! 
ents in environments other than hospitals and includes, but shall n: 
be limited to, coordinated, physician-directed, individualized pr. 
grams of therapeutic activity and adaption designed to assist tl 
cardiac patient in attaining the highest rehabilitative potential. 

(2) “Certification” means the issuance of a certificate by the Departme: 
upon determination that cardiac rehabilitation services offered at | 
given program site meet all cardiac rehabilitation program rule 
(1983, c. 775, s. 1.) . 


§ 131E-167. Certificate requirement. 


(a) Applications for certification shall be available from the Departmen 
and each application filed with the Department shall contain all necessary 
and reasonable information that the Department may by rule require. A ce: 
tificate shall be granted to the applicant for a period not to exceed two yea 
upon a determination by the Department that the applicant has substantial] 
complied with the provisions of this Article and the rules promulgated by th 
Department under this Article. 

bb) A provisional certificate may be issued for a period not to exceed si 
months to a program: 

(1) That does not substantially comply with the rules, when failure t 
comply does not endanger the health, safety, or welfare of the client 
being served by the program; 

(2) During the initial stages of operation if determined appropriate by th 
Department. 

(c) Prior to offering a cardiac rehabilitation program as defined in thi 
Article, such a program must be inspected, evaluate , and certified as havin; 
substantially met the rules adopted by the Department under this Article 
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(d) A certificate to operate a Cardiac Rehabilitation Program shall be 
enewed upon the successful re-evaluation of the program as stated in the 
ales adopted pursuant to this Article. 

_(e) Each certificate shall be issued only for the premises and persons named 
ithe application and shall not be transferable or assignable except with the 
men Aten of ae deep 

(f) A certificate shall be posted in a conspicuous place . 
ee aire ci) p p on the certified prem 


| 131E-168. Adverse action on a certificate. 


(a) Subject to subsection (b), the Department is authorized to deny a new or 
enewal certificate and to suspend or revoke an existing certificate upon de- 
ermination that there has been a substantial failure to comply with the 
rovisions of this Article or the rules promulgated under this Article. 

(b) The provisions of Chapter 150A of the General Statutes, the Adminis- 
rative Procedure Act, shall govern all administrative action and judicial 
eview in cases where the Department has taken the action described in 
ubsection (a). (1983, c. 775, s. 1.) 


Editor’s Note. — Chapter 150A, referred to 1985, c. 746, s. 1, effective January 1, 1986, 
1 this section, was rewritten by Session Laws and has been recodified as Chapter 150B. 


.131E-169. Rules and enforcement. 


(a) The Department is authorized to adopt, amend, and repeal all rules as 
nay be designed to further the accomplishment of this Article. 

(b) The Department shall enforce the rules adopted for the certification of 
ardiac rehabilitation programs. (1983, c. 775, s. 1.) 


. 131E-170. Inspections. 


(a) The Department shall make or cause to be made inspections of Cardiac 
tehabilitation Programs as it deems necessary. The Department is empow- 
red to delegate to a State officer, agent, board, bureau or division of State 
‘overnment the authority to make these inspections according to the rules 
romulgated by the Department. In addition, an individual who is not a State 
fficer or agent and who is delegated the authority to make these inspections 
nust be approved by the Department. The Department may revoke this dele- 
ated authority in its discretion. 

(b) Notwithstanding the provisions of G.S. 8-53, “Communications between 
hysician and patient,” or any other provision of law relating to the confiden- 
iality of communications between physician and patient, the representatives 
f the Department who make these inspections may review any writing or 
ther record in any recording medium which pertains to the admission, dis- 
harge, medication, treatment, medical condition, or history of persons who 
re or have been patients of the program being inspected unless that patient 
bjects in writing to review of that patient’s records. Physicians, psychiatrists, 
urses, and anyone else involved in giving treatment at or through a program 
yho may be interviewed by representatives of the Department may disclose to 
hese representatives information related to any inquiry, notwithstanding the 
xistence of the physician-patient privilege in G.S. 8-53, “Communication 
tween physician and patient,” or any other rule of law, provided the patient 
as not made written objection to this disclosure. The program, its employees, 
md any person interviewed during these inspections shall be immune from 
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liability for damages resulting from the disclosure of any information to te 
Department. Any confidential or privileged information received from revi. 
of records or interviews shall be kept confidential by the Department and r¢ 
disclosed without written authorization of the patient or legal representatiy 
or unless disclosure is ordered by a court of competent jurisdiction. The I 
partment shall institute appropriate policies and procedures to ensure tht 
this information shall not be disclosed without authorization or court ord: 
The Department shall not disclose the name of anyone who has furnishj 
information concerning a facility without the consent of that person. Neithy 
the names of persons furnishing information nor any confidential or pri: 
leged information obtained from records or interviews shall be consider 
“public records” within the meaning of G.S. 132-1, “‘Public records’ definec 
Prior to releasing any information or allowing any inspections referred to 
this section, the patient must be advised in writing by the program that ti: 
patient has the right to object in writing to the release of information © 
review of the records and that by an objection in writing the patient m: 
prohibit the inspection or release of the records. (1983, c. 775, s. 1.) | 


§§ 131E-171 to 131E-174: Reserved for future codification purposes. | 


ARTICLE 9. 
Certificate of Need. | 


§ 131E-175. Findings of fact. 


The General Assembly of North Carolina makes the following finding) 

(1) That, because of the manner in which health care is financed, th 

forces of free market competition are largely absent and that gover! | 

ment regulation is therefore necessary to control the cost, utilizatior 

and distribution of health services. | 

(2) That the continuously increasing cost of health care service 

threatens the health and welfare of the citizens of this State in tha 

citizens need assurance of economical and readily available healt. 

care. | 

(3) That the current system of planning for health care facilities an’ 

equipment has led to the proliferation of new inpatient acute car 

facilities and medical equipment beyond the need of many localitie 

in this State and an inadequate supply of health personnel and a 

resources for long term, intermediate, and ambulatory care in man) 

localities. 

(4) That this trend of proliferation of unnecessary health care facilitie; 

and equipment results in costly duplication and underuse of facili 

ties, with the availability of excess capacity leading to unnecessary 

use of expensive resources and overutilization of acute care hospita 

services by physicians. | 

(5) That a certificate of need law is required by Title XV of the Public 

Health Service Act as a condition for receipt of federal funds. If these 

funds were withdrawn the State of North Carolina would lose in 

excess of fifty-five million dollars ($55,000,000). 

(6) That excess capacity of health facilities places an enormous economic 

burden on the public who pay for the construction and operation of 

these facilities as patients, health insurance subscribers, health plan 
contributors, and taxpayers. 
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‘Editor’s Note. — Session Laws 1977, 2nd 
§s., c. 1182, which enacted repealed 
131-175 to 131-188, predecessors to this Ar- 
‘le, provided in s. 4, as amended by Session 
iws 1981, c. 1127, s. 30, and Session Laws 
81 (Reg. Sess., 1982), c. 1242, s. 1(a): 

“This act shall not apply to any project which 
is received approval under the Section 1122, 
L. 92-603 program prior to January 1, 1979, 
long as construction has commenced before 
nuary 1, 1980. 

“This act shall not apply to any project for 
ich application is made under this Section 
22, P.L. 92-603 program between July 1, 
78, and January 1, 1979, if such application 
approved, and construction has commenced 
fore January 1, 1980. 

“Rules and Regulations under this act may 
issued at any time after the date of ratifica- 
mn of this act [June 16, 1978], but shall not 
come effective prior to January 1, 1979. 
‘Provided, that, notwithstanding the previ- 
s two paragraphs, this act shall apply to any 
pject described in either of those two para- 
aphs or exempt from this act because con- 
uction had commenced prior to June 16, 
78, unless, prior to January 1, 1983: 

“(1) Sufficient land has been acquired for 
2 project; 

(2) All necessary building permits and 
ning or subdivision approval has been ob- 
ned; 

(3) A construction contract has been 
rarded and payments have been made on the 
istruction contract; and 

(4) Either foundation walls for the project 
ve been raised above grade level, or if a 
ilding or buildings existed on that site on 
nuary 1, 1983, a contract has been signed to 
ze them and total or partial demolition has 
cen place. 

‘Provided further, that this paragraph does 
[ apply to any project required to be licensed 
der Article 13A of Chapter 131 of the Gen- 
il Statutes.” 

Session Laws 1981 (Reg. Sess., 1982), c. 
42,8. 1(b), provided: 

‘Any beds released as a result of tests set 
th in subsection (a) of this section shall be 
iced in a statewide pool, from which alloca- 
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able in the area to be served. 


§ 131E-175 


(7) That the general welfare and protection of lives, health, and property 
of the people of this State require that new institutional health ser- 
vices to be offered within this State be subject to review and evalu- 
ation as to type, level, quality of care, feasibility, and other criteria as 
determined by provisions of this Article or by the North Carolina 
Department of Human Resources pursuant to provisions of this Arti- 

_ cle prior to such services being offered or developed in order that only 
appropriate and needed institutional health services are made avail- 

(1977, 2nd Sess., c. 1182, s. 2; 1981, c. 


tions can be made, with first priority being 
given to those counties which do not have at 
least one skilled care or one intermediate care 
facility.” 

Session Laws 1981, c. 1127, s. 89, and 1981 
(Reg. Sess., 1982), c. 1242, s. 2, contain sever- 
ability clauses. 

Session Laws 1983, c. 775, s. 2, provides: 

“Sec. 2. Section 4 of Chapter 1182, Session 
Laws of 1977 (Second Session 1978), as 
amended by Section 30 of Chapter 1127, Ses- 
sion Laws of 1981, and as amended by Section 
l(a) of Chapter 1242, Session Laws of 1981 
(Regular Session, 1982), is not repealed and is 
hereby reenacted to apply to Article 9 of Chap- 
ter 1242, Session Laws of 1981 (Regular Ses- 
sion, 1982), is not repealed and is hereby reen- 
acted to apply to Article 9 of Chapter 131E of 
the General Statutes as of the effective date of 
this act. Session 1(b) of Chapter 1242, Session 
Laws of 1981 (Regular Session, 1982) is not 
repealed and is hereby reenacted to apply to 
Article 9 of Chapter 131E of the General Stat- 
utes as of the effective date of this act.” 

Session Laws 1983, c. 415, provides for a one- 
year freeze on the granting of certificates of 
need for alcohol treatment beds, drug treat- 
ment beds, or both. Sections 1 through 4 of the 
act provide as follows: 

“Section 1. Notwithstanding any law to the 
contrary, beginning with the effective date of 
this act the North Carolina Department of 
Human Resources shall not issue any certifi- 
cate of need under Article 18 of Chapter 131 
[Article 9 of Chapter 131E] of the General 
Statutes for any alcohol treatment beds, drug 
treatment beds, or both unless the governing 
body of the applicable health systems agency 
has rendered or decided not to render, by April 
30, 1983, a recommendation on the application 
for alcohol treatment beds, drug treatment 
beds, or both. This prohibition will expire June 
30, 1984. For reviews commenced after June 
30, 1984, new applications must be submitted 
and the State shall not accept any such appli- 
cations prior to April 1, 1984. 

“Sec. 2. Prior to the end of this limitation the 
Department of Human Resources is directed to 
review and revise “policy, criteria and stan- 
dards for health care facilities” for alcohol and 
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drug abuse treatment as required by G.S. 
131-177(4) [131E-177(4)] with the specific 
objective of limiting expansion in this area to 
the most cost effective treatment alternatives. 

“Sec. 3. The North Carolina Mental Health 
Study Commission is directed to appoint an Ad 
Hoc Committee of recognized specialists in the 
field of Alcohol and Drug Rehabilitation Treat- 
ment. The Ad Hoc Committee shall be of the 
size and composition as determined by the 
Study Commission and members of the com- 
mittee shall be responsible for their own ex- 
penses. 

“This Ad Hoc Committee shall study, but not 
be limited to, development of criteria for defin- 
ing the appropriate place of treatment, i.e., am- 
bulatory or inpatient care; and define the opti- 
mal method(s) of treatment including appropri- 
ate mix of professional and supportive person- 
nel. These and other related issues shall be 
studied particularly as they pertain to the most 
cost effective treatment of the client within the 
public and private sectors. 

“This Ad Hoc Committee shall report its rec- 
ommendations on proposed State policies and 
any needed statutory revisions to the Study 
Commission by February 1, 1984. 

“Sec. 4. This act is effective upon ratifica- 
tion.” 

The Act was ratified June 2, 1983. 

Session Laws 1983, c. 835, s. 1, provides: 
“Notwithstanding any other law to the con- 
trary, including Chapter 1127, Section 31 of 
the 1981 Session Laws and any other similar 
or special provision found in the 1983 Session 
Laws, if a county has a population of 25,000 or 
more and if no nursing home licensed under 
G.S. 130-9(e) [see now § 131E-100 et seq.] is 
located in such county, the Department of 
Human Resources may issue a certificate of 
need under Article 18 of Chapter 131 [Article 9 
of Chapter 131E] of the General Statutes and 
the regulations promulgated thereunder, in- 
cluding the State Medical Facilities Plan. 

Session Laws 1983, c. 835, s. 2, provides that 
the act is effective upon ratification. The act 
was ratified July 20, 1983. 

Session Laws 1983 (Reg. Sess., 1984), c. 999, 
provides: “Section 1. Notwithstanding the pro- 


CASE 


For discussion of history and purpose of 
the North Carolina certificate of need leg- 
islation, see North Carolina ex rel. Edmisten 
v. P.I.A. Asheville, Inc., 740 F.2d 274 (4th Cir. 
1984). 

The certificate of need requirements rep- 
resent a clearly articulated policy by the 
State of North Carolina to regulate acquisi- 
tions of existing health care facilities which 
result in no change in services or bed capacity. 
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visions of Article 9 of Chapter 131E of the Gi. 
eral Statutes or of any other law, beginning 
the effective date of this act, and until Janus 
31, 1985, the Department of Human Resour 
shall not issue a certificate of need for: 

“(1) Any new or additional home hea 
agency; or | 

“(2) Any new or additional home health sg} 
vice. 
This prohibition shall not apply to home hea: 
agencies and home health services for whi: 
completed applications, including the requil 
fees, have been filed prior to July 1, 1984. 

“Sec. 2. Any person who has applied for 
certificate of need and who has not receiy 
one due to failure to complete the applicati 
and pay the fees shall not be required to file 
new application with the Department 
Human Resources in order for that proposal 
be reviewed after January 31, 1985. That pi 
son may request the Department to review t 
application that already has been filed wh 
complete. Nonetheless, the Department 
Human Resources may adopt rules requiri: 
an applicant to review the application a: 
update it where appropriate.” 

Session Laws 1983 (Reg. Sess., 1984), c. 9S 
s. 3 makes the act effective upon ratificatio 
The act was ratified June 27, 1984. 

Session Laws 1983 (Reg. Sess., 1984), 
1116, s. 80, provides: 

“Notwithstanding any plans or rules of t 
Department of Human Resources to the co 
trary, a certificate of need may be granted { 
skilled or intermediate care facilities in 
county in which a county-owned licens 
skilled nursing facility or intermediate care f 
cility has been closed, demolished, or ¢ 
stroyed, in whole or in part, on or before Jan 
ary 1, 1983, but only to the extent that licens 
beds were taken out of use as a result of t 
closure, demolition, or destruction of a fac 
ity.” 

Legal Periodicals. — For article, “The O 
ligation of North Carolina Municipalities a1 
Hospital Authorities to Provide Uncompe 
sated Hospital Care to the Medically Indigen 
see 20 Wake Forest L. Rev. 317 (1984). 


NOTES 


North Carolina ex rel. Edmisten v. PI. 
Asheville, Inc., 740 F.2d 274 (4th Cir. 198: 

North Carolina’s certificate of need legisl 
tion, show that the North Carolina Legislatu 
was concerned about the unrelenting rise 
the cost of health care, and about wasteful, d 
plicative major acquisitions by health care pr 
viders. North Carolina ex rel. Edmisten 
P.I.A. Asheville, Inc., 740 F.2d 274 (4th Ci 
1984). 


602 


81E-176 HEALTH CARE FACILITIES AND SERVICES § 131E-176 


ospital Granting Exclusive Privilege to the General Assembly had authorized defen- 
Equipment Held Not Immune under dant to grant exclusive privileges to certain 


Action Exemption. — In an antitrust hvsici : ree 
physicians to use its facilities with the intent 

on brought under §§ 1 and 2 of the Sher- t ree me 

PAct (15 U.S.C. §§ 1 and 2) brought by gyre mbelition, so as to render defen- 


: athe dant immune from antitrust liability under the 
tiff physicians asserting that defendant ; 4 . 
vital had improperly restricted use of its ane riled Pomeyonatanstoel NemroP archi: 
[ Scan, defendant was held to have failed to 2111 ‘488008. V. Onslow County Hosp. Auth., 
w, in support of its motion to dismiss, that 607 F. Supp. 49 (E.D.N.C. 1985). 


131E-176. (Effective until January 1, 1988) Definitions. 


As used in this Article, unless the context clearly requires otherwise, the 

owing terms have the meanings specified: 

(1) “Ambulatory surgical facility” means a facility designed for the provi- 

sion of an ambulatory surgical program. An ambu atory surgical fa- 
cility serves patients who require local, regional or general anesthe- 
sia and a period of post-operative observation. An ambulatory surgi- 
cal facility may only admit patients for a period of less than 24 hours 
and must provide at least one designated o erating room and at least 
one Pearce recovery room, have available the necessary equip- 
| ment and trained personnel to handle emergencies, provide adequate 
| quality assurance and assessment by an evaluation and review com- 
mittee, and maintain adequate medical records for each patient. An 
ambulatory surgical facility may be operated as a part of a physician 
or dentist’s office, provided the facility is licensed under G.S. Chapter 
131E, Article 6, Part D, but the performance of incidental, limited 
ambulatory surgical procedures which do not constitute an ambula- 
tory surgical program as defined in subdivision (la) and which are 
performed in a physician or dentist’s office does not make that office 

an ambulatory surgical facility. 

(la) “Ambulatory surgical program” means a formal program for provid- 
ing on a same-day basis those surgical siseaath te which require lo- 
cal, regional or general anesthesia and a period of post-operative 
observation to patients whose admission for more than 24 hours is 
determined, prior to surgery, to be medically unnecessary. 

(2) “Bed capacity” means space used exclusively for inpatient care, in- 
cluding space designed or remodeled for licensed inpatient beds even 
though temporarily not used for such purposes. The number of beds 
to be counted in any patient room shall be the maximum number for 
which adequate square footage is provided as established by regula- 
tions of the Department except that single beds in single rooms are 
counted even if the room contains inadequate square footage. 

(2a) “Capital expenditure” means an expenditure which under generally 
accepted accounting HELGE es is not properly chargeable as an ex- 

ense of operation and maintenance. 

(3) “Certificate of need” means a written order of the Department setting 
forth the affirmative findings that a proposed project sufficiently sat- 
isfies the plans, standards, and criteria prescribed for such projects by 
this Article and by rules and regulations of the Department as pro- 
vided in G.S. 131E-183(a) and which affords the person so designated 
as the legal proponent of the proposed project the opportunity to 

roceed with the development of such project. 

(4) “Certified cost estimate” means an estimate of the total cost of a 
project certified by the proponent of the project within 60 days prior 
to or subsequent to the date of submission of the proposed new insti- 
tutional health service to the Department and which is based on: 
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a. Preliminary plans and specifications; 

b. Estimates of the cost of equipment certified by the manufacti 
or vendor; and 

c. Estimates of the cost of management and administration of. 

roject. 

(5) “Change in bed capacity” means (i) any increase in the total num 
of beds, or (ii) any relocation of beds from one physical facility or 
to another, or (iii) a decrease in the total number of beds when t 
decrease involves a capital expenditure exceeding the expendit 
minimum as defined in subdivision (16)b of this section, or (i) 
redistribution of beds among different categories when that redis 
bution involves a capital expenditure exceeding the expenditure n 
imum as defined in subdivision (16)b of this section. For purpose 
this subdivision “beds” means beds in hospitals, rehabilitation fa 
ties, psychiatric facilities, chemical dependency treatment facilit 
intermediate care facilities, skilled nursing facilities and interm 
ate care facilities for the mentally retarded. 

(5a) “Chemical dependency treatment facility” means a public or privy 
facility, or unit in a facility, which is engaged in providing 24-hon 
day treatment for chemical dependency or substance abuse. 1 
treatment may include detoxification, administration of a theray 
tic regimen for the treatment of chemically dependent or substa 
abusing persons and related services. The facility or unit may 
a. A unit within a general hospital or an attached or freestand 

unit of a general hospital licensed under Article 5, Chapter 18 
of the General Statutes, 

b. A unit within a psychiatric hospital or an attached or freestand 
unit of a psychiatric hospital licensed under Article 1A of C 
eral Statutes Chapter 122 or Article 2 of General Statutes Ck 
tem l22C. 

c. A freestanding facility specializing in treatment of persons 1 
are substance abusers or chemically dependent licensed ur 
Article 1A of General Statutes Chapter 122 or Article 2 of G 
eral Statutes Chapter 122C; 

and may be identified as “chemical dependency, substance ab 

alcoholism, or drug abuse treatment units,” “residential chem 

dependency, substance abuse, alcoholism or drug abuse faciliti 

“social setting detoxification facilities” and “medical detoxificat 

facilities,” or by other names if the purpose is to provide treatmer 

chemically dependent or substance abusing persons, but shall 
include halfway houses or recovery farms. 

(6) “Department” means the North Carolina Department of Human 
sources. 

(7) To “develop” when used in connection with health services, mean 
undertake those activities which will result in the offering of inst 
tional health service not provided in the previous 12-month report 
period or the incurring of a financial obligation in relation to 
offering of such a service. 

(8) “Final decision” means an approval, an approval with conditions 
denial of an epungation for a certificate of need. 

(9) “Health care facilities” means hospitals; psychiatric facilities; ski 
nursing facilities; kidney disease treatment centers, including f 
standing hemodialysis units; intermediate care facilities, includ 
intermediate care facilities for the mentally retarded or persons v 
related conditions; rehabilitation facilities; home health agenc 
ean dependency treatment facilities, and ambulatory surg 
acilities. 
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(10) “Health maintenance organization (HMO)” means a public or pri- 
vate organization which has received its certificate of authority un- 
der apie Pee of me General Statutes and which either is a 
qualilied health maintenance organizati 
the Public Health Service Act ae Piper tce peek TER 
a. Provides or otherwise makes available to enrolled participants 

health care services, including at least the following basic health 

_ care services: usual physician services, hospitalization, labora- 
tory, X ray, emergency and preventive services, and out-of-area 
coverage; 

b. Is compensated, except for copayments, for the provision of the 
basic health care services listed above to enrolled participants by 
a payment which is paid on a periodic basis without regard to the 
date the health care services are provided and which is fixed 
without regard to the frequency, extent, or kind of health service 
actually provided; and 

c. Provides physicians’ services primarily (i) directly through physi- 
cians who are either employees or partners of such organizations, 
or (ii) through arrangements with individual physicians or one 
or more groups of physicians organized on a group practice or 
individual practice basis. 

(11) “Health systems agency” means an agency, as defined by Title XV of 
the Public Health Service Act, as amended, and rules and regulations 
implementing that act. 

(12) “Home health agencies” means a private organization or public 
agency, whether owned or operated by one or more persons or legal 
entities, which furnishes or offers to furnish home health services. 

“Home health services” means items and services furnished to an 
individual by a home health agency, or by others under arrange- 
ments with such others made by the agency, on a visiting basis, and 
except for paragraph e of this subdivision, in a place of temporary or 
permanent residence used as the individual’s home as follows: 

a. Part-time or intermittent nursing care provided by or under the 
supervision of a registered nurse; 

b. Physical, occupational or speech therapy; 

c. Medical social services, home health aid services, and other thera- 
peutic services; 

d. Medical supplies, other than drugs and biologicals and the use of 
medical appliances; 

e. Any of the foregoing items and services which are provided on an 
outpatient basis under arrangements made by the home health 
agency at a hospital or nursing home facility or rehabilitation 
center and the furnishing of which involves the use of equipment 
of such a nature that the items and services cannot readily be 
made available to the individual in his home, or which are fur- 
nished at such facility while he is there to receive any such item 
or service, but not including transportation of the individual in 
connection with any such item or service. son : : 

(13) “Hospital” means a public or private institution which is primarily 
engaged in providing to inpatients, by or under supervision of physi- 
cians, diagnostic services and therapeutic services for medical diag- 
nosis, treatment, and care of injured, disabled, or sick persons, or 
rehabilitation services for the rehabilitation of injured, disabled, or 
sick persons. The term includes all facilities licensed pursuant to G:S. 
131E-77 of the General Statutes. 


: 
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(13a) “Hospice” means any coordinated program of home care within pr, 
vision for inpatient care for terminally ill patients and their familie 
This care is provided by a medically directed interdisciplinary tea 
directly or through an agreement under the direction of an identi 
able hospice administration. A hospice program of care provides pz 
liative and supportive medical and other health services to meet t] 
physical, psychological, social, spiritual and special needs of patien 
and their families, which are experienced during the final stages 
terminal illness and during dying and bereavement. 

(14) “Intermediate care facility” means a public or private institutic 
which provides, on a regular basis, health-related care and services 
individuals who do not require the degree of care and treatme) 
which a hospital or skilled nursing facility is designed to provide, b 
who because of their mental or physical condition require healt! 
related care and services above the level of room and board. 

(14a) “Intermediate care facility for the mentally retarded” means facil 
ties licensed pursuant to Article 2 of Chapter 122C of the Gener 
Statutes for the purpose of providing health and habilitative servic 
based on the developmental model and principles of normalization f 
persons with mental retardation, autism, cerebral palsy, epilepsy « 
related conditions. 

(15) “Major medical equipment” means a single unit or a single system : 
components with related functions which is used to provide medic 
and other health services and which costs more than six hundre 
thousand dollars ($600,000). In determining whether medical equi) 
ment costs more than six hundred thousand dollars ($600,000), tk 
costs of studies, surveys, designs, plans, working drawings, specific 
tions and other activities essential to acquiring the equipment sha 
be included. If the equipment is acquired for less than fair mark 
value, the cost shall be deemed to be the fair market value. 

(16) “New institutional health services” means: 

a. The construction, development, or other establishment of a ne 
health care facility; 

b. The obligation by or on behalf of a health care facility or a loc: 
health department established under Article 2 of Chapter 130 
of the General Statutes of any capital expenditure, other tha 
one to acquire an existing health care facility, which exceeds tk 
expenditure minimum. Further, increases in approved capiti 
expenditures, if they exceed the expenditure minimum, are al; 
new institutional health services. The expenditure minimum 
one million dollars ($1,000,000) for the 12-month period begii 
ning October 1, 1985. For each 12-month period thereafter tk 
expenditure minimum shall be the figure in effect for the prece 
ing 12-month period, adjusted to reflect the change in the precet 
ing 12-month period in the Department of Commerce Composit 
Construction Cost Index. The cost of any studies, surveys, di 
signs, plans, working drawings, specifications, and other activ 
ties, including staff effort and consulting and other services, e: 
sential to the acquisition, improvement, expansion, or replaci 
ment of any plant or equipment with respect to which an expe 
diture is made shall be included in determining if the expend 
ture exceeds the expenditure minimum; 

c. The obligation of a capital expenditure by or on behalf of a healt 
care facility when it is associated with a change in bed capacit 
and within the limits set forth in G.S. 181E-176(5); 
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d. The obligation of any capital expenditure by or on behalf of a 
health care facility which is associated with the addition of a 
health service which was not offered by or on behalf of the facil- 
ity within the previous 12 months or with the termination of a 
health service which was offered in or through the facility; 

e. A change in a project which was subject to review under para- 
graphs a, b,c, ord of this subdivision and for which a certificate 
of need had been issued, if the change is proposed within one 
year after the project was completed. For the purposes of this 
paragraph, a change in a project is a change in bed capacity, the 
addition of a health service, or the termination of a health ser- 
vice, regardless of whether a capital expenditure is associated 
with the change; 

f. The offering of a health service by or on behalf of a health care 
facility if the service was not offered by or on behalf of the health 
care facility in the previous 12 months and if the annual operat- 
ing costs of the service equal or exceed the expenditure mini- 
mum. The expenditure minimum for annual o erating costs is 
two hundred fifty thousand dollars ($250,000) for the 12-month 
period beginning October 1, 1979. For each 12-month period 
thereafter the expenditure minimum shall be the figure in effect 
for the preceding 12-month period, adjusted to reflect the change 
in the preceding 12-month period in the Department of Com- 
merce Composite Construction Cost Index: 

g. The acquisition by any person of major medical equipment that 
will be owned by or located in a health care facility or the acqui- 
sition by any person of major medical equipment that includes 
magnetic resonance imaging and lithotripters, regardless of own- 
ership or location; 

h. The acquisition by any person of major medical equipment not 
owned by or located in a health care facility if notice of the 
acquisition is not filed with the Department in accordance with 
rules promulgated by the Department, or the Department, 
within 30 days after receipt of the notice, finds that the equip- 
ment will be used to provide services to inpatients of a hospital, 
excluding use on a temporary basis in the case of a natural disas- 
ter, a major accident, or equipment failure, or the Department, 
within 30 days after receipt of the notice, finds that the major 
medical equipment is among the types enumerated in g. above; 

i. The use, excluding use on a temporary basis in the case of a natu- 
ral disaster, a major accident, or equipment failure, of major 
medical equipment which was acquired without a certificate of 
need, to treat inpatients of a hospital; 

j. The obligation of a capital expenditure by any person to acquire an 
existing health care facility, if a notice of intent is not filed with 
the Department in accordance with rules promulgated by the 
Department, or the Department, within 30 days after receipt of 
the notice of intent, finds that there will be a change in bed 
capacity, the addition of a health service not offered by or on 
behalf of the facility within the previous 12 months, or the termi- 
nation of a health service which was offered by or on behalf of the 
facility; 

k. A oh ani in bed capacity, the addition of a health service which 
was not offered by or on behalf of the facility within the previous 
12 months, or the termination of a health service which was 
offered by or on behalf of the facility, in a health care facility 
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which was acquired without a certificate of need, if such chan 
occurs within one year of the acquisition; | 

1. Notwithstanding the provisions of G.S. 131E-176(16)h and j, t 
purchase, lease or acquisition of any of the following: any heal 
care facility, or portion thereof; major medical equipment; a cc 
trolling interest in the health care facility, or portion theredi 
a controlling interest in major medical equipment. The alot 
are new institutional health services if the asset was obtain 
under a certificate of need issued pursuant to G.S. 131E-1& 

m. Any conversion of nonhealth care facility beds to health care ; 
cility beds, regardless of whether a capital expenditure is asso 
ated with the conversion. A bed is a nonhealth care facility bed 
a facility that contained only that type of bed would not be 
health care facility. A bed is a health care facility bed if a facili 
that contained only that type of bed would be a health care fac 
ity. 

n. The construction, development, or other establishment of a hc 
pice if the operating budget thereof is in excess of one hundr 
thousand dollars ($100,000) or if there is the obligation of ai 
capital expenditure by or on behalf of the hospice as provided 
G.S. 181E-176(16)b. 

(17) “North Carolina State Health Coordinating Council” means tl 
Council as defined by Title XV of the Public Health Service Act, 
amended, and rules and regulations implementing that act. 

(18) To “offer,” when used in connection with health services, means th 
the health care facility or health maintenance organization hol 
itself out as capable of providing, or as having the means for f 
provision of, specified health services. : 

(19) “Person” means an individual, a trust or estate, a partnership, 
corporation, including associations, joint stock companies, and inst 
ance companies; the State, or a political subdivision or agency 
instrumentality of the State. 

(20) “Project” or “capital expenditure project” means a proposal to unde 
take a capital expenditure that results in the offering of a new ins 
tutional health service as defined by this Article. A project, or capit 
expenditure project, or proposed project may refer to the project fro 
its earliest planning stages up through the point at which the spe 
fied new institutional health service may be offered. In the case 
facility construction, the point at which the new institutional heal 
service may be offered must take place after the facility is capable 
being fully licensed and operated for its intended use, and at th 
time it shall be considered a health care facility. 

(21) “Psychiatric facility” means a public or private facility licensed pu 
suant to Article 2 of Chapter 122C of the General Statutes and whi 
is primarily engaged in providing to inpatients, by or under the s 
pervision of a physician, psychiatric services for the diagnosis al 
treatment of mentally ill persons. 

(22) “Rehabilitation facility” means a public or private inpatient or ov 
patient facility which is operated for the primary purpose of assistil 
in the rehabilitation of disabled persons through an integrated pr 
gram of medical and other services which are provided under comp 
tent, professional supervision, and shall include “comprehensive ot 
patient rehabilitation facilities” as defined by the Social Security A 
and the regulations promulgated by the Department of Health ai 
Human Services pursuant to that act. 
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implementing that act. 


that act. 


42, 43(a); c. 740, ss. 1, 2, 6.) 


‘Section Set Out Twice. — The section 
bove is effective until January 1, 1988. For 
his section as amended effective January 1, 
988, see the following section, also numbered 
ection 131E-176. 

'Editor’s Note. — Session Laws 1983 (Reg. 
fess., 1984), c. 1022, s. 8, makes the act effec- 
ive from November 1, 1984, through June 30, 
987. 

Session Laws 1983 (Reg. Sess., 1984), c. 
110, s. 15, provides: “The Department of 
Juman Resources is directed to conduct an 
valuation of the effects of the provisions of 
his bill on the availability, utilization, cost 
nd quality of chemical dependency treatment 
n North Carolina. The Department shall 
resent an interim report to the 1987 General 
issembly and a final report to the 1989 Gen- 
ral Assembly.” 

Session Laws 1983 (Reg. Sess., 1984), c. 
110, s. 17, provides that the enactment of ss. 1 
hrough 3 of the act (which amended 
§ 131E-176 and 131E-178) shall not be con- 
trued as requiring a facility which had ob- 
ained prior to June 30, 1984, a certificate of 
eed for such use under prior law to obtain a 
ew certificate of need on account of the special 
nclusion of chemical dependency treatment fa- 
lities in Article 9 of Chapter 131E. 

Session Laws 1985, c. 740, s. 7, as amended 
y Session Laws 1985, c. 791, s. 54. 1, provides 
hat section 6 of the act, which amended this 
ection, shall not apply to an acquisition of 
lajor medical equipment for which a notice of 
cquisition pursuant to G.S. 131E-176(16)(h) 
as been approved by the Department prior to 
ne effective date of the act. 
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(23) “Skilled nursing facility” means a public or private institution or a 
distinct part of an institution which is 
ing to inpatients skilled nursing care and related services for patients 
who require medical or nursing care, or rehabilitation services for the 
rehabilitation of injured, disabled, or sick persons. 

_ (24) “State Health Plan” means the plan 

hs Public Health Service Act, as amende 


primarily engaged in provid- 


required by Title XV of the 
d, and rules and regulations 


' (25) “State Medical Facilities Plan” means the plan prepared by the De- 
| partment of Human Resources and the North Carolina State Health 
Coordinating Council, as required by Title XV of the Public Health 
Service Act, as amended, and rules and regulations implementing 


(26) Repealed by Session Laws 1983 (Regular Session, 1984), c. 1002, s. 9. 
(27) “Tuberculosis hospital” means a public or private institution which 
is primarily engaged in providing to inpatients, by or under the su- 
pervision of a physician, medical services for the diagnosis and treat- 
ment of tuberculosis. (1977, 2nd Sess., c. 1182, s. 2; 1981, c. 651, ss. 1 

2; c. 1127, ss. 24-29; 1983, c. 775, s. 1; 1983 (Reg. Sess., 1984), c. 1002 

ss. 1-9; c. 1022, ss. 2, 3; c. 1064, s. 1; c. 1110, ss. 1, 2; 1985, c. 589, ss. 


J 


> 


Session Laws 1985, c. 589, s. 65, and c. 740, 
s. 5 are severability clauses. 

Effect of Amendments. — The 1983 (Reg. 
Sess., 1984) amendment by c. 1002, effective 
June 27, 1984, rewrote subdivision (5), in- 
serted “psychiatric facilities” in subdivision 
(9), rewrote the second sentence of subdivision 
(13), which read “Such term does include psy- 
chiatric hospitals as defined in subdivision (21) 
of this section, or tuberculosis hospitals, as de- 
fined in subdivision (27) of this section,” de- 
leted the second sentence of subdivision (14), 
which read “This term includes intermediate 
care facilities for the mentally retarded or per- 
sons with related conditions such as epilepsy, 
cerebral palsy or autism,” inserted subdivision 
(14a), rewrote paragraph c of subdivision (16), 
which read “The obligation of any capital ex- 
penditure by or on behalf of any health care 
facility which is associated with a change in 
bed capacity,” rewrote subdivision (21), which 
formerly defined the term “psychiatric hospi- 
tal,” inserted “or outpatient” and added the 
language beginning “and shall include ‘com- 
prehensive outpatient rehabilitation facili- 
ties’” in subdivision (22), and deleted former 
subdivision (26), which former defined the 
term “State Mental Health Plan.” 

The 1983 (Reg. Sess., 1984) amendment by c. 
1022, effective from November 1, 1984, 
through June 30, 1987, inserted subdivision 
(13a) and added paragraph (n) of subdivision 
(16). 

The 1983 (Reg. Sess., 1984) amendment by c. 
1064, effective July 2, 1984, rewrote subdivi- 
sion (1) and inserted subdivision (1a). 
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The 1983 (Reg. Sess., 1984) amendment by c. 
1110, effective July 6, 1984, added subdivision 
(5a) and inserted “chemical dependency treat- 
ment facilities” in subdivision (9). 

The 1985 amendment by c. 589, ss. 42 and 
43(a), effective January 1, 1986, inserted “or 
Article 2 of General Statutes Chapter 122C” in 
paragraphs (5a)b and (5a)c and substituted 
“Article 2 of Chapter 122C” for “Chapter 122” 
in subdivisions (14a) and (21). 

The 1985 amendment by c. 740, ss. 1, 2 and 
6, effective July 12, 1985, in subdivision (15) 
substituted “six hundred thousand dollars 
($600,000)” for “four hundred thousand dollars 
($400,000)” in the present first and second sen- 
tences, deleted a former second sentence, 
which read “This does not include medical 
equipment acquired by or on behalf of a clini- 
cal laboratory to provide clinical laboratory 
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services, if the clinical laboratory is indepe. 
dent of a physician’s office and a hospital a|_ 
has been determined under Title XVIII of t, 
Social Security Act to meet the requirements? 
paragraph (10) and (11) of Section 1861(s) > 
that act,” and substituted “cost” for “costs” 
the present second sentence, in paragraj 
(16)b substituted “one million dolla 
($1,000,000)” for “six hundred thousand dolla 
($600,000)” and “1985” for “1979” in the thi 

sentence, in paragraph (16)g added “or the a 
quisition by any person of major medical equi 
ment that includes magnetic resonan 
imaging and lithotripters, regardless of owne 
ship or location,” and in paragraph (16)h add 

“or the Department, within 30 days after r 

ceipt of the notice, finds that the major medic; 

equipment is among the types enumerated j 

g. above.” 


§ 131E-176. (Effective January 1, 1988) Definitions. 


As used in this Article, unless the context clearly requires otherwise, th 
following terms have the meanings specified: 

(1) “Ambulatory surgical facility” means a facility designed for the provi 
sion of an ambulatory surgical program. An ambulatory surgical fa 
cility serves patients who require local, regional or general anesthe 
sia and a period of post-operative observation. An ambulatory surgi 
cal facility may only admit patients for a period of less than 24 hour, 
and must provide at least one designated operating room and at leas 
one designated recovery room, have available the necessary equip 
ment and trained personnel to handle emergencies, provide adequat 
quality assurance and assessment by an evaluation and review com 
mittee, and maintain adequate medical records for each patient. Ar 
ambulatory surgical facility may be operated as a part of a physiciar 
or dentist’s office, provided the facility is licensed under G.S. Chapter 
131K, Article 6, Part D, but the performance of incidental, limitec 
ambulatory surgical procedures which do not constitute an ambula: 
tory surgical program as defined in subdivision (1a) and which are 
performed in a physician or dentist’s office does not make that office 
an ambulatory surgical facility. 

(la) “Ambulatory surgical program” means a formal program for provid 
ing on a same-day basis those surgical procedures which require lo. 
cal, regional or general anesthesia and a period of post-operative 
observation to patients whose admission for more than 24 hours i 
determined, prior to surgery, to be medically unnecessary. 

(2) “Bed capacity” means space used exclusively for inpatient care, in 
cluding space designed or remodeled for licensed inpatient beds ever 
though temporarily not used for such purposes. The number of beds 
to be counted in any patient room ehal be the maximum number fot 
which adequate square footage is provided as established by regula- 
tions of the Department except that single beds in single rooms are 
counted even if the room contains inadequate square footage. 

(2a) “Capital expenditure” means an expenditure which under generally 
accepted accounting pie Gs is not properly chargeable as an ex:- 
pense of operation and maintenance. 

(3) “Certificate of need” means a written order of the Department setting 
forth the affirmative findings that a proposed project sufficiently sat- 
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isfies the plans, standards, and criteria prescribed for such projects b 
this Article and by rules and regulations of the Delattient de tid 
vided in G.S. 131E-183(a) and which affords the person so designated 
as the legal proponent of the proposed project the opportunity to 
proceed with the development of such project. 

(4) “Certified cost estimate” means an estimate of the total cost of a 

_ project certified by the proponent of the project within 60 days prior 
to or subsequent to the date of submission of the proposed new insti- 
tutional health service to the Department and which is based on: 

a. Preliminary plans and specifications; 

b. Estimates of the cost of equipment certified by the manufacturer 
or vendor; and 

C: SSL pet of the cost of management and administration of the 
project. 

(5) “Change in bed capacity” means (i) any increase in the total number 
of beds, or (ii) any relocation of beds from one physical facility or site 
to another, or (iii) a decrease in the total number of beds when that 
decrease involves a capital expenditure exceeding the expenditure 
minimum as defined in subdivision (16)b of this section, or (iv) a 
redistribution of beds among different categories when that redistri- 
bution involves a capital expenditure exceeding the expenditure min- 
imum as defined in subdivision (16)b of this section. For purposes of 
this subdivision “beds” means beds in hospitals, rehabilitation facili- 
ties, psychiatric facilities, chemical dependency treatment facilities, 
intermediate care facilities, skilled nursing facilities and intermedi- 
ate care facilities for the mentally retarded. 

(5a) “Chemical dependency treatment facility” means a public or private 
facility, or unit in a facility, which is engaged in providing 24-hour a 
day treatment for chemical dependency or substance abuse. This 
treatment may include detoxification, administration of a therapeu- 

tic regimen for the treatment of chemically dependent or substance 

| abusing persons and related services. The facility or unit may be: 

a. A unit within a general hospital or an attached or freestanding 

unit of a general hospital licensed under Article 5, Chapter 131E, 
of the General Statutes, 

b. A unit within a psychiatric hospital or an attached or freestanding 
unit of a psychiatric hospital licensed under [or] Article 2 of 
General Statutes Chapter 122C, 

c. A freestanding facility specializing in treatment of persons who 
are substance abusers or chemically dependent licensed under 
[or] Article 2 of General Statutes Chapter 122C; 

and may be identified as “chemical dependency, substance abuse, 

alcoholism, or drug abuse treatment units,” “residential chemical 

dependency, substance abuse, alcoholism or drug abuse facilities,” 

“social setting detoxification facilities” and “medical detoxification 

facilities,” or by other names if the purpose is to provide treatment of 

chemically dependent or substance abusing persons, but shall not 
include halfway houses or recovery farms. 

(6) “Department” means the North Carolina Department of Human Re- 
sources. 

(7) To “develop” when used in connection with health services, means to 
undertake those activities which will result in the offering of institu- 
tional health service not provided in the previous 12-month reporting 
period or the incurring of a financial obligation in relation to the 
offering of such a service. 
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(8) “Final decision” means an approval, an approval with conditions, 4 
denial of an application for a certificate of need. 

(9) “Health care facilities” means hospitals; psychiatric facilities; skille: 
nursing facilities; kidney disease treatment centers, including free 
standing hemodialysis units; intermediate care facilities, includin; 
intermediate care facilities for the mentally retarded or persons wil 
related conditions; rehabilitation facilities; home health agencies 
chemical dependency treatment facilities, and ambulatory surgica 
facilities. 

(10) “Health maintenance organization (HMO)” means a public or pri 
vate organization which has received its certificate of authority un 
der Chapter 57B of the General Statutes and which either is ; 

ualified health maintenance organization under Section 1310(d) o 
the Public Health Service Act or: 

a. Provides or otherwise makes available to enrolled participant: 
health care services, including at least the following tibaic healtk 
care services: usual physician services, hospitalization, labora 
tory, X ray, emergency and preventive services, and out-of-are¢ 
coverage; 

b. Is compensated, except for copayments, for the provision of the 
basic health care services listed above to enrolled participants by 
a payment which is paid on a periodic basis without regard to the 
date the health care services are provided and which is fixec 
without regard to the frequency, extent, or kind of health service 
actually provided; and 

c. Provides physicians’ services primarily (i) directly through physi 
cians who are either employees or partners of such organizations 
or (ii) through arrangements with individual physicians or one 
or more groups of physicians organized on a group practice o1 
individual practice basis. ? 

(11) “Health systems agency” means an agency, as defined by Title XV o 
the Public Health Service Act, as amended, and rules and regulation: 
implementing that act. 

(12) “Home health agencies” means a private organization or publi 
agency, whether owned or operated by one or more persons or lega’ 
entities, which furnishes or offers to furnish home health services. 

“Home health services” means items and services furnished to ar 
individual by a home health agency, or by others under arrange- 
ments with such others made by the agency, on a visiting basis, and 

except for paragraph e of this subdivision, in a place of temporary 01 

permanent residence used as the individual’s home as follows: 

a. Part-time or intermittent nursing care provided by or under the 
supervision of a registered nurse; 

b. Physical, occupational or speech therapy; 

c. Medical social services, home health aid services, and other thera- 
peutic services; 

d. Medical supplies, other than drugs and biologicals and the use of 
medical appliances; 

e. Any of the foregoing items and services which are provided on an 
outpatient basis under arrangements made by the home health 
agency at a hospital or nursing home facility or rehabilitation 
center and the furnishing of which involves the use of equipment 
of such a nature that the items and services cannot readily be 
made available to the individual in his home, or which are fur- 
nished at such facility while he is there to receive any such item 
or service, but not including transportation of the individual in 
connection with any such item or service. 


612 
§ 131E-176 is set out twice. See section headings for effective dates. 


§ 1381E-176 HEALTH CARE FACILITIES AND SERVICES § 131E-176 


(13) “Hospital” means a public or private institution which is primarily 
engaged in providing to inpatients, by or under supervision of physi- 
cians, diagnostic services and therapeutic services for medical diag- 
nosis, treatment, and care of injured, disabled, or sick persons, or 
eee aaOn: ashes a ue vw berrebaen of injured, disabled, or 
Sick persons. Ihe term includes all facilities licensed pursuan tee 
131E-77 of the General Statutes. oe bce 

(13a) “Hospice” means any coordinated program of home care within pro- 
vision for inpatient care for terminally ill patients and their families. 
This care is provided by a medically directed interdisciplinary team, 
directly or through an agreement under the direction of an identifi- 
able hospice administration. A hospice program of care provides pal- 
liative and EAU medical and other health services to meet the 
physical, psyct ological, social, spiritual and special needs of patients 
and their families, which are experienced during the final stages of 
terminal illness and during dying and bereavement. 

(14) “Intermediate care facility’ means a public or private institution 
which provides, on a regular basis, health-related care and services to 
individuals who do not require the degree of care and treatment 
which a hospital or skilled nursing facility is designed to provide, but 
who because of their mental or physical condition require health- 
related care and services above the level of room and board. 

(14a) “Intermediate care facility for the mentally retarded” means facili- 
ties licensed pursuant to Article 2 of Chapter 122C of the General 
Statutes for the purpose of providing health and habilitative services 
based on the developmental model and principles of normalization for 
persons with mental retardation, autism, cerebral palsy, epilepsy or 
related conditions. 

(15) “Major medical equipment” means a single unit or a single system of 
components with related functions which is used to provide medical 
and other health services and which costs more than six hundred 
thousand dollars ($600,000). In determining whether medical equip- 
ment costs more than six hundred thousand dollars ($600,000), the 
costs of studies, surveys, designs, plans, working drawings, specifica- 
tions and other activities essential to acquiring the equipment shall 
be included. If the equipment is acquired for less than fair market 
value, the cost shall be deemed to be the fair market value. 

(16) “New institutional health services” means: 

a. The construction, development, or other establishment of a new 
health care facility; 

b. The obligation by or on behalf of a health care facility or a local 
health department established under Article 2 of Chapter 130A 
of the General Statutes of any capital expenditure, other than 
one to acquire an existing health care facility, which exceeds the 
expenditure minimum. Further, increases in approved capital 
expenditures, if they exceed the expenditure minimum, are also 
new institutional health services. The expenditure minimum is 
one million dollars ($1,000,000) for the 12-month eae begin- 
ning October 1, 1985. For each 12-month period thereafter the 
expenditure minimum shall be the figure in effect for the preced- 
ing 12-month period, adjusted to reflect the change in the preced- 
ing 12-month period in the Department of Commerce Composite 
Construction Cost Index. The cost of any studies, surveys, de- 
signs, plans, working drawings, specifications, and other activi- 
ties, including staff effort and consulting and other services, es- 
sential to the acquisition, improvement, expansion, or replace- 
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ment of any plant or equipment with respect to which an expen 
diture is made shall be included in determining if the expendi 
ture exceeds the expenditure minimum; | 

c. The obligation of a capital expenditure by or on behalf of a healt} 
care facility when it is associated with a change in bed capacity 
and within the limits set forth in G.S. 131E-176(5); 

d. The obligation of any capital expenditure by or on behalf of ¢ 
health care facility which is associated with the addition of ¢ 
health service which was not offered by or on behalf of the facil- 
ity within the previous 12 months or with the termination of a 
health service which was offered in or through the facility; | 

e. A change in a project which was subject to review under para- 
graphs a, b, c, or d of this subdivision and for which a certificate 
of need had been issued, if the change is proposed within one 
year after the project was completed. For the purposes of this 
paragraph, a change in a project is a change in bed capacity, the 
addition of a health service, or the termination of a health ser- 
vice, regardless of whether a capital expenditure is associated 
with the change; 

f. The offering of a health service by or on behalf of a health care 
facility if the service was not offered by or on behalf of the health 
care facility in the previous 12 months and if the annual operat- 
ing costs of the service equal or exceed the expenditure mini- 
mum. The expenditure minimum for annual operating costs is 
two hundred fifty thousand dollars ($250,000) for the 12-month 
period beginning October 1, 1979. For each 12-month period 
thereafter the expenditure minimum shall be the figure in effect 
for the preceding 12-month period, adjusted to reflect the change 
in the preceding 12-month period in the Department of Com- 
merce Composite Construction Cost Index; 

g. The acquisition by any person of major medical equipment that 
will be owned by or located in a health care facility or the acqui- 
sition by any person of major medical equipment that includes 
magnetic resonance imaging and lithotripters, regardless of own- 
ership or location; 

h. The acquisition by any person of major medical equipment not 
owned by or located in a health care facility if notice of the 
acquisition is not filed with the Department in accordance with 
rules promulgated by the Department, or the Department, 
within 30 days after receipt of the notice, finds that the equip- 
ment will be used to provide services to inpatients of a hospital, 
excluding use on a temporary basis in the case of a natural disas- 
ter, a major accident, or equipment failure, or the Department, 
within 30 days after receipt of the notice, finds that the major 
medical equipment is among the types enumerated in g. above; 

i. The use, excluding use on a temporary basis in the case of a natu- 
ral disaster, a major accident, or equipment failure, of major 
medical equipment which was acquired without a certificate of 
need, to treat inpatients of a hospital; 

j. The obligation of a capital expenditure by any person to acquire an 
existing health care facility, if a notice of intent is not filed with 
the Department in accordance with rules promulgated by the 
Department, or the Department, within 30 days after receipt of 
the notice of intent, finds that there will be a change in bed 
watt the addition of a health service not offered by or on 
behalf of the facility within the previous 12 months, or the termi- 
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nation of a health service which was offered by or on behalf of the 

facility; 

| k. A change in bed capacity, the addition of a health service which 

was not offered by or on behalf of the facility within the previous 

12 months, or the termination of a health service which was 

offered by or on behalf of the facility, in a health care facility 
which was acquired without a certificate of need, if such change 
occurs within one year of the acquisition; 

1. Notwithstanding the provisions of G.S. 131E-176(16)h and j, the 
purchase, lease or acquisition of any of the following: any health 
care facility, or portion thereof; major medical equipment; a con- 
trolling interest in the health care facility, or portion thereof: or 
a controlling interest in major medical equipment. The aforesaid 
are new institutional health services if the asset was obtained 
under a certificate of need issued pursuant to G.S. 131E-180; 

m. Any conversion of nonhealth care facility beds to health care fa- 
cility beds, regardless of whether a capital expenditure is associ- 
ated with the conversion. A bed is a nonhealth care facility bed if 
a facility that contained only that type of bed would not be a 
health care facility. A bed is a health care facility bed if a facility 
ae contained only that type of bed would be a health care facil- 
ity. 

n. The construction, development, or other establishment of a hos- 
pice if the operating budget thereof is in excess of one hundred 
thousand dollars ($100,000) or if there is the obligation of any 
capital expenditure by or on behalf of the hospice as provided in 
G.S. 1381E-176(16)b. 

(17) “North Carolina State Health Coordinating Council” means the 
Council as defined by Title XV of the Public Health Service Act, as 
amended, and rules and regulations implementing that act. 

(18) To “offer,” when used in connection with health services, means that 
the health care facility or health maintenance organization holds 
itself out as capable of providing, or as having the means for the 
provision of, specified health services. 

(19) “Person” means an individual, a trust or estate, a partnership, a 
corporation, including associations, joint stock companies, and insur- 
ance companies; the State, or a political subdivision or agency or 
instrumentality of the State. 

(20) “Project” or “capital expenditure project” means a proposal to under- 
take a capital expenditure that results in the offering of a new insti- 
tutional health service as defined by this Article. A project, or capital 
expenditure project, or proposed project may refer to the project from 
its earliest planning stages up through the point at which the speci- 
fied new institutional health service may be offered. In the case of 
facility construction, the point at which the new institutional health 
service may be offered must take 1 pt the facility is capable of 
being fully licensed and operated for its intended use, and at that 
time it shall be considered ahealth care facility. | 

(21) “Psychiatric facility” means a public or private facility licensed pur- 
suant to Article 2 of Chapter 122C of the General Statutes and which 
is primarily engaged in providing to inpatients, by or under the su- 
pervision of a physician, psychiatric services for the diagnosis and 
treatment of mentally ill persons. 

(22) “Rehabilitation facility” means a public or private inpatient or out- 
patient facility which is operated for the primary purpose of assisting 
in the rehabilitation of disabled persons through an integrated pro- 
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gram of medical and other services which are provided under comp 
tent, professional supervision, and shall include “comprehensive ou 
patient rehabilitation facilities” as defined by the Social Security A. 
and the regulations promulgated by the Department of Health ar 
Human Services pursuant to that act. 
(23) “Skilled nursing facility” means a public or private institution or 
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distinct part of an institution which is primarily engaged in prov 
ing to inpatients skilled nursing care and related services for patien 
who require medical or nursing care, or rehabilitation services for th 
rehabilitation of injured, disabled, or sick persons. | 
(24) “State Health Plan” means the plan required by Title XV of th 
Public Health Service Act, as amended, and rules and regulation 


implementing that act. 


(25) “State Medical Facilities Plan” means the plan prepared by the De 
partment of Human Resources and the North Carolina State Healt 
Coordinating Council, as required by Title XV of the Public Healt). 
Service Act, as amended, and rules and regulations implementin, 


that act. 


(26) Repealed by Session Laws 1983 (Regular Session, 1984), c. 1002, s. § 
(27) “Tuberculosis hospital” means a public or private institution whicl 
is primarily engaged in providing to inpatients, by or under the su 
pervision of a physician, medical services for the diagnosis and treat 
ment of tuberculosis. (1977, 2nd Sess., c. 1182, s. 2; 1981, c. 651, ss. 1 
2; c. 1127, ss. 24-29; 1983, c. 775, s. 1; 1983 (Reg. Sess., 1984), c. 1002 
ss. 1-9; c. 1022, ss. 2, 3; c. 1064, s. 1; c. 1110, ss. 1, 2; 1985, c. 589, ss 


42, 43(a), (b); c. 740, ss. 1, 2, 6.) 


Section Set Out Twice. — This section 
above is effective January 1, 1988. For this sec- 
tion as in effect until January 1, 1988, see the 
preceding section, also numbered 131E-176. 

Editor’s Note. — 

Session Laws 1985, c. 740, s. 7, as amended 
by Session Laws 1985, c. 791, s. 54.1, provides 
that section 6 of the act, which amended this 
section, shall not apply to an acquisition of 
major medical equipment for which a notice of 
acquisition pursuant to G.S. 131E-176(16)(h) 
has been approved by the Department prior to 
the effective date of the act. 

The word “or” has been bracketed preceding 
“Article 2 of General Statutes Chapter 122C” 
in subdivision (5a), since Session Laws 1985, c. 
589, s. 43(b), effective Jan. 1, 1988, deleted 
“Article 1A of General Statutes Chapter 122” 
in that subdivision following “under” but did 
not delete “or” following the deleted language. 

Session Laws 1985, c. 589, s. 65, and c. 740, 
s. 5 are severability clauses. 

Effect of Amendments. — . 

The 1985 amendment by c. 589, ss. 42 and 
43(a), effective January 1, 1986, inserted “or 
Article 2 of General Statutes Chapter 122C” in 
paragraphs (5a)b and (5a)c and substituted 
“Article 2 of Chapter 122C” for “Chapter 122” 
in subdivisions (14a) and (21). 

The 1985 amendment by c. 589, s. 43(b), ef- 
fective January 1, 1988, deleted “Article 1A of 


General Statutes Chapter 122” following “li 
censed under” in paragraphs (5a)b and (5a)c 

The 1985 amendment by c. 740, ss. 1, 2 ance 
6, effective July 12, 1985, in subdivision (15 
substituted “six hundred thousand dollars 
($600,000)” for “four hundred thousand dol: 
lars” ($400,000)” in the present first and sec- 
ond sentences, deleted a former second sen- 
tence, which read “This does not include medi- 
cal equipment acquired by or on behalf of a 
clinical laboratory to provide clinical labora- 
tory services, if the clinical laboratory is inde- 
pendent of a physician’s office and a hospital 
and has been determined under Title XVIII of 
the Social Security Act to meet the require- 
ments of paragraph (10) and (11) of Section 
1861(s) of that act,” and substituted “cost” for 
“costs” in the present second sentence, in para- 
graph (16)b substituted “one million dollars 
($1,000,000)” for “six hundred thousand dollars 
($600,000)” and “1985” for “1979” in the third 
sentence, in paragraph (16)g added “or the ac- 
quisition by any person of major medical equip- 
ment that includes magnetic resonance 
imaging and lithotripters, regardless of owner- 
ship or location,” and in paragraph (16)h added 
“or the Department, within 30 days after re- 
ceipt of the notice, finds that the major medical 
equipment is among the types enumerated in 
g. above. 
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)) 131E-177. Department of Human Resources is desig- 

5 nated State Health Planning and Development 

Ca Agency; powers and duties. 

_The Department of Human Resources is designated as the State Health 

Planning and Development Agency for the State of North Carolina, and is 

mpowered to fulfill responsibilities defined in Title XV of the Public Health 

lervice Act. 

The Department shall exercise the following powers and duties: 

i (1) To establish standards and criteria or plans required to carry out the 
provisions and purposes of this Article and to adopt rules and regula- 
tions pursuant to Chapter 150A of the General Statutes: 

(2) Adopt, amend, and repeal such rules and regulations, consistent with 
the laws of this State, as may be required by the federal government 
for grants-in-aid for health care facilities and health planning which 
may be made available by the federal government. This section shall 
be liberally construed in order that the State and its citizens may 
benefit from such grants-in-aid; 

(3) Define, by regulation, procedures for submission of periodic reports by 
pone or health facilities subject to agency review under this Arti- 

. Cle; 

(4) Develop policy, criteria, and standards for health care facilities plan- 
ning, conduct statewide inventories of and make determinations of 
need for health care facilities, and develop a State plan coordinated 
with other plans of health systems agencies with other pertinent 
plans and with the State health plan of the Department; 

(5) Implement, by regulation, criteria for project review; 

(6) ee the power to grant, deny, suspend, or revoke a certificate of 
need; 

(7) Solicit, accept, hold and administer on behalf of the State any grants 
or bequests of money, securities or property to the Department for 
use by the Department or health systems agencies in the administra- 
tion of this Article; 

(8) Develop procedures for appeals of decisions to approve or deny a cer- 
tificate of need, as provided by G.S. 131E-188; and 

(9) Establish and collect fees for submitting applications for certificates- 
of-need, which fees shall be based on the total cost of the project for 
which the applicant is applying. This fee may not exceed fifteen thou- 
sand dollars ($15,000) and may not be less than four hundred dollars 
($400.00). 

_ The Secretary of Human Resources shall have final decision-making au- 

thority with regard to all functions described in this section. (1977, 2nd Sess., 
c. 1182, s. 2; 1981, c. 651, s. 1; 1983, c. 713, s. 96; c. 775, s. 1.) 


Editor’s Note. — Session Laws 1983, c. 713, 
s. 96, amended repealed § 131-177, by insert- 
ing “and” at the end of subdivision (9) thereof 
(which was the same as the last paragraph of 
this section) and adding a new subsection (10). 
Pursuant to Session Laws 1983, c. 775, s. 6, the 
subdivision added by c. 713, s. 96, has been 
inserted as subdivision (9) of this section and 
“and” has been added at the end of subdivision 


(8). 


Session Laws 1983, c. 713, s. 109, made s. 96 
effective upon ratification and applicable to ap- 
plications received or processed on or after that 
date. Section 109 further provided that appli- 
cants for a certificate-of-need whose applica- 
tions were submitted but not processed as of 
the effective date of the act should remit the 
fee imposed by the act within ten days of notifi- 
cation by the Secretary of Human Resources of 
the amount of the fee. The act was ratified July 
8, 1983. 
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Session Laws 1983, c. 415, provides for a one- 
year freeze on the granting of certificates of 
need for alcohol treatment beds, drug treat- 
ment beds, or both. Sections 1 through 4 of the 
act provide as follows: 

“Section 1. Notwithstanding any law to the 
contrary, beginning with the effective date of 
this act the North Carolina Department of 
Human Resources shall not issue any certifi- 
cate of need under Article 18 of Chapter 131 
[Article 9 of Chapter 131E] of the General 
Statutes for any alcohol treatment beds, drug 
treatment beds, or both unless the governing 
body of the applicable health systems agency 
has rendered or decided not to render, by April 
30, 1983, a recommendation on the application 
for alcohol treatment beds, drug treatment 
beds, or both. This prohibition will expire June 
30, 1984. For reviews commenced after June 
30, 1984, new applications must be submitted 
and the State shall not accept any such appli- 
cations prior to April 1, 1984. 

“Sec. 2. Prior to the end of this limitation the 
Department of Human Resources is directed to 
review and revise “policy, criteria and stan- 
dards for health care facilities” for alcohol and 
drug abuse treament as required by GS. 
131-177(4) [131E-177(4)] with the specific 
objective of limiting expansion in this area to 
the most cost effective treatment alternatives. 
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“Sec. 3. The North Carolina Mental Heal: 
Study Commision is directed to appoint an £ 
Hoc Committee of recognized specialists in t] 
field of Alcohol and Drug Rehabilitation Trea 
ment. The Ad Hoc Committee shall be of tl 
size and composition as determined by tt 
Study Commission and members of the con 
mittee shall be responsible for their own e: 
penses. 

“This Ad Hoc Committee shall study, but m 
be limited to, development of criteria for defi 
ing the appropriate place of treatment, i.e., an 
bulatory or inpatient care; and define the opt 
mal method(s) of treatment including appropr 
ate mix of professional and supportive perso 
nel. These and other related issues shall b 
studied particularly as they pertain to the mo: 
cost effective treatment of the client within th 
public and private sectors. 

“This Ad Hoc Committee shall report its rec 
ommendations on proposed State policies an 
any needed statutory revisions to the Stud. 
Commission by February 1, 1984. ; 

“Sec. 4. This act is effective upon ratifica 
tion.” 

The Act was ratified June 2, 1983. 

Chapter 150A, referred to in this section 
was rewritten by Session Laws 1985, c. 746, s 
1, effective January 1, 1986, and has been re 
codified as Chapter 150B. 


| 
| 


§ 131E-178. Activities requiring certificate of need. 


(a) No person shall offer or develop a new institutional health service with: 
out first obtaining a certificate of need from the Department. Provided that 
chemical dependency treatment facilities containing beds licensed as of June 
30, 1984, shall not be required to obtain a certificate of need. A hospital shall 
not be required to obtain a certificate of need for a new institutional health 
service offered or developed by or on behalf of the hospital for outpatients in a 
freestanding facility unless all other persons offering or developing the same 
new institutional health service in a freestanding facility are required under 
this Article to obtain a certificate of need. 

(b) No person shall make an acquisition by donation, lease, transfer, or 
comparable arrangement without first obtaining a certificate of need from the 
Department, if the acquisition would have been a new institutional health 
service if it had been made by purchase. In determining whether an acquisi- 
tion would have been a new institutional health service the fair market value 
of the asset shall be deemed to be the purchase price. 

(c) No person shall incur an obligation for a capital expenditure which is a 
new institutional health service without first obtaining a certificate of need 
from the department. An obligation for a capital expenditure is incurred by or 
on behalf of a health care facility when: 

(1) An enforceable contract, excepting contracts which are expressly con- 
tingent upon issuance of a certificate of need, is entered into by or on 
behalf of the health care facility for the construction, acquisition, 
lease or financing of a capital asset; 

(2) The governing body of a health care facility takes formal action to 
commit its own funds for a construction project undertaken by the 
health care facility as its own contractor; or 
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(3) In the case of donated property, 
pleted. 


}_ (d) Where the estimated cost of a proposed capital expenditure is certified 
. by a licensed architect or engineer to be equal to or less than the expenditure 
|, minimum for capital expenditure, such expenditure shall be deemed not to 
y exceed the expenditure minimum for capital expenditures regardless of the 
"i actual amount expended, provided that the following conditions are met: 
(1) The certified estimated cost is prepared in writing 60 days or more 
before the obligation for the capital expenditure is incurred. Certified 
cost estimates shall be available for inspection at the facility and sent 
to the Department upon its request. 

(2) The facility on whose behalf the expenditure was made notifies the 
Department in writing within 30 days of the date on which such 
expenditure is made if the expenditure exceeds the expenditure mini- 
mum for capital expenditures. The notice shall include a copy of the 
certified cost estimate. 

im (e) The Department may grant certificates of need which permit capital 
_ expenditures only for predevelopment activities. Predevelopment activities 
/ include the preparation of architectural designs, plans, working drawings, or 
specifications, the preparation of studies and surveys, and the acquisition of a 
) potential site. (1977, 2nd Sess., c. 1182, s. 2; 1979, c. 876, s. 2; 1981, c. 651, s. 3; 


the date on which the gift is com- 


Editor’s Note. — Session Laws 1981, c. 


11127 , 8. 31, provides: 


“(a) Findings of Fact. — The General As- 


_ sembly of North Carolina makes the following 
findings: 


“(1) That additional time is needed to plan 


and develop community alternatives to institu- 
, tional care; 


“(2) That time is needed to assess the impact 


| of recent federal statutory changes contained 
_ in Omnibus Budget Reconciliation Act of 1981 
' on long-term care services in North Carolina; 


“(b) No certificate of need shall be granted 


' after January 1, 1982, under Article 18 of 


Chapter 131 [Article 9 of Chapter 131K] of the 


) General Statutes (The North Carolina Health 


Planning and Resource Development Act of 
1978, as amended) for any additional bed ca- 
pacity or new bed capacity for any skilled nurs- 
ing facility, proposed skilled nursing facility, 
intermediate care facility, or proposed interme- 
diate care facility, (as defined in G.S 131-176 
[131E-176]), until all skilled nursing facility 
bed capacity and all intermediate care facility 
bed capacity authorized by any certificate of 
need or authorized under Section 1122 of the 
Social Security Act (42 U.S.C.S. 1320a-1.) has 
been constructed, and until the total of all such 
beds constructed subsequent to the effective 
date of this section are at seventy-five percent 
(75%) occupancy. 

“(c) Notwithstanding any provision of Arti- 
cle 18 of Chapter 131 [Article 9 of Chapter 
131E] of the General Statutes, no certificate of 
need for bed capacity for a skilled nursing fa- 
cility or intermediate care facility, which beds 


| 1988, c. 775, s. 1; 1983 (Reg. Sess., 1984), c. 1110, s. 3; 1985, c. 740, s. 3.) 


were not constructed on or before the effective 
date of this section, may be transferred or sold 
(other than by devise or by operation of law 
upon death) until the conditions of subsection 
(b) of this section have been satisfied. 

“(d) The Department of Human Resources 
may issue regulations to implement this sec- 
tion. 

“(e) This section shall not apply to certifi- 
cates of need for intermediate care facilities for 
the mentally retarded. 

“(f) This section does not apply to conversion 
of home for aged beds to intermediate care fa- 
cility or skilled nursing facility beds in a con- 
tinuing care for the elderly and infirm facility 
as defined in G.S. 131A-3 as amended by Chap- 
ter 867, Session Laws of 1981, if the conversion 
is in pursuance to the policy in the State Medi- 
cal Facilities Plan.” 

Session Laws 1983 (Reg. Sess., 1984), c. 
1110, s. 15, provides: “The Department of 
Human Resources is directed to conduct an 
evaluation of the effects of the provisions of 
this bill on the availability, utilization, cost 
and quality of chemical dependency treatment 
in North Carolina. The Department shall 
present an interim report to the 1987 General 
Assembly and a final report to the 1989 Gen- 
eral Assembly.” 

Session Laws 1983 (Reg. Sess., 1984), c. 
1110, s. 17, provides that the enactment of ss. 1 
through 3 of the act (which amended 
§§ 131E-176 and 131E-178) shall not be con- 
strued as requiring a facility which had ob- 
tained prior to June 30, 1984, a certificate of 
need for such use under prior law to obtain a 
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new certificate of need on account of the special Effect of Amendments. — The 1983 (Rey 
inclusion of chemical dependency treatment fa- _ Sess., 1984) amendment, effective July 6, 198. 


cilities in Article 9 of Chapter 131E. added the second sentence of subsection (a). 
Session Laws 1985, c. 740, s. 5 is a severabil- The 1985 amendment, effective July 1{ 


ity clause. 1985, added the last sentence of subsection (a, 


§ 131E-179. Research activities. : 


(a) Notwithstanding any other provisions of this Article, a health care facil 
ity may acquire major medical equipment to be used solely for research, offe; 
institutional health services to be used solely for research, or incur the obliga 
tion of a capital expenditure solely for research, without a certificate of need 
if the Department grants an exemption. The Department shall grant an eX 
emption if the health care facility files a notice of intent with the Departmen; 
in accordance with rules promulgated by the Department and if the Depart. 
ment finds that the acquisition, offering or obligation will not: | 

(1) Affect the charges of the health care facility for the provision of medi. 
cal or other patient care services other than services which are in: 
cluded in the research; 

(2) Substantially change the bed capacity of the facility; or 

(3) Substantially change the medical or other patient care services of the 
facility. 

(b) After a health care facility has received an exemption pursuant to sub- 
section (a) of this section, it shall not use the major medical equipment, offer 
the institutional health services, or use the equipment or facility acquired 
through the capital expenditure, in a manner which affects the charges of the 
facility for the provision of medical or other patient care services, other than 
the services which are included in the research, without first obtaining a 
certificate of need from the Department. | 

(c) Any of the activities described in subsection (a) of this section shall be 
deemed to be solely for research even if they include patient care provided on 
an occasional and irregular basis and not as a part of the research program, 
(LOBSVGahiD ace 1.) | 


§ 131E-180. Health maintenance organization. 


(a) Subject to the provisions of subsection (b) of this section, no inpatient 
health care facility controlled, directly or indirectly, by a health maintenance 
Sram een, hereinafter referred to as HMOs, or combination of HMOs, shall 
offer or develop new institutional health services without first obtaining a 
certificate of need from the Department. Further, subject to the provisions of 
subsection (b) of this section, no health care facility of an HMO shall offer or 
develop any of the new institutional health services specified in GS. 
131E-176(16)g, h, and i without first obtaining a certificate of need from the 
Department. This section shall not be construed as requiring that a certificate 
of need be obtained before an HMO is established. 

The requirements of subsection (a) of this section shall not apply to any 
person who receives an exemption under this subsection. In order to receive 
an exemption an application must be submitted to the Department and the 
appropriate health systems agency or agencies. The application shall be on 
forms prescribed by the Department and contain the information required by 
the Department. The application shall be submitted at a time and in a man- 
ner prescribed by the rules and regulations of the Department. The Depart- 
ment may stant an exemption if it finds that the applicant is qualified or will 
be qualified on the date the activity is undertaken. Any of the following are 
qualified applicants: 
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, (1) An HMO or combination of HMOs, if (i) the HMO or combination of 
! HMOs has an enrollment of at least 50,000 individuals in its service 
. 


area, (ii) the facility in which the service will be provided is or will be 
geographically located so that the service will be reasonably accessi- 
ble to the enrolled individuals, and (iii) at least seventy-five percent 
(75%) of the patients who can be reasonably expected to receive the 
health service will be individuals enrolled in the HMO or HMOs in 
combination; or 
(2) A health care facility, or portion thereof, if (i) the facility primarily 
provides or will provide inpatient health services, (ii) the facility is or 
will be controlled, directly or indirectly, by an HMO or combination 
of HMOs with an enrollment of at least 50,000 individuals in its 
service area, (ili) the facility is or will be geographically located so 
that the service will be reasonably accessible to the enrolled individ- 
uals, and (iv) at least seventy-five percent (75%) of the patients who 
can be reasonably expected to receive the health service will be indi- 
viduals enrolled with the HMO or HMOs in combination; or 
(3) A health care facility, or portion thereof, if (i) the facility is or will be 

leased by an HMO or combination of HMOs with an enrollment of at 
least 50,000 individuals in its service area and on the date the appli- 
cation for exemption is submitted at least 15 years remain on the 
lease, (ii) the facility is or will be geographically located so that the 
service will be reasonably accessible to the enrolled individuals, and 
(iii) at least seventy-five percent (75%) of the patients who can be 
reasonably expected to receive the health service will be individuals 
enrolled with the HMO or HMOs in combination. 

(c) If a fee-for-service component of an HMO or combination of HMOs 

qualifies for an exemption under subsection (b) of this section, then it must be 

granted an exemption. 

(d) In reviewing certificate of need applications submitted pursuant to this 

section, the Department shall not deny the application solely because the 

proposal is not addressed in the applicable health systems plan, annual imple- 

‘mentation plan or State health plan. 

(e) Notwithstanding the review criteria of G.S. 181E-183(a), ifan HMO ora 
health care facility which is controlled, directly or indirectly, by an HMO 
applies for a certificate of need, the Department may grant the certificate if it 

finds, in accordance with G.S. 131E-183(a)(10), that (i) granting the certificate 

is required to meet the needs of the members of the HMO and of the new 

“members which the HMO can reasonably be expected to enroll, and (ii) the 
HMO is unable to provide, through services or facilities which can reasonably 
be expected to be available to the HMO, its health services in a reasonable 
and cost-effective manner which is consistent with the basic method of opera- 
tions of the HMO and which makes these services available on a long-term 
basis through physicians and other health professionals associated with it. 
(1983, c. 775, s. 1; 1985, c. 740, s. 4.) 


Effect of Amendments. — The 1985 subsection (b) and near the beginning of sub- 
amendment, effective July 12, 1985, substi- section (e). 
tuted “shall” for “may” in the fifth sentence of 
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| 
§ 131E-181. Nature of certificate of need. i 
A certificate of need shall be valid only for the defined scope, physic; 
location, and person named in the application. A certificate of need shall n 
be transferred or assigned. Provided, however, that a certificate of nee 
granted to operate a hospital may be transferred or assigned to another perso 
undertaking a legal obligation to own or operate the hospital if the Depar 
ment determines that: 1 

(1) The existing hospital cannot reasonably continue operating in a mar 
ner sufficient to provide the health services for which its certificate : ti 
need was granted; 

(2) Another person is ready, willing and able to assume ownership ¢ 
operation of the hospital and to provide the appropriate and neede é 
health services; | 

(3) Failure to approve the transfer or assignment would likely result in 
significant deficiency in the level of health services available in th 
area to be served; and 

(4) There is no pending application for a certificate of need which is likel © 
to be granted for providing the appropriate and needed service 
within time to prevent a significant deficiency in the level of healt] 
services available in the area to be served. 

Any certificate of need transferred or assigned under this section may bi 
under such conditions as the Department considers necessary to best protec — 
the health and lives of the people of this State. (1977, 2nd Sess., c. 1182, s. 2 
1981, c. 651, s. 5; 1983, c. 775, s. 1; 1985, c. 521, s. 1.) 


——) — ome 


Editor’s Note. — Session Laws 1985, c. 521; Effect of Amendments. — The 198! 
s. 2 provides that the act shall expire July 1, amendment, effective July 1, 1985, added thi 
1987. last two sentences. | 


§ 131E-182. Application. 


(a) The Department in its rules and regulations shall establish schedules 
for submission and review of completed applications. The schedules, whick 
shall be consistent with federal law and regulations, shall provide that appli. 
cations for similar proposals in the same health service area will be reviewed | 
together. : 3 || 

(b) An application for a certificate of need shall be made on forms provided 
by the Department. The application forms, which may vary according to the 
type of proposal, shall require such information as the Department, by its 
rules and regulations, deems necessary to conduct the review. An applicant | 
shall be required to furnish only that information necessary to determine 
whether the proposed new institutional health service is consistent with the 
review criteria implemented under G.S. 131E-183 and with duly adopted stan-. 
dards, plans and criteria. | 

(c) All fees established by the Department for submitting an application for 
a certificate-of-need are due when the application is submitted. These fees are 
not refundable, regardless whether a certificate-of-need is issued. (1977, 2nd 
Sess., c. 1182, s. 2; 1981, c. 651, s. 6: 1983, c. 713, s. 97; c. 775, s. 1.) | 


Editor’s Note. — Session Laws 1983, c. 713, Session Laws 1983, c. 713, s. 109, made s. 97. 
s. 97, amended repealed § 131-180 by adding a __ effective upon ratification and applicable to ap- 
new subsection (c). Pursuant to Session Laws plications received or processed on or after that 
1983, c. 775, s. 6, the new subsection (c) has date. Section 109 further provided that appli- 
been inserted in this section. cants for a certificate-of-need whose applica- 
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jons were submitted but not processed as of cation by the Secretary of Human Resources of 
he effective date of the act should remit the the amount of the fee. The act was ratified July 
ee imposed by the act within ten days of notifi- 8, 1983. 


5 131E-183. Review criteria. 


_ (a) The Department shall promulgate rules implementing criteria outlined 
in this subsection to determine whether an applicant is to be issued a certifi- 
sate for the proposed project. Criteria so implemented are to be consistent 
er tie one sak Peon and shall cover: 

e relationship of the proposed project to the State Medi iliti 

Plan, [and] the State Health Plan.» oe ee ntien 

(2) The relationship of services reviewed to the long-range development 

plan, if any, of the persons providing or proposing such services. 

{ (3) The need that the population served or to be served by such services 
has for such services, and the extent to which all residents of the 
area, and in particular low income persons, racial and ethnic 
minorities, women, handicapped persons and other underserved 
groups, and the elderly, are likely to have access to those services. 

(3a) In the case of a reduction or elimination of a service, including the 
relocation of a facility or a service, the need that the population 
presently served has for the service, the extent to which that need 
will be met adequately by the proposed relocation or by alternative 
arrangements, and the effect of the reduction, elimination or reloca- 
tion of the service on the ability of low income persons, racial and 
ethnic minorities, women, handicapped persons, and _ other 
underserved groups and the elderly to obtain needed health care. 

(4) The availability of less costly or more effective alternative methods of 
providing the services to be offered, expanded, reduced, relocated or 
eliminated. 

(5) The immediate and long-term financial feasibility of the proposal, as 
well as the probable impact of the proposal on the costs of and 
charges for providing health services by the person proposing the 
service. 

(6) The relationship of the services proposed to be provided to the existing 
health care system of the area in which such services are proposed to 
be provided. 

(7) The availability of resources, including health manpower, manage- 
ment personnel, and funds for capital and operating needs, for the 
provision of the services proposed to be provided and the need for 
alternative uses of these resources as identified by the applicable 
health systems plan, annual implementation plan or State Health 
Plan. 

(8) The relationship, including the organizational relationship, of the 
health services proposed to be provided to ancillary or support ser- 
vices. 

(9) Special needs and circumstances of those entities which provide a 
substantial portion of their services or resources, or both, to individ- 
uals not residing in the health service areas in which the entities are 
located or in adjacent health service areas. Such entities may include 
medical and other health professions schools, multidisciplinary 
clinics and specialty centers. 

(10) The special needs and circumstances of HMOs. These needs and 
circumstances shall be limited to: a 
a. The needs of enrolled members and reasonably anticipated new 

members of the HMO for the health service to be provided by the 


organization; and 
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(13) The contribution of the proposed service in meeting the health 


(14) The effect of the means proposed for delivery of the health services. 


(15) If the proposed health services are to be available in a limited num-. 


is consistent with the basic method of operation of the HMO. | 
assessing the availability of these health services from the: 
providers, the Department shall consider only whether the se. 
vices from these providers: | 
1. Would be available under a contract of at least five yeal 
duration; | 
2. Would be available and conveniently accessible through ph 
sicians and other health professionals associated with th. 
HMO; 
3. Would cost no more than if the services were provided by th 
HMO; and . 
4. Would be available in a manner which is administrative) 
feasible to the HMO. | 
(11) The special needs and circumstances of biomedical and behavior; 
research projects which are designed to meet a national need and fc 
which local conditions offer special advantages. | 
(12) In the case of a construction project, the costs and methods of th 
proposed construction, including the costs and methods of energ 
provision, and the probable impact of the construction project re 
viewed on the costs of providing health services by the person propos 
ing the construction project and on the costs and charges to the publi 
of providing health services by other persons. 


related needs of members of medically underserved groups, such a) 
low income persons, racial and ethnic minorities, women, and handi|, 


identified in the applicable health systems plan, annual implementa 


use the applicant’s proposed services in comparison to the per 
centage of the population in the applicant’s service area whic rf | 
medically underserved, and the extent to which medically % 
underserved populations are expected to use the proposed ser: 
vices if approved; 7 
b. The performance of the applicant in meeting its obligation, if any ) 
under any applicable regulations requiring provision of uncom- 
pensated care, community service, or access by minorities and 
handicapped persons to programs receiving federal assistance,| 
including the existence of any civil rights access complaints) 


c. The extent to which Medicare, Medicaid and medically indigent 


on the clinical needs of health professional training programs in the’ 
area in which the services are to be provided. : 


ber of facilities, the extent to which the health professions schools in| 
the area will have access to the services for training purposes. | 
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(16) The special circumstances of health care facilities with respect to the 
need for conserving energy. 

(17) In accordance with Section 1502(b) of the Public He i 
42 U.S.C. 300k-2(b), the factors which influence the ane of Ree 
tion on the supply of the health services being reviewed. 

(18) Improvements or innovations in the financing and delivery of health 
services which foster competition, in accordance with Section 1502(b) 

of the Public Health Service Act, 42 U.S.C. 300k-2(b), and serve to 
promote quality assurance and cost effectiveness. 1 

(19) In the case of proposed health services or facilities, the efficiency and 
appropriateness of the use of existing, similar services and facilities. 

(20) In the case of existing services or facilities, the quality of care pro- 
vided in the past. 

(21) When an application is made by an osteopathic or allopathic facility 
for a certificate of need to construct, expand, or modernize a health 
care facility, acquire major medical equipment, or add services, the 
need for that construction, expansion, modernization, acquisition of 
equipment, or addition of services shall be considered on the bases of 
the need for and availability in the community of services and facili- 
ties for osteopathic and allopathic physicians and their patients. The 
Department shall consider the application in terms of its impact on 
existing and proposed institutional training programs for doctors of 
osteopathy and medicine at the student, internship, and residency 

: training levels. 

' (b) Criteria adopted for reviews in accordance with subsection (a) of this 

‘ection may vary according to the purpose for which a particular review is 

eing conducted or the type of health service reviewed. 

' (c) (See Editor’s Note for Applicability and Effective Date). In reviewing 

ipplications for skilled nursing facilities or intermediate care facilities to be 

srovided within a “life care” or “care for life” institution, the determination of 
need for beds shall not include a relationship of the proposed project to the 
weed for such services specified in the State Medical Facilities Plan or State 
dealth Plan provided that (i) the use of the proposed facilities is to be limited 

‘0 resident members of the “life care” or “care for life” institution, (ii) the 

facilities are not to be certified for participation in either the Medicare or 

Medicaid programs, (iii) the ratio of skilled nursing facility beds and interme- 

liate care facility beds to domiciliary and other residential arrangements 

shall not exceed one to three, and (iv) the facilities are to be developed after 
residential housing has been established or be developed as a part of a total 
housing construction program which shall result in the complex being one 
inseparable project. Facilities developed under this provision shall not alter 
the need for nursing home beds for the general population that exists now or 
at any time in the future. (1977, 2nd Sess., c. 1182, s. 2; 1981, c. 651, s. 7; 1983, 
0. 775, s. 1; c. 920, s. 2; 1983 (Reg. Sess., 1984), c. 1002, s. 10; 1985, c. 445, s. 1.) 


Editor’s Note. — Session Laws 1983, c. 920, 
s. 2, amended repealed § 131-181 by adding a 
new subsection (c). Pursuant to Session Laws 
1983, c. 775, s. 6, the new subsection (c) has 
been inserted in this section. 

Session Laws 1983, c. 920, s. 3, makes the act 
applicable only to facilities owned and oper- 
ated by a nonprofit organization (including a 
corporation, association, or religious organiza- 
tion) with a membership of 5,000 or more, or by 


a corporation which is totally controlled by 
such an organization. Section 3 further pro- 
vides that before such a facility obtaining a 
certificate of need under the act may be oper- 
ated other than as part of a “life care” or “care 
for life” institution, a certificate of need must 
be obtained without regard to subsection (c), 
and that no certificate of need may be granted 
under the act after June 30, 1984. 
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Section 4 of Session Laws 1983, c. 920, 
makes the act effective upon ratification, 
except that item (i) of the first sentence of sub- 
division (c) is made effective January 1, 1986. 

Session Laws 1983, c. 920, s. 3, as amended 
by Session Laws 1983 (Reg. Sess., 1984), c. 
1046, makes the act applicable only to facilities 
owned and operated by a nonprofit organiza- 
tion (including a corporation, association, or 
religious organization) with a membership of 
5,000 or more, or by a corporation which is 
totally controlled by such an organization. Sec- 
tion 3 further provides that before such a facil- 
ity obtaining a certificate of a need under the 
act may be operated other than as part of a 
“life care” or “care for life” institution, a certif- 
icate of need must be obtained without regard 
to subsection (c), and that no certificate of need 
may be granted under the act after June 30, 
1984, except that a certificate may be granted 
under the act after that date if the application 
was in process and the Certificate of Need Sec- 
tion of the Division of Facilities Services had 
determined the application complete for review 
as of that date. 

Session Laws 1985, c. 445, ss. 2 to 4, provide: 

“Sec. 2. This act applies only to facilities 
owned and operated by a nonprofit organiza- 
tion with a membership of 5,000 or more, in- 
cluding a corporation, association, or religious 
organization, or by a corporation which is 
totally controlled by such an organization; pro- 
vided, however, that any autonomous religious 
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§ 131E-14 
|| 
society or organization which is a member 0 
nonprofit convention, conference or associati, — 
whose member organizations in the aggrega 
have 5,000 or more members, within the Ste. 
of North Carolina may be included under t 
provisions of this act and provide and opera) - 
the facilities herein authorized. Before a fac. _ 
ity obtaining a certificate of need under th, 
act may be operated as other than part of — 
“life care” or “care for life” institution, a cert _ 
icate of need must be obtained without rega 
to Sections 1 or 2 of this act. No certificate . 
need application under this act shall be a 
cepted by the Department for a review da 
beginning after June 30, 1986. 

“Sec. 3. The Department of Human R 
sources shall study the feasibility and impa — 
of applying the provisions of this act to all no) 
profit and for-profit life care facilities, and tl — 
Secretary of the Department of Human R, 
sources shall submit a report on the finding, 
and recommendations to the Speaker, tk 
Lieutenant Governor and the fiscal staff of th 
General Assembly on or before June 1, 198 

“Sec. 4. This act is effective upon ratifice 
tion.” | 

The act was ratified June 24, 1985. 

Effect of Amendments. — The 1983 (Re 
Sess., 1984) amendment, effective June 2' 
1984, deleted “and the State Mental Healt! 
Plan” at the end of subdivision (a)(1). 

The 1985 amendment, effective- June 24 
1985, rewrote subsection (c). | 


§ 131E-184. Required approvals. 


(a) Except as provided in subsection (b), the Department shall issue a certif 
icate of need for a proposed capital expenditure if: 

(1) The capital expenditure is required (i) to eliminate or prevent immi. 
nent safety hazards as defined in federal, State, or local fire, building 
or life safety codes or regulations, or (ii) to comply with State licen. 
sure standards, or (iii) to comply with accreditation or certificatior 
standards which must be met to receive reimbursement under Title 
XVIII of the Social Security Act or payments under a State plan for 
medical assistance approved under Title XIX of that act; and | 

(2) The Department determines that (i) the facility or services for which 
the capital expenditure is proposed is needed, and (ii) the obligation 
of the capital expenditure is consistent with the State Health Plan. 


Even though the proposal is inconsistent with the State Health Plan 
the Department may issue a certificate of need if emergency circum- 


> 


stances pose an imminent threat to public health. 
(b) Those portions of a proposed project which are not to eliminate or pre- 
vent safety hazards or to comply with certain licensure, certification, or ac- 
creditation standards are subject to review under the criteria developed under. 


G.S. 131E-183. (1983, c. 775, s. 1.) 
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} 131E-185. Review process. 


'(a) Except as provided in subsection (c) of this section there shall be a time 
‘mit of 90 days for review of the project beginning on the day the Department 
‘eclares the application “complete for review,” as established by departmental 
‘egulations. y OE 

_ (1) The appropriate health systems agency or agencies shall have 60 days 
| to review each application as to consistency with duly adopted plans, 
: standards, and criteria. Following the review the health systems 
' 


agency shall submit to the Department its comments and recommen- 
dations. The comments may include a recommendation to approve 

the application, to approve the application with conditions, to defer 
the application, or to deny the application. Suggested modifications, 
if any, shall relate directly to the project under review. 

(2) The appropriate health systems agency shall, during the course of its 
I review, provide an opportunity for a public meeting at which inter- 
ested persons may introduce testimony and exhibits. 

(3) Any person may file written comments and exhibits concerning a 
proposal under review with the appropriate health systems agency 
| and the Department. 

_(b) The Department shall issue as provided in this Article a certificate of 
reed ae or without conditions or reject the application within the review 
yeriod. 

_(c) The Department shall promulgate rules establishing criteria for deter- 
nining when it would not be practicable to complete a review within 90 days 
from receipt of a completed application. If the Department finds that these 
sriteria are met for a particular project, it may extend the review period for a 
period not to exceed 60 days and provide notice of such extension to all 
Berle Rersane (1977, 2nd Sess., c. 1182, s. 2; 1981, c. 651, ss. 9, 10; 1983, c. 
775, s. 1. 


§ 131E-186. Final decision. 


The Department shall send its decision along with written findings to the 
person proposing the new institutional health service and to the Health Sys- 
tems Agency for the health service area in which the new service is proposed 
to be offered or developed. In the case of a final decision to “approve” or 
“approve with conditions” a proposal for a new institutional health service, 
the Department shall issue a certificate of need to the person proposing the 
new institutional health service. (1977, 2nd Sess., c. 1182, s. 2; 1983, c. 775, s. 
1.) 


§ 131E-187. Written notice of decision. 


The Department shall, within 15 days after it makes a final decision on an 
application, provide in writing to the applicant, to the appropriate Health 
Systems Agency and, upon request to affected persons, the findings and con- 
clusions on which it based its decision, including but not limited to, the crite- 
ria used by the Department in making its decision. (1977, 2nd Sess., c. 1182, s. 
2; 1983, c. 775, s. 1.) 
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§ 131E-188. Administrative and judicial review. 


(a) After a decision of the Department to issue, deny or withdraw a certi, ! 
cate of need or exemption, any affected person shall be entitled to a contesti} 
case hearing under Article 3 of Chapter 150A of the General Statutes, if th 


located; health systems agencies Serving contiguous health service areas ¢ 
located within the same standard metropolitan statistical area; any perso 


cated, which provide services similar to the services of the facility unde 
review; health care facilities and HMOs which, prior to receipt by the agenc’| 
of the proposal being reviewed, have formally indicated an intention to pro 
vide similar services in the future; third party payers who reimburse healt] 
care facilities for services in the health service area in which the project i 


proposed to be located. (1977, 2nd Sess., c. 1182, s. 2; 1981, c. 651, s. 11; 1983! 
c. 775, s. 1; 1983 (Reg. Sess., 1984), c. 1000, s. 1.) | 


Editor’s Note. — Session Laws 1983 (Reg. appeal was filed prior to the effective date o 
Sess., 1984), c. 1000, s. 4, provides that the act the act. | 
shall become effective October 1, 1984, but Effect of Amendments. — The 1983 (Reg 
shall not affect any appeal for which notice of Sess., 1984) amendment rewrote subsection (b). 


§ 131E-189. Withdrawal of a certificate of need. 


cate shall submit such Bement reports on his fea tee in meeting the time- 
, after reviewing the progress, 

the Department determines that the holder of the certificate is not meeting | 
the timetable and not making a good faith effort to meet it, the Department 
may, after considering any recommendation made by the appropriate health 
systems agency, withdraw the certificate. 
(b) The Department may withdraw any certificate of need which was issued 
subject to a condition or conditions, if the holder of the certificate fails to 
satisfy such condition or conditions. | 
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) 


131E-190. Enforcement and sanctions. 


(a) Only those new institutional health services which are found by the 
lepartment to be needed as provided in this Article and granted certificates of 
eed shall be offered or developed within the State. 

(b) No formal commitments made for financing, construction, or acquisition 
egarding the offering or development of a new institutional health service 
hall be made by any person unless a certificate of need for such service or 
ctivities has been granted. 

(ce) Nothing in this Article shall be construed as terminating the P.L. 
2-603, Section 1122, capital expenditure program or the contract between the 
tate of North Carolina and the United States under that program. The sanc- 
ions available under that program and contract, with regard to the determi- 
ation or whether the amounts attributable to an applicable project or capital 
xpenditure project should be included or excluded in determining payments 
) the proponent under Titles V, XVIII, and XIX of the Social Security Act, 
hall remain available to the State. 

_(d) If any health care facility proceeds to offer or develop a new institu- 
ional health service without having first obtained a certificate of need for 
uch services, the penalty for such violation of this Article and rules and 
egulations hereunder is the withholding of federal and State funds under 
itles V, XVIII, and XIX of the Social Security Act for reimbursement of 
apital and operating expenses related to the provision of the new institu- 
ional health service. 

(e) If any health care facility proceeds to offer or develop a new institutional 
iealth service without having first obtained a certificate of need for such 
ervices, the licensure for such facility may be revoked or suspended by the 
fledical Care Commission, or the Commission for Health Services, as appro- 
riate. 

(f) A civil penalty of not more than twenty thousand dollars ($20,000) may 
e assessed by the Department against any person who knowingly offers or 
levelops any new institutional health service within the meaning of this 
\rticle without a certificate of need issued under this Article and the rules 
ind regulations pertaining thereto, or in violation of the terms of such a 
ertificate. In determining the amount of the penalty the Department shall 
onsider the degree and extent of harm caused by the violation and the cost of 
ectifying the damage. The Department may assess the penalties provided for 
n this subsection. Any person assessed shall be notified of the assessment by 
egistered or certified mail, and the notice shall specify the reasons for the 
issessment. If the person assessed fails to pay the amount of the assessment to 
he Department within 30 days after receipt of notice, or such longer period, 
iot to exceed 180 days, as the Department may specify, the Department may 
nstitute a civil action in the superior court of the county in which the viola- 
ion occurred or, in the discretion of the Department, in the superior court of 
he county in which the person assessed has his principal place of business, to 
ecover the amount of the assessment. In any such civil action, the scope of the 
ourt’s review of the Department’s action (which shall include a review of the 


| 
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amount of the assessment), shall be as provided in Chapter 150A of the G 
eral Statutes. For the purpose of this subsection, the word “person” shall 1 
include an individual in his capacity as an officer, director, or employee o 
person as otherwise defined in this Article. 

(g) No agency of the State or any of its political subdivisions may approp 
ate or grant funds or financially assist in any way a person, applicant, | 
facility which is or whose project is in violation of this Article. me | 

(h) If any health care facility proceeds to offer or develop a new instil 
tional health service without having first obtained a certificate of need | 
such services, the Secretary of Human Resources or any person aggrieved, 
defined by G.S. 150A-2(6), may bring a civil action for injunctive relief, temy 
rary or permanent, against the person offering, developing or operating a 
new institutional health service. (1977, 2nd Sess., c. 1182, s. 2; 1981, c. 651, 
13° 1983; cevioesm ls) | | 


Editor’s Note. — Chapter 150A, referred to tion 150A-2(6), referred to in this section, v 
in this section, was rewritten by Session Laws _ rewritten by Session Laws 1985, c. 746, s. 


1985, c. 746, s. 1, effective January 1, 1986, and has been recodified as § 150B-2(6). 
and has been recodified as Chapter 150B. Sec- 


§ 131E-191. Venue. 


(a) Any action brought by a “person aggrieved” as defined by G. 
150A-2(6), to enforce the provisions of this Article against any health ca: 
facility as defined in G.S. 131E-176(9), or its agents or employees, may ] 
brought in the superior court of any county in which the cause of action aro; 
or in the county in which the health care facility is located, or in Wal 
County. 

(b) An action brought by a “party” as defined in G.S. 150A-2(5), except ar 
“affected person” who was a party to a contested case hearing who must brin 
an action in the North Carolina Court of Appeals pursuant to Gt 
131E-188(b), who has exhausted all administrative remedies made availab) 
to that party by statute or rules and regulations, may be brought in th 
Superior Court of Wake County at any time after a final decision by th 
Department. Such action must be filed not later than 30 days after a writte! 
copy of the final decision by the Department is given by personal service ¢ 
registered or certified mail to the person seeking judicial review. (1977 , 2n| 
Sess., c. 1182, s. 2; 1983, c. 775, s. 1; 1983 (Reg. Sess., 1984), c. 1000, s. 3 


Editor’s Note. — Session Laws 1983 (Reg. in this section, were rewritten by Session Law 
Sess., 1984), c. 1000, s. 4, provides that the act 1985, c. 746, s. 1, effective January 1, 198 
shall become effective October 1, 1984, but and have been recodified as §§ 150B-2(5) an 
shall not affect any appeal for which notice of | 150B-2(6), respectively. | 
appeal was filed prior to the effective date of Effect of Amendments. — The 1983 (Re 


: 
F 


Sess., 1984) amendment rewrote the first ser 
the act. tence of subsection (b) 
Section 150A-2(5) and 150A-2(6), referred to 


§§ 131E-192 to 131E-199: Reserved for future codification purposes. 
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ARTICLE 10. 


Hospice Licensure Act. 


131E-200. Title; purpose. 


_ This Article shall be known as the Hospice Licensure Act.” The purpose of 
this Article is to establish licensing requirements for hospices. (1983 (Reg. 
3ess., 1984), c. 1022, s. 1.) 


_ Editor’s Note. — Session Laws 1983 (Reg. _ effective from November 1, 1984, through June 
Jess., 1984), c. 1022, s. 8, makes this Article 30, 1987. 


} 131E-201. Definitions. 


_ As used in this Article, unless a different meaning or construction is clearly 

-equired by the context: 

_ (1) “Commission” means the North Carolina Medical Care Commission. 

| (2) “Department” means the Department of Human Resources. 

___ (8) “Hospice” means any coordinated program of home care with provi- 

sion for inpatient care for terminally ill patients and their families. 
This care is provided by a medically directed interdisciplinary team, 
directly or through an agreement under the direction of an identifi- 
able hospice administration. A hospice program of care provides pal- 
liative and supportive medical and other health services to meet the 
physical, psychological, social, spiritual, and special needs of patients — 
and their families, which are experienced during the final stages of 
terminal illness and during dying and bereavement. 

(4) “Hospice patient” means a patient diagnosed as terminally ill by a 
physician licensed to practice medicine in North Carolina, who the 
physician anticipates to have a life expectancy of weeks or months, 
generally not to exceed six months, and who alone, or in conjunction 
with designated family members, has voluntarily requested and been 
accepted into a licensed hospice program. 

(5) “Hospice patient’s family” means the hospice patient’s immediate kin, 
including a spouse, brother, sister, child, or parent. Other relations 
and individuals with significant personal ties to the hospice patient 
may be designated as members of the hospice patient’s family by 
mutual agreement among the hospice patient, the relation or individ- 
ual and the hospice team. 

(6) “Hospice team” or “Interdisciplinary team” means the following hos- 
pice personnel: physician licensed to practice medicine in North Car- 
olina; nurse holding a valid, current license as required by North 
Carolina law; social worker; clergy member; and trained hospice vol- 
unteer. Other health care practitioners may be included on the team 
as the needs of the patient dictate or at the request of the physician. 
Other providers of special services may also be included as the needs 
of the patient dictate. 

(7) “Identifiable hospice administration” means an administrative group, 
individual, or legal entity that has an identifiable organizational 
structure, accountable to a governing board directly or through a 
chief executive officer. This administration shall be responsible for 
the management of all aspects of the program. 

(8) “Palliative care” means treatment directed at controlling pain, reliev- 
ing other symptoms, and focusing on the special needs of the patient 
and family as they experience the stress of the dying process, rather 
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than the treatment aimed at investigation and intervention for th 
purpose of cure or prolongation of life. (1983 (Reg. Sess., 1984), 
1022, s. 1.) } 


§ 131E-202. Licensing. | 


(a) The Commission shall adopt rules for the licensing and regulation ( 
hospices pursuant to this Article for the purpose of providing care, treatmen 
health, safety, welfare, and comfort of hospice patients. These rules sha 
include, but not be limited to: 

(1) The qualifications and supervision of licensed and nonlicensed persor 
nel; 

(2) The provision and coordination of home and inpatient care, includin 
the development of a written care plan; 

(3) The management, operation, staffing, and equipping of the hospic 
program; | 

(4) Clinical and business records kept by the hospice; and 

(5) Procedures for the review of utilization and quality of care. ; 

(b) The Department shall provide applications for hospice licensure. EKac 
application filed with the Department shall contain all information requeste 
therein. A license shall be granted to the applicant upon determination by th 
Department that the applicant has complied with the provisions of this Arti 
cle and with the rules adopted by the Commission thereunder. Each licens 
shall be issued only for the premises and persons named therein, shall not b 


transferable or assignable except with the written approval of the Depart 
ment, and shall be posted in a conspicuous place on the licensed premises 
(c) The Department shall renew the license in accordance with this Articl! 


and with rules adopted thereunder. (1983 (Reg. Sess., 1984), c. 1022, s. 1. 


Editor’s Note. — Session Laws 1983 (Reg. process as defined in G.S. 150A, the Adminis 
Sess., 1984), c. 1022, s. 7, provides: “Notwith- trative Procedure Act, upon ratification of thi 
standing the effective date of this act, the Com- _ act.” Section 8 of c. 1022 makes the act effec 


mission shall have the authority, as provided __ tive from November 1, 1984, through June 30 
in G.S. 131E-202, to commence the rulemaking 1987. 


f 
| 
§ 131E-203. Coverage. 

(a) Except as provided in subsection (b), no person shall operate or repre 
sent himself to the public as operating a hospice without obtaining a license 
from the Department pursuant to this Article. | 

(b) Hospices administered by local health departments established undei 
Article 2 of Chapter 130A of the General Statutes shall not be required to be 
licensed under this Article. Additionally, health care facilities and agencies 
licensed under Article 5 or 6 of Chapter 131E of the General Statutes shall not 
be required to be separately licensed under this Article. However, any facility 
or agency exempted from licensure as a hospice under this subsection shall be 
subject to rules adopted pursuant to this Article. 


(c) Hospice care shall be available 24 hours a day, seven days a week. (1983 
(Reg. Sess., 1984), c. 1022, s. 1.) 
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/ 131E-204. Inspections. 


The Department shall inspect all hospices that are subject to rules adopted 
jursuant to this Article in order to determine compliance with the provisions 
f this Article and with rules adopted thereunder. Inspections shall be con- 
lucted in accordance with rules adopted by the Commission. (1983 (Reg. Sess. 
984), c. 1022, s. 1.) . 


| 131E-205. Adverse action on a license; appeal proce- 
dures. 


(a) The Department may suspend, revoke, cancel, or amend a license when 
here has been a substantial failure to comply with this Article or with rules 
ind regulations adopted thereunder. 

_(b) Chapter 150A of the General Statutes, the Administrative Procedure 
Act, shall govern all administrative action pursuant to subsection (a) and all 
udicial review arising therefrom. (1983 (Reg. Sess., 1984), c. 1022, s. 1.) 


| Editor’s Note. — Chapter 150A, referred to 1985, c. 746, s. 1, effective January 1, 1986, 
a this section, was rewritten by Session Laws and has been recodified as Chapter 150B. 


f 131E-206. Injunction. 


| (a) Notwithstanding the existence or pursuit of any other remedy, the De- 
yartment may maintain an action in the name of the State for injunctive 
‘elief or other process against any person to restrain or prevent the establish- 
nent, conduct, management, or operation of a hospice without a license. 

_ (b) Notwithstanding the provisions of G.S. 131E-203(b) or the existence of 
imy other remedy, the Department may maintain an action in the name of the 
Mate for injunctive relief or other process against any person to restrain or 
drevent substantial noncompliance with this Article or the rules adopted 
hereunder. 

(c) If any person shall hinder the proper performance of duty of the Depart- 
nent in carrying out the provisions of this Article, the Department may insti- 
ute an action in the superior court of the county in which the hindrance 
xecurred for injunctive relief against the continued hindrance. (1983 (Reg. 
3ess., 1984), c. 1022, s. 1.) 


} 131E-207. Confidentiality. 


(a) Notwithstanding G.S. 8-53 or any other law relating to confidentiality 
\f communications between physician and patient, in the course of an inspec- 
jlon conducted under G.S. 131E-204: 
(1) Department representatives may review any writing or other record 
concerning the admission, discharge, medication, treatment, medical 
condition, or history of any person who is or has been a hospice pa- 
tient; and 
(2) Any person involved in treating a patient at or through a hospice may 
disclose information to a Department representative unless the pa- 
tient objects in writing to review of his records or disclosure of the 
information. A hospice shall not release any information or allow any 
inspections under this section without first informing each affected 
patient in writing of his right to object to and thereby prohibit release 
of information or review of records pertaining to him. 
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A hospice, its employees and any other person interviewed in the course ¢ 
an inspection shall be immune from liability for damages resulting from dis 
closure of any information to the Department. 

(b) The Department shall not disclose: 

(1) Any confidential or privileged information obtained under this sectio 
unless the patient or his legal representative authorizes disclosure i) 
writing or unless a court of competent jurisdiction orders disclosure 
or 

(2) The name of anyone who has furnished information concerning | 
hospice without that person’s consent. 

The Department shall institute appropriate policies and procedures t 
ensure that unauthorized disclosure does not occur. Any Department em 
ployee who willfully discloses this information without appropriate authorize 
tion or court order shall be guilty of a misdemeanor and upon conviction fine 
at the discretion of the court but not to exceed five hundred dollars ($500.00: 

(c) All confidential or privileged information obtained under this sectio1 
and the names of persons providing this information shall be exempt fron 
Chapter 132 of the General Statutes. (1983 (Reg. Sess., 1984), c. 1022, s. 1. 


§§ 131E-208, 131E-209: Reserved for future codification purposes. 


ARTICLE 11. | | 


North Carolina Medical Database Commission. 


§ 131E-210. Title and purpose. 


(a) This Article shall be known as the “North Carolina Medical Databast 
Commission Act”. 

(b) The General Assembly finds that as a result of rising medical care cost: 
and the concern expressed by medical care providers, medical consumers 
third-party payers, and health care planners involved with planning for ths 
provision of medical care, there is an urgent need to understand patterns anc 
trends in the use and cost of these services. It is the intent and purpose of thi: 
Article to establish an information base to be used to improve the appropriatt 
and efficient usage of medical care services, while at the same time maintain 
ing an acceptable quality of health care services in this State. This is to be 
accomplished by compiling a uniform set of data and disseminating aggregati 
data, including but not limited to price and utilization data. It is the intent o 
the General Assembly to require that the information necessary for a reviev 
and comparison of cost, utilization patterns, and quality of medical services bi 
supplied to the Medical Database Commission by all medical care provider: 
and third-party payers both public and private. It is the intent of the Genera 
Assembly that any duplication in the collection of medical care data shall bi 
eliminated as recommended by the Medical Database Commission. The infor 
mation is to be compiled by a statewide clearinghouse and made available i 
an aggregate form to interested persons, including medical care providers 
payors, medical care consumers, and health care planners to improve thi 
decision-making processes regarding access, identified needs, patterns of med 
ical care, price and use of appropriate medical care services. The Commissio1 
shall take steps to assure that patient confidentiality shall be protected 
(1985, c. 757, s. 208 (a).) 
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Editor’s Note. — Session Laws 1985, c. 757, 
208(b) provides: “(b) The initial appointment 
‘the employer from a business with 200 or 
gre employees, the Hospital Administrator, 
id the representative of State government 
all be for three years. The initial appoint- 
ents of the employer from a business of less 
an 200 employees, the physician, and the 
mmercial insurance representative shall be 


HEALTH CARE FACILITIES AND SERVICES 


§ 131E-211 


nurse, health care provider, and the represen- 
tative of Blue Cross and Blue Shield of North 
Carolina shall be for one year. Thereafter, the 
terms of all members shall be for three years.” 

Session Laws 1985, c. 757, s. 208(d) provides 
that this Article shall expire and the North 
Carolina Medical Database Commission shall 
terminate on July 1, 1991. 

Session Laws 1985, c. 757, s. 211 makes this 


r two years. The initial appointments of the 


Article effective July 1, 1985. 


North Carolina Medical Database Commission: 
created. 


q (a) There is created the North Carolina Medical Database Commission, to 
‘ceive medical care data from providers and insurers, construct databases, 
aalyze cost and utilization trends and oversee dissemination of data to users 
ad to further the purposes, findings, and declarations of the General Assem- 
y as found in G.S. 131E-210. The Commission may require that data be 
ibmitted to a data processor from all State agencies and State supported 
‘oviders and from all medical care providers and third-party payers both 
iblic and private as described in G.S. 131E-212(b)(1), in accordance with this 
rticle; provided, however, that any data submitted by a medical provider to 
lis Commission shall not be required to be submitted to another State 
yency, commission, or board, except for medicaid reimbursement data and 
sports otherwise required by State law or federal regulation. 

(b) The North Carolina Medical Database Commission shall consist of nine 
embers. The appointments shall be made as follows: 

(1) One employer from a business with 200 or more employees shall be 
appointed by the General Assembly upon the recommendation of the 
Spereee of the House of Representatives in accordance with G:S. 
120-121. 

(2) One employer from a business with less than 200 employees shall be 
appointed by the General Assembly upon the recommendation of the 
President of the Senate in accordance with G.S. 120-121. 

(3) One physician shall be appointed by the General Assembly upon the 
recommendation of the Speaker of the House of Representatives in 
accordance with G.S. 120-121. 

(4) One hospital administrator shall be appointed by the General Assem- 
bly upon the recommendation of the President of the Senate in accor- 
dance with G.S. 120-121. 

(5) One representative of a commercial insurance company providing 
health insurance in North Carolina shall be appointed by the Gen- 
eral Assembly upon the recommendation of the Speaker of the House 
of Representatives in accordance with G.S. 120-121. 

(6) One representative of Blue Cross and Blue Shield of North Carolina 
shall be appointed by the General Assembly upon the recommenda- 
tion of the President of the Senate in accordance with G.S. 120-121. 

(7) One representative of State government at large shall be appointed by 
the Governor. 

(8) One nurse shall be appointed by the General Assembly upon the rec- 
ommendation of the Speaker of the House in accordance with GS. 
120-121. 

(9) One health care provider shall be appointed by the General Assembly 
upon the recommendation of the President of the Senate in accor- 
dance with G.S. 120-121. 


131E-211. 
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The Insurance Commissioner and the Secretary of Human Resources she 
be ex officio members of the Commission without voting power. 

Vacancies in appointments made by the General Assembly shall be filled 
accordance with G.S. 120-122. Other vacancies in appointive terms shall l 
filled for the unexpired portion of the terms by appointment by the Governc 

(c) The members of the Commission shall serve terms of three years a1 
may serve not more than two consecutive full three-year terms. 

(d) The members of the Commission shall receive necessary travel ar 
subsistence expenses in accordance with the provisions of G.S. 138-5. | 

(e) The majority of the Commission shall constitute a quorum for the tran: 
action of business. | 

(f) The members of the Commission shall select a chairman and vice- -chai, 
man. Effective for terms to begin on or after July 1, 1987, no person may } 
elected chairman or vice-chairman unless they have been a member of th 
Commission for two years before their election. Effective July 1, 1987, th 
term of the chairman and vice-chairman shall be one year, and no person mé 
be elected to the same office for two full consecutive terms. | 

(g) The Commission shall meet at least once during each calendar quarti 
upon the call of the chairman. 

(h) The Commission shall issue annual reports on or before March 15 | 
each calendar year including recommendations to the General Assembly ft 
any changes in the General Statutes needed to further the purposes of th 
Article. The initial report shall survey the types of discharge and encount¢ 
specific data on medical services collected by the State and shall make recon 
mendations for the elimination of duplication in the collection of that dat 
Subsequent reports shall include plans for expanding the uniform databas) 
which shall begin with data from in-patient hospital admissions, then sha’ 
include data at the earliest feasible time from hospital emergency room. 
hospital ambulatory surgery centers, freestanding ambulatory surgery cei 
ters and other medical providers including, but not limited to, all license 
health care professionals or entities providing health care services who sult 
mit third-party claims, as described in G.S. 131E-212(b)(1). The initial mech: 
nism for data collection will be the UB-82 claim form for hospital inpatient: 

(i) The Commission may hire professional and other staff needed to imple 
ment the requirements of this Article. Clerical and other services to the Con 
mission may be provided by the Department of Insurance. 

(j) The Commission shall prepare and submit its annual budget directly t 
the Governor. 

(k) The Commission shall have the authority to set fees with regard to th 
collection, compilation, and dissemination of data and to provide reimburse 
ment to data providers in accordance with G.S. 131E-212(b)(4). 

(1) The Commission shall adopt standard coding systems to assure adequat 
data quality. (1985, c. 757, s. 208(a).) 


j 


§ 131E-212. North Carolina Medical Database Commission 
powers. 


The Commission shall contract with an organization that shall act as a dat 
processor. The data processor shall, pursuant to rules and policies adopted b 
the Commission, collect the data from the hospitals, third-party carrier: 
State agencies, and others as described in subdivision (b)(1) of this subsectior 
build and maintain the database; analyze the information; and prepare re 
ports. 
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_(b) The Commission may adopt rules after holding required public hearings 

nd complying with the other procedural requirements of Chapter 150A of the 

reneral Statutes, governing the acquisition, compilation, and dissemination 

f all data collected pursuant to this Article. The rules shall provide, at a 

ainimum that: 

(1) The Commissioner of Insurance shall require all third-party payers, 
including licensed insurers, medical and hospital service corpora- 
tions, health maintenance organizations, and self-funded employee 
health plans to provide to the Commission the claims data, as re- 
quired by this Article. The data shall be provided in the most useful 
form possible to the data processor, which may include copies of the 
UB-82 to report hospital inpatient claims information, datatape, or 
other electronic media. 

(2) This data shall include the following: patient’s age, sex, zip code, 
third-party coverage, principal and other diagnoses, date of admis- 
sion, procedure and discharge date, principal and other procedures, 
total charges and components of those charges, attending physician 

| identification number, and hospital identification number. 

| (8) The Commission shall ensure that adequate measures have been 

| taken to provide system security for all data and information ac- 

| quired under this Article. 

| (4) The data shall be collected in the most efficient and cost-effective 

| manner and the providers of the data shall be reimbursed for the 

| reasonable cost incurred in providing for the actual data to the Com- 

: mission as determined by the Commission. 

(5) The Commission shall develop procedures to assure the confidential- 
ity of patient records. Patient names, addresses, and other personal 
identifiers shall be omitted from the database. 

_ (6) A data provider may obtain data it has submitted as well as other 

| aggregate data, but it may not access data submitted by another 

| provider and which is limited only to that provider. Prior to the 
release or dissemination of any data, in any form, the Commission 
shall permit providers an opportunity to verify the accuracy of any 
information pertaining to the provider. 

(7) The Commission shall charge users for the cost of data preparation for 
information that is beyond the routine data disseminated by the 
Commission. 

(8) Time limits shall be set for the submission and review of data by data 
providers and penalties shall be established for failure to submit and 
review the data within the established time. 

‘(c) The Commission may accept gifts, grants, donations, or contributions 

‘om any source. These funds shall be held in a separate account and used 

dlely in furtherance of the purposes of this article. 

(d) The Commission may establish committees to study issues related to the 
peration of the Commission and the database. 
(e) Any person who submits data as required by this Article shall be im- 
tune from liability in any civil action. This immunity is in addition to any 
ther immunity to which the person is otherwise entitled. 
(f) Data collected by and furnished to the Commission pursuant to this 
.rticle shall not be shared among other State agencies unless the information 
} approved by the Commission as a public record pursuant to G.S. 131E-213. 
(g) The Commission may not use the data collected for a purpose other than 

ne authorized by this Article. . 

(h) The Commission shall ensure that no collection of unneeded or irrele- 
ant data will be allowed and that information collected will be kept current 

nd accurate. (1985, c. 757, s. 208(a).) 
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§ 131E-213. North Carolina Medical Database not publi 
records. | 


The individual forms, computer tapes, or other forms of data collected b 
and furnished to the Commission or data processor shall not be public record 
under Chapter 132 of the General Statutes and shall not be subject to publi 
inspection. After approval by the Commission, the compilations prepared fo 
release or dissemination from the data collected, except for a report prepare. 
for an individual data provider containing information concerning only it 
transactions, shall be public records. The confidentiality of patient’s indivic 
ual personal identifiers, such as name or address in conjunction with a socié 
security or patient identification number, is to be protected and the laws ¢ 
this State with regard to patient confidentiality apply. (1985, c. 757, s. 208(a), 


4 
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132-1 


‘Local Modification. — (As to Chapter 132) 
‘ity of Durham: 1985, c. 727. 

Cross References. — As to records of edu- 
ition agencies, see § 115C-3. As to exception 
r student test scores, see § 115C-182. 


CASE 


Chapter Contemplates Disclosure as 
‘ell as Storage. — A presumed legislative 
‘tent to mandate the extensive preservation 
‘public records prescribed by this Chapter, 
ith storage at public expense, but to which 
ie public is denied access, is untenable. Pres- 
vation for its own sake, absent access, would 
: an absurdity. Advance Publications, Inc. v. 
ity of Elizabeth City, 53 N.C. App. 504, 281 
E.2d 69 (1981). 
S.B.I. records are not public records and 
‘cess to them is not available under the Pub- 
» Records Act. Access to S.B.I. records is con- 
olled entirely by § 114-15. News & Observer 
iblishing Co. v. State ex rel. Starling, 312 
.C. 276, 322 S.E.2d 133 (1984). 
The phrase “pursuant to law or ordi- 
ance in connection with the transaction 
'' public business,” should include, in addi- 
yn to those records required by law, those 
cords that are kept in carrying out lawful 
ities. News & Observer Publishing Co. v. 
‘ake County Hosp. Sys., 55 N.C. App. 1, 284 
E.2d 542 (1981), cert. denied, 305 N.C. 302, 
11 S.E.2d 151, appeal dismissed and cert. de- 
ed, 459 U.S. 808, 103 S. Ct. 26, 74 L. Ed. 2d 
(1982). 
“Agency of North Carolina government 
its subdivisions’. — The phrase “agency of 
forth Carolina government or its subdivi- 
ions” in this section need be construed only 
fon the plain meaning of this section and in 
e context of the public records statutes. News 
Observer Publishing Co. v. Wake County 
osp. Sys., 55 N.C. App. 1, 284 S.E.2d 542 
981), cert. denied, 305 N.C. 302, 291 S.H.2d 
)1, appeal dismissed and cert. denied, 459 
S. 803, 103 S. Ct. 26, 74 L. Ed. 2d 42 (1982). 


Copies of Forms Maintained, etc. — 
The correct citation to the opinion of the At- 


PUBLIC RECORDS 


§ 132-1 


Chapter 132. 
Public Records. 


132-1. ‘SPublic records” defined. 


Legal Periodicals. — 

For a note on the public’s access to public 
records, see 60 N.C.L. Rev. 853 (1982). 

For survey of 1981 administrative law, see 
60 N.C.L. Rev. 1165 (1982). 


NOTES 


Letter from Engineer Consulting for 
City. — A letter received by the manager of 
defendant-city from a consulting engineer 
whom defendant-city employed to inspect con- 
struction work on additions and modifications 
to its water treatment plant is a public record 
subject to disclosure. Advance Publications, 
Inc. v. City of Elizabeth City, 53 N.C. App. 504, 
281 S.E.2d 69 (1981). 

Wake County Hospital System is an 
agency of the county under the North Caro- 
lina public records statutes. News & Observer 
Publishing Co. v. Wake County Hosp. Sys., 55 
N.C. App. 1, 284 S.E.2d 542 (1981), cert. de- 
nied, 305 N.C. 302, 291 S.E.2d 151, appeal dis- 
missed and cert. denied, 459 U.S. 803, 103 S. 
Ct. 26, 74 L. Ed. 2d 42 (1982). 

By virtue of the definitions in 
§§ 143-318.10(b) and 159-39(a), the Wake 
County Hospital System is a “public body” that 
must, by law, record settlement terms consid- 
ered in executive sessions; in addition, the pub- 
lic has the right to know the terms of seittle- 
ments made by the system in actions for 
wrongful terminations of its agreements, since 
the funds from which the settlements were 
paid must be considered the county’s funds. 
News & Observer Publishing Co. v. Wake 
County Hosp. Sys., 55 N.C. App. 1, 284 S.E.2d 
542 (1981), cert. denied, 305 N.C. 302, 291 
S.E.2d 151, appeal dismissed and cert. denied, 
459 U.S. 803, 103 S. Ct. 26, 74 L. Ed. 2d 42 
(1982). 

Cited in Carnahan v. Reed, 53 N.C. App. 
589, 281 S.E.2d 408 (1981); Housing Auth. v. 
Montgomery, 55 N.C. App. 422, 286 S.H.2d 114 
(1982). 


OPINIONS OF ATTORNEY GENERAL 


torney General cited under this catchline in 
the replacement volume is 48 N.C.A.G. 63. 
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§ 132-1.1 


§ 132-1.1. Confidential communications by legal counsel t 
public board or agency; not public records. 


Legal Periodicals. — For survey of 1981 
administrative law, see 60 N.C.L. Rev. 1165 
(1982). 


CASE NOTES 


Cited in News & Observer Publishing Co. v. 
Wake County Hosp. Sys., 55 N.C. App. 1, 284 
S.E.2d 542 (1981). 


§ 132-3. Destruction of records regulated. 


CASE NOTES 


Applied in State v. Caldwell, 53 N.C. App. 
1, 279 S.E.2d 852 (1981). 


§ 132-6. Inspection and examination of records. 


Local Modification. — New Hanover: 1981, 
c. 960. 
Legal Periodicals. — 


1985 CUMULATIVE SUPPLEMENT 


§ 132. 


| 


For a note on the public’s access to publ 
records, see 60 N.C.L. Rev. 853 (1982). 


CASE NOTES 


“Any Person” Includes Corporation. — 
The General Assembly did not intend to 
exclude corporate entities from the scope of the 


§ 132-9. Access to records. 


Local Modification. — New Hanover: 1981, 
c. 960. 
Legal Periodicals. — 


phrase “any person” in this section. Advanc 
Publications, Inc. v. City of Elizabeth City, 5 
N.C. App. 504, 281 S.E.2d 69 (1981). 


For survey of 1981 administrative law, se 
60 N.C.L. Rev. 1165 (1982). 


CASE NOTES 


“Any Person” Includes Corporation. — 
The General Assembly did not intend to 
exclude corporate entities from the scope of the 
phrase “any person” in this section. Advance 
Publications, Inc. v. City of Elizabeth City, 53 
N.C. App. 504, 281 S.E.2d 69 (1981). 


Cited in Carnahan v. Reed, 53 N.C. Ap 
589, 281 S.E.2d 408 (1981); Housing Auth. ° 
Montgomery, 55 N.C. App. 422, 286 S.E.2d 11 
(1982). 
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Chapter 133. 


Public Works. 


Article 1. Sec. 

133-24. Government contracts; violations of 
G.S. 75-1 and 75-2. 

ec. 133-25. Conviction; punishment. 

$3-1.1. Certain buildings involving public 133-26. Individuals convicted may not serve 


General Provisions. 


funds to be designed, etc., by ar- on licensing boards. 
chitect or engineer. 1So-2 ts Suspension from bidding. 
133-28. Civil damages; liability; statute of lim- 
Article 2. itations. 
133-29. Reporting of violations of G.S. 75-1 or 


Relocation Assistance. 75-2 


33-9. Replacement housing for homeowners. 1383-30. Noncollusion affidavits. 
33-10. Replacement housing for tenants and 133-31. Perjury; punishment. 


certain others. 133-32. Gifts and favors regulated. 
'33-10.1. Authorization for replacement hous- 133-33. Cost estimates; bidders’ lists. 
ing. 


83-18 to 133-22. [Reserved. ] 
Article 3. 


Regulation of Contractors for 
Public Works. 


33-23. Definition. 
ARTICLE 1. 
General Provisions. 
} 133-1. Employment of architects, etc., on public works 
when interested in use of materials prohibited. 


Local Modification. — (As to this Chapter) 365; Tyrrell County Board of Education: 1983, 
Tyrrell: 1985, c. 120. New Hanover: 1983, c. _ c. 580. . 


} 133-1.1. Certain buildings involving public funds to be 
designed, etc., by architect or engineer. 


aeer, particularly qualified by training and experience for the type of work 
Involved, and that the North Carolina seal of such architect or engineer to- 
yether with the name and address of such architect or engineer, or both, be 
dlaced on all such plans and specifications. 
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(b) On all projects requiring the services of an architect or engineer, o 
both, the architect or engineer, or both, whose names and seals appear on th - 
plans and specifications shall conduct frequent and regular inspections 0 
such inspections as required by the contract and shall issue a signed an 
sealed certificate of compliance to the awarding authority that: 

(1) The inspections of the construction, repairs, or installations have bee 
conducted with the degree of care and professional skill and judgmen 
ordinarily exercised by a member of that profession; and 

(2) To the best of his knowledge and in the professional opinion of thi 
architect or engineer the contractor has fulfilled the obligations 0 
such plans, specifications, and contract. 

No certificate of compliance shall be issued until the architect and/or engi 
neer is satisfied that the contractor has fulfilled the obligations of such plans 


specifications, and contract. 


(d) On repair projects involving the expenditures of public funds in ar 
amount of one hundred thousand dollars ($100,000), or less, or on constructior 
or addition projects involving the expenditures of public funds in an amount 0: 
forty-five thousand dollars ($45,000), or less, and on which no registered ar: 
chitect or engineer is employed, the governing board or awarding authorit 
shall require a certificate of compliance with the State Building Code from the 
city or county inspector for the specific trade or trades involved or from é 
registered architect or engineer, except that the provisions of this subsection 
shall not apply on projects wherein plans and specifications are approved by 
the Department of Administration, Division of State Construction, and the 
completed project is inspected by the Division of State Construction. 

(1953, c. 1839; 1957, c.. 994; 1963, c. 752; 1973, c. 1414, s. 251979 ee eee 
1981, c. 687; 1983 (Reg. Sess., 1984), c. 970, s. 1.) 


Only Part of Section Set Out. — As the 
rest of the section was not affected by the 
amendments, it is not set out. 

Editor’s Note. — Chapter 83, referred to in 
subsection (a) of this section, was rewritten by 
Session Laws 1979, c. 871, s. 1, and has been 
recodified as Chapter 83A. 

Effect of Amendments. — The 1981 
amendment, effective July 1, 1981, in subsec- 
tion (a), inserted “one hundred thousand dol- 
lars ($100,000) for the repair of public build- 
ings where such repair does not include major 
structural change, or in excess of,” substituted 
“of, or additions to, public buildings” for “or 


repair of public buildings,” and substituted 
“Chapter 89C” for “Chapter 89”; in subsection 
(d), deleted “construction or” preceding “repair 
projects” near the beginning, inserted “in an 
amount of one hundred thousand dollars 
($100,000), or less, or on construction or addi- 
tion projects involving the expenditures of pub- 
lic funds,” and added the provisions beginning 
“, except that the provisions of this subsection 
shall not apply” at the end of the subsection; 
and made other minor changes. 

The 1983 (Reg. Sess., 1984) amendment, ef- 
fective October 1, 1984, rewrote subsection (b). 


ARTICLE 2. 


Relocation Assistance. 


§ 133-9. Replacement housing for homeowners. 


(a) In addition to payments otherwise authorized by this Article and subject 
to the provisions of G.S. 133-10.1 the agency may make an additional pay- 
ment not in excess of fifteen thousand dollars ($15,000) to any displaced per- 
son who is displaced from a dwelling actually owned and occupied by such 
displaced person for not less than 180 days prior to the initiation of negotia- 
tions for the acquisition of the property. Such additional payment shall in- 


clude the following elements: 
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(1) The amount, if any, which when added to the acquisition cost of the 
dwelling acquired by the agency, equals the reasonable cost of a 
comparable replacement dwelling which is a decent, safe, and sani- 
tary dwelling adequate to accommodate such displaced person, rea- 
sonably accessible to public services and places of employment and 
available on the private market. All determinations required to carry 
out this section shall be made in accordance with standards estab- 
lished by the agency making the additional payment. 

(2) The amount, if any, shall be the amount which will compensate such 
displaced person for any increased interest costs which such person is 
required to pay for financing the acquisition of any such comparable 
replacement dwelling. Such amount shall be paid only if the dwelling 
acquired by the agency was encumbered by a bona fide mortgage 
which was a valid lien on such dwelling for not less than 180 days 
prior to the initiation of negotiations for the acquisition of such 
dwelling. Such amount shall be equal to the excess in the aggregate 
interest and other debt service costs of that amount of the principal of 
the mortgage on the replacement dwelling which is equal to the 
unpaid balance of the mortgage on the acquired dwelling, over the 
remainder term of the mortgage on the acquired dwelling, reduced to 
discounted present value. The discount rate shall be the prevailing | 
interest rate paid on savings deposits by commercial banks in the 
general area in which the replacement dwelling is located. 

(3) Reasonable expenses incurred by such displaced person for evidence of 
title, recording fees, and other closing costs incident to the purchase 
of the replacement dwelling, but not including prepaid expenses. 

(1994c,11107, 8. 1; 1981, c. 101, s. 1.) 


Only Part of Section Set Out. — As the Session Laws 1981, c. 101, s. 5, provides: 
‘rest of the section was not affected by the “This act shall apply to all ‘displaced persons’ 
amendment, it is not set out. as defined in Article 2 of Chapter 133, moving 
_ Effect of Amendments. — The 1981 after May 1, 1980.” 

amendment inserted “and subject to the provi- 

‘sions of G.S. 133-10.1” in the first sentence of 

subsection (a). 


§ 133-10. Replacement housing for tenants and certain 
| others. 


In addition to amounts otherwise authorized by this Article and subject to 
the provisions of G.S. 133-10.1, the agency may make a payment to or for any 
displaced person displaced from any dwelling not eligible to receive a payment 
under G.S. 133-9 which dwelling was actually and lawfully occupied by such 
displaced person for not less than 90 days prior to the initiation of negotia- 
tions for acquisition of such dwelling. Such payment shall be either: 

(1971, c. 1107, s. 1; 1981, c. 101, s. 22) 


Only Part of Section Set Out. — As the Session Laws 1981, c. 101, s. 5, provides: 
rest of the section was not affected by the “This act shall apply to all ‘displaced persons’ 
amendment, only the introductory paragr aph as defined in Article 2 of Chapter 133, moving 

is set out. after May 1, 1980.” 

Effect of Amendments. — The 1981 
amendment inserted “and subject to the provi- 
- sions of G.S. 133-10.1” in the first sentence. 
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§ 133-10.1. Authorization for replacement housing. 


As a last resort, if a project cannot proceed to actual construction because of 
the lack of availability of comparable sale or rental housing, or because re- 
quired federal-aid payments are in excess of those otherwise authorized by 
this Article, the Department of Transportation may: | 

(4) Exceed the limitation in G.S. 133-9(a) and 133-10. (1975, c. 515; 1981, 


c. 101, ss. 3, 4.) 


Only Part of Section Set Qut. — As the 
rest of the section was not affected by the 
amendment, it is not set out. 

Effect of Amendments. — The 1981 
amendment added subdivision (4), and substi- 
tuted the present introductory paragraph for 
the former paragraph, which read: “If subject 
to the ‘additional payment’ limitation specified 
in G.S. 133-9(a) with respect to each person 
displaced from a dwelling actually owned and 
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| 
| 
§ 133-24 


occupied by him a program or project cannot 
proceed to actual construction because of the! 
lack of availability of comparable sale or rental 
housing, the Department of Transportation, 
upon a determination that such housing can- 
not otherwise be made available, may.” | 

Session Laws 1981, c. 101, s. 5, provides: 
“This act shall apply to all ‘displaced persons’ 
as defined in Article 2 of Chapter 133, moving 
after May 1, 1980.” 


§§ 133-18 to 133-22: Reserved for future codification purposes. 


ARTICLE 3. 


Regulation of Contractors for Public Works. 
§ 133-23. Definition. 


(a) The term “governmental agency” shall include the State of North Caro- 
lina, its agencies, institutions, and political subdivisions, all municipal corpo- 
rations and all other public units, agencies and authorities which are autho- 
rized to enter into public contracts for construction or repair or for procure- 
ment of goods or services. 

(b) The term “person” shall mean any individual, partnership, corporation, 
association, or other entity formed for the purpose of doing business as a 
contractor, subcontractor, or supplier. 

(c) The term “subsidiary” is used as defined in G.S. 55-2(9). (1981, c. 764, s. 
Le) 


Editor’s Note. — Session Laws 1981, c. 764, 
s. 4, made this Article effective 60 days after 
ratification and provided that it would be pro- 
spective in its application. The act was ratified 
July 2, 1981. 


Session Laws 1981, c. 764, s. 3, contains a 
severability clause. 


§ 133-24. Government contracts; violation of G.S. 75-1 and 
75-2. 


Every person who shall engage in any conspiracy, combination, or any other 
act in restraint of trade or commerce declared to be unlawful by the provisions 
of G.S. 75-1 and 75-2 shall be guilty of a felony under this section where the 
combination, conspiracy, or other unlawful act in restraint of trade involves: 

(1) A contract for the purchase of equipment, goods, services or materials 
or for construction or repair let or to be let by a governmental agency; 


644 


8 133-25 PUBLIC WORKS § 133-27 


(2) A subcontract for the purchase of equipment, goods, services or mate- 
rials or for construction or repair with a prime contractor or proposed 
prime contractor for a governmental agency. (1981, c. 764, s. 1.) 


-§ 133-25. Conviction; punishment. 


(a) Upon conviction of violating G.S. 133-24, any person shall be punished 
as a Class H felon. The court may also impose a fine of up to one hundred 
thousand dollars ($100,000) on any convicted individual and a fine of up to 
one million dollars ($1,000,000) on any convicted corporation. Any fine im- 
posed pursuant to this section shall not be deductible on a State income tax 
return for any purpose. 

(b) For a period of up to three years from the date of conviction, said period 
to be determined in the discretion of the court, no person shall be eligible to 
enter into a contract with any governmental agency, either directly as a 
contractor or indirectly as a subcontractor, if that person has been convicted of 
violating G.S. 133-24. ; 

(c) In the event an individual is convicted of violating G.S. 133-24, the court 
may, in its discretion, for a period of up to three years from the date of 
conviction, provide that the individual shall not be employed by a corporation 
as an officer, director, employee or agent, if that corporation engages in public 
construction or repair contracts with a governmental agency, either directly 
as a contractor or indirectly as a subcontractor. 

(d) The court shall also have authority to direct the appropriate contractor's 
licensing board to suspend the license of any contractor convicted of violating 
ees for a period of up to three years from the date of conviction. (1981, 
Ci, Se la 


'§ 133-26. Individuals convicted may not serve on licensing 
boards. 


No individual shall be eligible to serve as a member of any contractor’s 
licensing board who has been convicted of criminal charges involving either: 
(1) A conspiracy in restraint of trade in the courts of this State in viola- 
tion of G.S. 75-1, 75-2, or 133-24, or similar charges in any federal 
court or in any other state court; or 

(2) Bribery or commercial bribery in violation of G.S. 14-218 or 14-353 in 
the courts of this State, or of similar charges in any federal court or 

the court of any other state. (1981, c. 764, s. 1.) 


§ 133-27. Suspension from bidding. 


Any governmental agency shall have the authority to suspend for a period 
of up to three years from the date of conviction any person and any subsidiary 
or affiliate of any person from further bidding to the eboney and from bela 
subcontractor to a contractor for the agency and from being a su plier to the 
agency if that person or any officer, director, employee or agent 0 that person 
has been convicted of charges of engaging In any conspiracy, combination, or 
other unlawful act in restraint of trade or of similar charges in any federal 
court or a court of any other state. 

A governmental agency may order a temporary suspension of any contrac- 
tor, subcontractor, or supplier or subsidiary or a filiate thereof char ed in an 
indictment or an information with engaging 1n any conspiracy, com ination 
or other unlawful act in restraint of trade or of similar charges in any federal 
court or a court of this or any other state until the charges are resolved. 
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The provisions of this section are in addition to and not in derogation of any | 
other powers and authority of any governmental agency. (1981, c. 764, s. 1.) | 


§ 133-28. Civil damages; liability; statute of limitations. 


(a) Any governmental agency entering into a contract which is or has been | 
the subject of a conspiracy prohibited by G.S. 75-1 or 75-2 shall have a right of | 
action against the participants in the conspiracy to recover damages, as pro- | 
vided herein. The governmental agency shall have the option to proceed | 
jointly and severally in a civil action against any one or more of the partici- — 
pants for recovery of the full amount of the damages. There shall be no right — 
to contribution among participants not named defendants by the governmen- | 
tal agency. | 

(b) At the election of the governmental agency, the measure of damages 
recoverable under this section shall be either the actual damages or ten per- 
cent (10%) of the contract price which shall be trebled as provided in G.S. 
75-16. 

(c) The cause of action shall accrue at the time of discovery of the conspir- 
acy by the governmental agency which entered into the contract. The action | 
shall be brought within three years of the date of accrual of the cause of | 
action. (1981, c. 764, s. 1.) 


§ 133-29. Reporting of violations of G.S. 75-1 or 75-2. 


Any person having knowledge of acts committed in violation of G.S. 75-1 or | 
75-2 involving a contract with a governmental agency who reports the same to | 
that governmental agency and assists in any resulting proceedings may re- 
ceive a reward as set forth herein. The governmental agency is authorized to — 
pay to the informant up to twenty-five percent (25%) of any civil damages that | 
it collects from the violator named by the informant by reason of the informa- | 
tion furnished by the informant. The information and knowledge to be re- 
ported includes but is not limited to any agreement or proposed agreement or _ 
offer or request for agreement among contractors, subcontractors or suppliers 
to rotate bids, to share the profits with a contractor not the low bidder, to 
sublet work in advance of bidding as a means of preventing competition, to 
refrain from bidding, to submit prearranged bids, to submit complimentary 
bids, to set up territories to restrict competition, or to alternate bidding. (1981, 
c. 764, s. 1.) 


§ 133-30. Noncollusion affidavits. 


Noncollusion affidavits may be required by rule of any governmental 
agency from all prime bidders. Any such requirement shall be set forth in the 
invitation to bid. Failure of any bidder to provide a required affidavit to the 
governmental agency shall be grounds for disqualification of his bid. The 
provisions of this section are in addition to and not in derogation of any other 
powers and authority of any governmental agency. (1981, c. 764, s. 1.) 


§ 133-31. Perjury; punishment. 


Any person who shall willfully commit perjury in any affidavit taken pursu- 
ant to this Article or rules pursuant thereto shall be guilty of a felony and 
shall be punished as a Class H felon. (1981, c. 764, s. 1.) 
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'§ 133-32. Gifts and favors regulated. 


(a) It shall be unlawful for any contractor, subcontractor, or supplier who: 
(1) Has a contract with a governmental agency; or 
(2) Has performed under such a contract within the past year; or 
(3) Anticipates bidding on such a contract in the future 
‘to make gifts or to give favors to any officer or employee of a governmental 
agency who is charged with the duty of: 
(1) Preparing plans, specifications, or estimates for public contract; or 
(2) Awarding or administering public contracts; or 
(3) Inspecting or supervising construction. 
It shall also be unlawful for any officer or employee of a governmental agency 
who is charged with the duty of: 
(1) Preparing plans, specifications, or estimates for public contracts; or 
(2) Awarding or administering public contracts; or 
(3) Inspecting or supervising construction 
willfully to receive or accept any such gift or favor. 
(b) A violation of subsection (a) shall be a misdemeanor. 
(c) Gifts or favors made unlawful by this section shall not be allowed as a 
- deduction for North Carolina tax purposes by any contractor, subcontractor or 
supplier or officers or employees thereof. 

(d) This section is not intended to prevent the gift and receipt of 
honorariums for participating in meetings, advertising items or souvenirs of 
nominal value, or meals furnished at banquets. This section is also not in- 
| tended to prohibit customary gifts or favors between employees or officers and 
their friends and relatives or the friends and relatives of their spouses, minor 
children, or members of their household where it is clear that it is that rela- 
tionship rather than the business of the individual concerned which is the 
motivating factor for the gift or favor. However, all such gifts knowingly made 
or received are required to be reported by the donee to the agency head if the 
gifts are made by a contractor, subcontractor, or supplier doing business di- 
rectly or indirectly with the governmental agency employing the recipient of 
such a gift. (1981, c. 764, s. 1.) 


§ 133-33. Cost estimates; bidders’ lists. 


Any governmental agency responsible for letting public contracts may pro- 
mulgate rules concerning the confidentiality of: 
(1) The agency’s cost estimate for any public contracts prior to bidding; 


an 
(2) The identity of contractors who have obtained proposals for bid pur- 
poses for a public contract. 

If the agency’s rules require that such information be kept confidential, an 
employee or officer of the agency who divulges such information to any unau- 
thorized person shall be subject to disciplinary action. This section shall not be 
construed to require that cost estimates or bidders’ lists be kept confidential. 
(1981, c. 764, s. 1.) 
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Chapter 134A. : 
Youth Services. 


Article 1. 


Division of Youth Services in the 
Department of Human 
Resources. 


Sec. 


134A-8. Powers and duties of Secretary of 


Human Resources. 


ARTICLE 1. 


Division of Youth Services in the Department 
of Human Resources. 


§ 134A-1. Legislative intent-and purpose. 


Editor’s Note. — Session Laws 1981 (Reg. 
Sess., 1982), c. 1282, s. 25, establishes a sched- 
ule of priorities for allocating funds to local 
area mental health programs and local educa- 
tion agencies to provide appropriate treatment 
and education programs to children under the 
age of 18 who suffer from emotional, mental, or 
neurological handicaps accompanied by violent 
or assaultive behavior, identified as a class in 
the case of Willie M., et al. vs. Hunt, et al. The 
act appropriates funds to the Division of Men- 
tal Health, Mental Retardation, and Substance 
Abuse, to the Division of Youth Services, and 
to the Department of Public Education, 
establishes a reserve fund, and provides for 
certain reporting requirements. The act fur- 
ther provides that the prohibitions on use of 
State funds prescribed by G.S. 122-35.53(c) do 
not apply to any funds appropriated for the 
treatment of members of the above named 
class. 

Session Laws 1983, c. 761, s. 77, effective 
July 1, 1983, sets out legislative findings with 
regard to funds and programs serving mem- 
bers of the class of Willie M., et al. v. Hunt, et 
al., provides for the expenditure of funds on 
behalf of this class, and provides for certain 
reporting requirements. 

Session Laws 1983 (Reg. Sess., 1984), c. 
1034, s. 61, and Session Laws 1985, c. 479, s. 
85, set out legislative findings with regard to 
the children identified as a class in the case of 
Willie M., et al. vs. Hunt, et al., indicate the 
legislative intent with regard to expenditure of 
funds appropriated for the class members and 
provide for a supplemental reserve fund to be 
allocated to local education agencies to serve 
class members. In addition, these provisions 


| 


set out reporting requirements and authorize 
the Department of Human Resources to ensure 
the provision of appropriate services to class 
members where a local program is not provid- 
ing appropriate services. 

Session Laws 1983 (Reg. Sess., 1984), c. 
1116, s. 76, provides that in addition to reports 
required by Session Laws 1983 (Reg. Sess., 
1984), c. 1034, s. 61, the Department of Human 
Resources and Public Education shall report 
periodically to the Commission on Children 
with Special Needs, as requested by the Com- 
mission, on operations of programs to benefit 
Willie M. class members. 

Session Laws 1985, c. 479, s. 1.1 provides 
that the act shall be known as “The Current 
Operations Appropriations Act of 1985.” 

Session Laws 1985, c. 791, ss. 18, and 18.1 
provide: 

“The Department of Public Education shall 
report to the Joint Legislative Commission on 
Governmental Operations and to the Fiscal Re- 
search Division 30 days prior to the convening 
of the 1986 Regular Session of the 1985 Gen- 
eral Assembly on the cost of educating a Willie 
M. child in the public schools over the past 
three years. This report shall include the cost 
of educating a Willie M. child and the source of 
these funds. 

“The State Board of Education is directed to 
determine the most cost effective methods of 
educating Willie M. students and to report its 
findings to the Joint Legislative Commission 
on Governmental Operations and to the Fiscal 
Research Division by March 1, 1986. 

Session Laws 1983 (Reg. Sess., 1984), c. 
1034, s. 256, and c. 1116, s. 115, are severabil- 
ity clauses. 
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§ 134A-8. Powers and duties of Secretary of Human Re- 
sources. 


The Secretary shall have the following powers and duties: 

(5) To provide a quality educational program in each training school, 
including vocational education which is realistic in relation to avail- 
able jobs, and to administer this educational system; 

(7) To promulgate rules and regulations to implement the provisions of 
this Chapter and the responsibilities of the Secretary and the Depart- 
ment of Human Resources under Chapter 7A. (1977, c. 627, s. 6; 1981, 
c. 50, s. 6; c. 614, s. 18.) 


Only Part of Section Set Out. — As the Youth Services Advisory Committee” from the 
rest of the section was not affected by the end of subdivision (5). 
amendments, it is not set out. The second 1981 amendment, effective July 
Effect of Amendments. — The first 1981 1, 1981, added subdivision (7). 
amendment deleted “with the advice of the . 
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Chapter 135. 


Retirement System for Teachers and State Employees; _ 
Social Security. 


Article 1. 


Retirement System for Teachers and 
State Employees. 


Sec. 

135-1. Definitions. 

135-1.1. Licensing and examining boards. 

135-3. (Effective until September 1, 1986) 
Membership. 

135-3. (Effective September 1, 1986) Member- 
ship. 

135-4. Creditable service. 

135-5. Benefits. 

135-5.1. Optional retirement program for 
State institutions of higher educa- 
tion. 

135-6. Administration. 

135-8. Method of financing. 

135-9. Exemption from taxes, garnishment, 
attachment, etc. 

135-14. Pensions of certain former teachers 
and State employees. 

135-16.1. Blind or visually handicapped em- 
ployees. 


Article 2. 


Coverage of Governmental Employees 
under Title II of the Social 
Security Act. 


135-27. Transfers from State to certain associ- 
ation service. 


Article 3. 
Other Teacher, Employee Benefits. 


Part 1. General Provisions. 


135-32 to 135-33.1. [Repealed.] 

135-34. Disability salary continuation. 

135-35. [Repealed.] 

135-36. [Repealed.] 

135-37. Confidentiality. 

135-38. Committee on Employee Hospital and 
Medical Benefits. 


Part 2. Administrative Structure. 


135-39. Board of Trustees established. 

135-39.1. Auditing of the Plan. 

135-39.2. Officers, quorum, meetings. 

135-39.3. Oversight team. 

135-39.3A. Advisory Committees. 

135-39.4. Selection of Plan Administrator. 

135-39.4A. Executive Administrator. 

135-39.5. Powers and duties of the Executive 
Administrator and Board of 
Trustees. 

135-39.5A. Termination. 


Sec. 

135-39.5B. Prepaid plans. 

135-39.6. Special funds created. 

135-39.6A. Premiums set. 

135-39.7. Administrative review. 

135-39.8. Rules and regulations. 

135-39.9. Reports to the General Assembly. 

135-39.10. Meaning of “Executive Administra- 
tor and Board of Trustees.” 


Part 3. Comprehensive Major Medical Plan. 


135-40. Undertaking. 

135-40.1. (Effective until July 1, 1986) Gen- 
eral definitions. 

135-40.1. (Effective July 1, 1986) General defi- 
nitions. 

135-40.2. Eligibility. 

135-40.3. Effective dates of coverage. 

135-40.4. (Effective until July 1, 1986) Bene- 
fits in general. 

135-40.4. (Effective July 1, 1986) Benefits in 
general. 

135-40.5. Benefits not subject to deductible or 
coinsurance. 

135-40.6. (Effective until July 1, 1986) Bene- 
fits subject to deductible and coin- 
surance (comprehensive benefits). 

135-40.6. (Effective July 1, 1986) Benefits sub- 
ject to deductible and coinsurance 
(comprehensive benefits). 

135-40.7. General limitations and exclusions. 

135-40.7A. (Effective until January 1, 1988) 
Special provisions for chemical 
dependency. 

135-40.7A. (Effective January 1, 1988) Special 
provisions for chemical depen- 
dency. 

135-40.8. Out-of-pocket expenditures. 

135-40.9. Maximum benefits. 

135-40.10. Persons eligible for Medicare. 

135-40.11. Cessation of coverage. 

135-40.12. Conversion. 

135-40.13. Coordination of benefits. 

135-40.14. Right to amend. 

135-41 to 135-49. [Reserved.] 


Article 4. 


Uniform Judicial Retirement Act of 
1973. 


Short title and purpose. 

Scope. 

Definitions. 

Name and date of establishment. 
135-55. Membership. 

135-56. Creditable service. 

135-56.1. [Repealed.] 


135-50. 
135-51. 
135-53. 
135-54. 
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Sec. 

135-56.2. Creditable service for other employ- 
ment. 

Service retirement. 

Service retirement benefits. 

Disability retirement. 

Disability retirement benefits. 

Return of accumulated contributions. 

Benefits on death before retirement. 

Post-retirement increases in allow- 
ances. 

Contributions by the members. 

Transfer of members to another sys- 
tem. 

Return to membership of retired for- 
mer member. 

Benefits of members appointed to 
serve in United States courts. 

135-73 to 135-76. [Reserved.] 


135-57. 
135-58. 
135-59. 
135-60. 
135-62. 
135-63. 
135-65. 


135-68. 
135-70. 


135-71. 


135-72. 


TEACHERS AND STATE EMPLOYEES RETIREMENT 


§ 135-1 
Article 4A. 
Uniform Solicitorial Retirement 
Act of 1974. 
Sec. 
135-77 to 135-83. [Repealed.] 
Article 4B. 


Uniform Clerks of Superior Court 
Retirement Act of 1975. 


135-84 to 135-86. [Repealed.] 


Article 5. 


Supplemental Retirement Income 
Act of 1984. 


135-90. Short title and purpose. 

135-91. Administration. 

135-92. Membership. 

135-93. Contributions. 

135-94. Benefits. 

135-95. Exemption from taxes, garnishment, 
attachment. 


ARTICLE 1. 


Retirement System for Teachers and State Employees. 


§ 135-1. Definitions. 


The following words and phrases as used in this Chapter, unless a different 
meaning is plainly required by the context, shall have the following mean- 


ings 


(5) “Average final compensation” shall mean the average annual com- 


pensation of a member during the four consecutive calendar years of 
membership service producing the highest such average; but shall 


not include any compensation, as 


determined by the Board of 


Trustees, for the reimbursement of expenses or payments for housing 
or any other allowances whether or not classified as salary and 


wages. 


(7a) “Compensation” shall mean all salaries and wages, not including 
any terminal payments for unused sick leave, derived from public 
funds which are earned by a member of the Retirement System for 
service as an employee or teacher in the unit of the Retirement Sys- 
tem for which he is performing full-time work. 

(10) “Employee” shall mean all full-time employees, agents or officers of 
the State of North Carolina or any of its departments, bureaus and 
institutions other than educational, whether such employees are 
elected, appointed or employed: Provided that the term “employee” 


shall not include any person w 


ho is a member of the Uniform Judicial 


Retirement System, any member of the General Assembly or any 
part-time or temporary employee. Notwithstanding any other provi- 
sion of law, “employee” shall include all employees of the General 
Assembly except participants in the Legislative Intern Progtain and 


pages. In all cases of doubt, 


whether any person is an em 
ployee” shall also mean every 


the Board of Trustees shall 
ployee as defined in this Chapter. “Em- 
full-time civilian employee of the army 


etermine 


national guard and air national guard of this State who is employed 
pursuant to section 709 of Title 32 of the United States Code and paid 
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| 
| 
from federal appropriated funds, but held by the federal authorities, 
not to be a federal employee: Provided, however, that the authority or 
agency paying the salaries of such employees shall deduct or cause to. 
be deducted from each employee’s salary the employee’s contribution 
in accordance with applicable provisions of G.S. 135-8 and remit the 
same, either directly or indirectly, to the Retirement System; cover- | 
age of employees described in this sentence shall commence upon the 
first day of the calendar year or fiscal year, whichever is earlier, next 
following the date of execution of an agreement between the Secre- 
tary of Defense of the United States and the Adjutant General of the 
State acting for the Governor in behalf of the State, but no credit. 
shall be allowed pursuant to this sentence for any service previously 
rendered in the above-described capacity as a civilian employee of the 
national guard: Provided, further, that the Adjutant General, in his 
discretion, may terminate the Retirement System coverage of the 
above-described national guard employees if a federal retirement Sys- 
tem is established for such employees and the Adjutant General 
elects to secure coverage of such employees under such federal retire- 
ment system. Any full-time civilian employee of the national guard 
described above who is now or hereafter may become a member of the 
Retirement System may secure Retirement System credit for such 
service as a national guard civilian employee for the period preceding 
the time when such employees became eligible for Retirement Sys- 
tem coverage by paying to the Retirement System an amount equal 
to that which would have constituted employee contributions if he 
had been a member during the years of ineligibility, plus interest. 


(11) “Employer” shall mean the State of North Carolina, the county 


board of education, the city board of education, the State Board of 
Education, the board of trustees of the University of North Carolina, 
the board of trustees of other institutions and agencies supported and 
under the control of the State, or any other agency of and within the 
State by which a teacher or other employee is paid. 


(11b) “Law-Enforcement Officer” means a full-time paid employee of an 


employer who is actively serving in a position with assigned primary 
duties and responsibilities for prevention and detection of crime or 
the general enforcement of the criminal laws of the State of North 
Carolina or serving civil processes, and who possesses the power of 
arrest by virtue of an oath administered under the authority of the 
State. 


(1941, c. 25, s. 1; 1943, c. 481; 1945, c. 924: 


1947, c. 458, s. 6; 1953, c. 1053; 


1959, c. 818; c. 1155, s. 81/2; 1959, c. 518, s. 1; c. 1263, s. 1; 1963, c. 687, s. 1; 


1965, c. 750; c. 780, s. 1; 1969, c. 44, s. 74; c. 1223, s. 16; c. 


L22751 Od 1 Calli 


ss. 1-5; c. 338, s. 1; 1973, c. 507, s. 5; c. 640, s. 2: c. 1233; 1975ic, 475 eseleto te 
¢. 5/4,.8. 1; 1979) ¢..972, 8.Je 1981, ¢..557; ss. 1, 2: 1983, c. 412, ss. 1, 2; 1983 
(Reg. Sess., 1984), c. 1034, s. 227; 1985, c. 649, s. 3.) 


Only Part of Section Set Out. — As the 
rest of the section was not affected by the 
amendments, it is not set out. 

Editor’s Note. — 

Session Laws 1983, c. 761, s. 222, provides 
that notwithstanding the provisions of this 
Chapter any member of the Teachers’ and 
State Employees’ Retirement System who is at 
least 60 years of age with 25 or more years of 


creditable service at retirement shall be enti- 
tled to an unreduced service retirement allow- 
ance based upon the number of years of credit- 
able service at the time of retirement. The sec- 
tion also provides for the employer to pay cer- 
tain costs. Section 222 is made effective J uly 1, 
1983, through June 30, 1985, and applicable to 
those members whose retirement becomes ef- 
fective before July 1, 1985. 
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§ 135-1.1 


Session Laws 1983 (Reg. Sess., 1984), c. 
1034, s. 114, provides: 

“Notwithstanding the provisions of Chapter 
135 of the General Statutes, any member of the 
Teachers’ and State Employees’ Retirement 
System who was at least 60 years of age with 
25 or more years of creditable service and who 
retired on a reduced service retirement allow- 


- ance between July 1, 1981, and June 30, 1983, 
_ shall have his retirement allowance increased 
_ by the elimination of the reduction factors ap- 


plicable at the time of retirement. This in- 
crease in retirement allowances shall apply 


' equally to the allowance of surviving annui- 


tant of a beneficiary. This section shall become 


effective on the first of the month following a 
| determination by the System’s consulting actu- 
ary that sufficient gains are available in the 


System to pay the total present value actuarial 
cost of the increased retirement allowance.” 
Session Laws 1983 (Reg. Sess., 1984), c. 
1034, s. 256 is a severability clause. 
Effect of Amendments. — 


TEACHERS AND STATE EMPLOYEES RETIREMENT 


§ 135-1.1 


The 1981 amendment, effective September 1, 
1981, inserted “, not including any terminal 
payments for unused sick leave,” in subdivi- 
sions (5) and (7a). 

The 1983 amendment, effective July 1, 1983, 
deleted the last sentence of subdivision (10), 
which read “‘Employee’ shall also mean any 
full-time employee of the North Carolina Sym- 
phony Society, Inc., and of the North Carolina 
Art Society, Inc.,” and deleted the last sentence 
of subdivision (11), which read “‘Employer’ 
shall also mean the North Carolina Symphony 
Society, Inc., and the North Carolina Art Soci- 
ety, Inc.” 

The 1983 (Reg. Sess., 1984) amendment, ef- 
fective January 1, 1985, added subdivision 
(11b). 

The 1985 amendment, effective July 8, 1985, 
added “but shall not include any compensation, 
as determined by the Board of Trustees, for the 
reimbursement of expenses or payments for 
housing or any other allowances whether or 
not classified as salary and wages” at the end 
of subdivision (5). 


CASE NOTES 


The intent of this Chapter is not to 
exclude, but to include, State employees un- 
der an umbrella of protections designed to pro- 
vide maximum security in their work environ- 
ment and to afford a measure of freedom from 
apprehension of old age and disability. Stanley 
y. Retirement & Health Benefits Div., 55 N.C. 
App. 588, 286 S.EK.2d 643, cert. denied, 305 
N.C. 587, 292 S.E.2d 571 (1982). 


The Teachers’ and State Employees’ Re- 
tirement System of North Carolina is an 
agency or instrumentality of the State. 
Stanley v. Retirement & Health Benefits Div., 
66 N.C. App. 122, 310 S.E.2d 637, cert. denied 
and appeal dismissed, 310 N.C. 626, 315 S.E.2d 
692 (1984). 


§ 135-1.1. Licensing and examining boards. 


Any State board or agency charged with the duty of administering any law 
relating to the examination and licensing of persons to practice a profession, 


trade or occupation, in its 
an appropriate resolution 
prior to July 1, 1983 to 


discretion, may elect on or before July 1, 1983, by 
of said board, to cause its employees so employed 
become members of the Teachers’ and State Em- 


ployees’ Retirement System. Such Retirement System coverage shall be condi- 
tioned on such board’s paying all of the employer’s contributions or matching 
funds from funds of the board and on such board’s collecting from its em- 


ployees the employees’ contributions, a 


by the regulations 


t such rates as may be fixed by law and 
of the Board of Trustees of the Retirement System, all of 


such funds to be paid to the Retirement System and placed in the appropriate 
funds. Retroactive coverage of the employees of any such board may also be 
effected to the extent that such board requests provided the board pays all of 


the employer’s contributions or 
and provided said board collects 


matching funds necessary for such purpose 
from its employees all employees’ contribu- 


tions necessary for such purpose, computed at such rates and in such amount 
as the Board of Trustees of the Retirement System determines, all of such 
funds to be paid to the Retirement System, together with such interest as may 


be due, and placed in the appropriate funds. (1959, 


c. 1012; 1983, c. 412, s. 3.) 
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Effect of Amendments. — The 1983 “on or before July 1, 1983” and “so employe; 
amendment, effective July 1, 1983, inserted prior to July 1, 1983” in the first sentence. 


§ 135-2. Name and date of establishment. 


CASE NOTES 


The Teachers’ and State Employees’ Re- 66 N.C. App. 122, 310 S.E.2d 637, cert. denied 
tirement System of North Carolina is an and appeal dismissed, 310 N.C. 626, 315 S.E.2¢ 
agency or instrumentality of the State. 692 (1984). 

Stanley v. Retirement & Health Benefits Div., 


§ 135-3. (Effective until September 1, 1986) Membership. 


The membership of this Retirement System shall be composed as follows: 
(1) All persons who shall become teachers or State employees after the 
date as of which the Retirement System is established. On and after 
July 1, 1947, membership in the Retirement System shall begin 90 
days after the election, appointment or employment of a “teacher or 
employee” as the terms are defined in this Chapter. On and after July 
1, 1955, membership in the Retirement System shall begin immedi- 
ately upon the election, appointment or employment of a “teacher or 
employee,” as the terms are defined in this Chapter. Under such 
rules and regulations as the Board of Trustees may establish and 
promulgate, Cooperative Agricultural Extension Service employees 
may in the discretion of the governing authority of a county, become 
members of the Teachers’ and State Employees’ Retirement System 
to the extent of that part of their compensation derived from a 
county. On and after July 1, 1965, new extension service employees 
in the employ of a county participating in the Local Governmental 
Employees’ Retirement System are hereby excluded from participa- 
tion in the Teachers’ and State Employees’ Retirement System to the 
extent of that part of their compensation derived from a county; pro- 
vided that on and after July 1, 1965, new extension service employees 
who are required to accept a federal civil service appointment may 
elect in writing, on a form acceptable to the Retirement System, to be 
excluded from the Teachers’ and State Employees’ Retirement Sys- 
tem and the Local Retirement System; provided further, that effec- 
tive July 1, 1985, an extension service employee who is employed in 
part by a county and who is compensated in whole by the Cooperative 
Agricultural Extension Service pursuant to a contract where the Co- 
operative Agricultural Extension Service is reimbursed by the county 
for the county’s share of the compensation shall participate exclu- 
sively in the Teachers’ and State Employees’ Retirement System to 
the extent of their full compensation. On or after J uly 1, 1979, upon 
election, appointment or employment, a legislative employee shall 
automatically become a member of the Teachers’ and State Em- 
ployees’ Retirement System. 

(2) All persons who are teachers or State employees on February 17, 
1941, or who may become teachers or State employees on or before 
July 1, 1941, except those who shall notify the Board of Trustees, in 
writing, on or before January 1, 1942, that they do not choose to 
become members of this Retirement System, shall become members 
of the Retirement System. 
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(3) Should any member in any period of six consecutive years after be- 


coming a member be absent from service more than five years, or 
should he withdraw his accumulated contributions, or should he be- 
come a beneficiary or die, he shall thereupon cease to be a member: 
Provided that on and after July 1, 1967, should any member in any 
period of eight consecutive years after becoming a member be absent 
from service more than seven years, or should he withdraw his accu- 
mulated contributions, or should he become a beneficiary or die, he 
shall thereupon cease to be a member; provided further that the 
period of absence from service shall be computed from January l, 
1962, or later date of separation for any member whose contributions 
were not withdrawn prior to July 1, 1967; Provided that on and after 
July 1, 1971, a member shall cease to be a member only if he with- 
rare his accumulated contributions, or becomes a beneficiary, or 
ies. 


(4) Notwithstanding any provisions contained in this section, any em- 


ployee of the State of North Carolina who was taken over and re- 
quired to perform services for the federal government, on a loan ba- 
sis, and by virtue of an executive order of the President of the United 
States effective on or before January 1, 1942, and who on the effective 
date of such executive order was a member of the Retirement System 
and had not withdrawn all of his or her accumulated contributions, | 
shall be deemed to be a member of the Retirement System during 
such period of federal service or employment by virtue of such execu- 
tive order of the President of the United States. Any such employee 
who within a period of 12 months after the cessation of such federal 
service or employment, is again employed by the State or any em- 
ployer as said term is defined in this Chapter, or within said period of 
12 months engages in service or membership service, shall be permit- 
ted to resume active participation in the Retirement System and to 
resume his or her contributions as provided by this Chapter. If such 
member so elects, he or she may pay to the Board of Trustees for the 
benefit of the proper fund or account an amount equal to his or her 
accumulated contributions previously withdrawn with interest from 
date of withdrawal to time of payment and the accumulated contribu- 
tions, with interest tereon, that such member would have made dur- 
ing such period of federal employment to the same extent as if such 
member had been in service or engaged in the membership service 
for the State or an employer as defined in this Chapter, which such 
payment of accumulated contributions shall be computed on the basis 
of the salary or earnable compensation received by such member on 
the effective date of such executive order. 


(5) Any teacher or State employee whose membership is contingent on 


his own election and who elects not to become a member may thereaf- 
ter apply for and be admitted to membership; but no such teacher or 
State employee shall receive prior service credit unless he elected to 
become a member prior to July 1, 1946. Any such member on or after 
June 30, 1965, anything in this Chapter to the contrary, may deposit 
in the annuity savings fund by a single payment the contributions 
plus interest which would have been credited to his account had he 
not signed a nonelection blank on or before January 1, 1942, and be 
entitled to such membership service credits and any prior service 
credits which became void upon execution of such nonelection blank; 
provided that the employer will pay the appropriate matching contri- 


butions. 
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(6) Repealed by Session Laws 1981 (Regular Session, 1982), c. 1396, s. 1) 
effective July 1, 1982. } 

(7) The provisions of this subdivision (7) shall apply to any membei 
whose retirement became effective prior to July 1, 1963, and whc 
became entitled to benefits hereunder in accordance with the provi: 

sions hereof. Such benefits shall be computed in accordance with the 
provisions of G.S. 135-5(b) as in effect at the date of such retirement, 

a. Notwithstanding any other provision of this Chapter, any member 
who separates from service prior to the attainment of the age of 
60 years for any reason other than death or retirement for disa- 
bility as provided in G.S. 135-5(d), after completing 20 or more 
years of creditable service, and who leaves his total accumulated 
contributions in said System shall have the right to retire on a 
deferred retirement allowance upon attaining the age of 60 
years: Provided, that such member may retire only upon written 
application to the Board of Trustees setting forth at what time, 
not less than 30 days nor more than 90 days subsequent to the 
execution and filing thereof, he desires to be retired. Such de- 
ferred retirement allowance shall be computed in accordance 
with the provisions of G.S. 135-5(b), subdivisions (1), (2) and (8). 

b. In lieu of the benefits provided in paragraph a of this subdivision 
(7) any member who separates from service on or after July 1, 
1951, and prior to the attainment of the age of 60 years, for any 
reason other than death or retirement for disability as provided 
in G.S. 135-5(d), after completing 30 or more years of creditable 
service, and who leaves his total accumulated contributions in 
said System, may elect to retire on an early retirement allow- 
ance; provided that such member may so retire only upon written 
application to the Board of Trustees setting forth at what time, 
not less than 30 days nor more than 90 days subsequent to the 
execution and filing thereof, he desires to be retired; provided 
further that such application shall be duly filed within 60 days 
following the date of such separation. Such early retirement al- 
lowance so elected shall be the actuarial equivalent of the de- 
ferred retirement allowance otherwise payable at the attainment 
of the age of 60 years upon proper application therefor. 

c. In lieu of the benefits provided in paragraph a of this subdivision 
(7), any member who separated from service before J uly 1, 1951, 
and prior to the age of 60 years for any reason other than death 
or retirement for disability as provided in G.S. 135-5(d), and who 
left his total accumulated contributions in said System, may 
elect to retire on an early retirement allowance; provided that 
such member may so retire only upon written application to the 
Board of Trustees setting forth at what time, subsequent to July 
1, 1951, and not less than 30 days nor more than 90 days subse- 
quent to the execution and filing thereof, he desires to be retired; 
provided that such application shall be duly filed not later than 
August 31, 1951. Such early retirement allowance so elected 
shall be the actuarial equivalent of the deferred retirement al- 
lowance otherwise payable at the attainment of the age of 60 
years upon proper application therefor. 

d. Should a teacher or employee who retired on an early or service 
retirement allowance be restored to service prior to the attain- 
ment of the age of 62 years, his allowance shall cease, he shall 
again become a member of the Retirement System, and he shall 
contribute thereafter at the uniform contribution rate payable by 
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all members. Upon his subsequent retirement, he shall be enti- 

tled to the allowance described in 1 below reduced by the amount 

in 2 below. 

1. The allowance to which he would have been entitled if he 
were retiring for the first time, calculated on the basis of his 
total creditable service represented by the sum of his credit- 
able service at the time of his first retirement, and his cred- 
itable service after he was restored to service. 


2. The actual equivalent of the retirement benefits he previously 
received. 


e. Should a teacher or employee who retired on an early or service 


retirement allowance be restored to service after the attainment 
of the age of 62 years, his retirement allowance shall be reduced 
to the extent necessary (if any) so that the sum of the retirement 
allowance at the time of his retirement and earnings from em- 
ployment by a unit of the Retirement System for any year (begin- 
ning January 1, and ending December 31) will not exceed the 
member’s compensation received for the 12 months of service 
prior to retirement. Provided, however, that under no circum- 
stances will the member’s retirement allowance be reduced be- 
low the amount of his annuity as defined in G.S. 135-1(3). 


(8) The provisions of this subsection (8) shall apply to any member whose 
membership is terminated on or after July 1, 1963 and who becomes 
eee to benefits hereunder in accordance with the provisions 

ereof. 
a. Notwithstanding any other provision of this Chapter, any member 


who separates from service prior to the attainment of the age of 
60 years for any reason other than death or retirement for disa- 
bility as provided in G.S. 135-5(c), after completing 15 or more 
years of creditable service, and who leaves his total accumulated 
contributions in said System shall have the right to retire on a 
deferred retirement allowance upon attaining the age of 60 
years; provided that such member may retire only upon written 
application to the Board of Trustees setting forth at what time, 
not less than 30 days nor more than 90 days subsequent to the 
execution and filing thereof, he desires to be retired; and further 
provided that in the case of a member who so separates from 
service on or after July 1, 1967 or whose account is active on J uly 
1, 1967, or has not withdrawn his contributions, the aforestated 
requirement of 15 or more years of creditable service shall be 
reduced to 12 or more years of creditable service; and further 
provided that in the case of a member who so separates from 
service on or after July 1, 1971, or whose account is active on 
July 1, 1971, the aforestated requirement of 12 or more years of 
creditable service shall be reduced to five or more years of credit- 
able service. Such deferred retirement allowance shall be com- 
puted in accordance with the provisions of G.S. 135-5(b1); pro- 
vided that such benefits will be computed in accordance with (b2) 
on or after July 1, 1967, but prior to July 1, 1969; and provided 
further that such benefits will be computed in accordance with 
(b3) on or after July 1, 1969. Notwithstanding the foregoing, any 
member whose services as a teacher or employee are terminated 
for any reason other than retirement, who becomes employed by 
a nonprofit, nonsectarian private school in North Carolina below 
the college level within one year after such teacher or employee 
has ceased to be a teacher or employee, may elect to leave his 
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total accumulated contributions in the Teachers’ and State Em- 
ployees’ Retirement System during the period he is in the em- 
ployment of such employer; provided that he files notice thereof. 
in writing with the Board of Trustees of the Retirement System 
within five years after separation from service as a public school 
teacher or State employee; such member shall be deemed to have 
met the requirements of the above provisions of this subdivision 
upon attainment of age of 60 while in such employment provided 
that he is otherwise vested. 

b. In lieu of the benefits provided in paragraph a of this subdivision 
(8), any member who separates from service prior to the attain- 
ment of the age of 60 years, for any reason other than death or 
retirement for disability as provided in G.S. 135-5(c), after com- 
pleting 20 or more years of creditable service, and who leaves his 
total accumulated contributions in said System, may elect to 
retire on an early retirement allowance upon attaining the age of 
50 years or at any time thereafter; provided that such member 
may so retire only upon written application to the Board of 
Trustees setting forth at what time, not less than 30 days nor 
more than 90 days subsequent to the execution and filing 
thereof, he desires to be retired. Such early retirement allowance 
so elected shall be equal to the deferred retirement allowance 
otherwise payable at the attainment of the age of 60 years re- 
duced by the percentage thereof indicated below. 


Percentage 

Age at Retirement Reduction 
59 7 
58 14 
57 20 
56 25 
55 30 
54 35 
53 39 
52 | 43 
51 46 


50 50 

bl. In lieu of the benefits provided in paragraphs a and b of this 
subdivison, any member who is a law-enforcement officer at the 
time of separation from service prior to the attainment of the age 
of 50 years, for any reason other than death or disability as 
provided in this Article, after completing 15 or more years of 
creditable service in this capacity immediately prior to separa- 
tion from service, and who leaves his total accumulated contribu- 
tions in this System may elect to retire on a deferred early retire- 
ment allowance upon attaining the age of 50 years or at any time 
thereafter; provided, that the member may commence retirement 
only upon written application to the Board of Trustees setting 
forth at what time, as of the first day of a calendar month, not 
less than 30 days nor more than 90 days subsequent to the execu- 
tion and filing thereof, he desires to commence retirement. The 
deferred early retirement allowance shall be computed in accor- 
dance with the service retirement provisions of this Article per- 
taining to law-enforcement officers. 

b2. In lieu of the benefits provided in paragraphs a and b of this 
subdivision, any member who is a law-enforcement officer at the 
time of separation from service prior to the attainment of the age 
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of 55 years, for any reason other than death or disability as 
provided in this Article, after completing five or more years of 
creditable service in this capacity immediately prior to separa- 
tion from service, and who leaves his total accumulated contribu- 
tions in this System may elect to retire on a deferred early retire- 
ment allowance upon attaining the age of 55 years or at any time 
thereafter; provided, that the member may commence retirement 
only upon written application to the Board of Trustees setting 
forth at what time, as of the first day of a calendar month not less 
than 30 days nor more than 90 days subsequent to the execution 
and filing thereof, he desires to commence retirement. The de- 
ferred early retirement allowance shall be computed in accor- 
dance with the service retirement provisions of this Article per- 
taining to law-enforcement officers. 

c. Should a beneficiary who retired on an early or service retirement 
allowance be restored to service for a period of time exceeding six 
calendar months, his retirement allowance shall cease, he shall 
again become a member of the Retirement System and he shall 
contribute thereafter at the uniform contribution rate payable by 
all members. Notwithstanding the foregoing, the beneficiary 
may irrevocably elect to commence membership immediately 
upon being restored to service, with cessation of his retirement 
allowance; and, the acceptance of the first monthly retirement 
allowance after being restored to service shall be an election to 
delay membership for the aforementioned six calendar months. 
Upon his subsequent retirement, he shall be entitled to the 
greater of the two allowances described in 1 and 2 below. 

1. The allowance to which he would be entitled had he not been 
restored to service with cessation of retirement allowance, 
plus the allowance to which he would be entitled on account 
of his service after restoration to service and membership; 
Provided, for the sole purpose of determining retirement ell- 
gibility on account of his service after restoration, that his 
creditable service shall be taken as the sum of his creditable 
service prior to and subsequent to his restoration to service; 
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2. The allowance to which he would be entitled if his retirement 
were commencing for the first time, calculated on the basis 
of his total creditable service represented by the sum of his 
creditable service prior to and subsequent to his restoration 
to service, reduced by the actuarial equivalent of the retire- 
ment allowance he previously received; provided, in no event 
may he alter his Election of Optional Allowance as previ- 
ously made. 

d. A beneficiary whose retirement allowance is suspended in accor- 
dance with the provisions of paragraph c and who is restored to 
service shall become a member of the Retirement System and 
shall contribute thereafter as allowed by law at the uniform con- 
tribution payable by all members. 

Upon his subsequent retirement, he shall be paid a retirement 
allowance determined as follows: 
1. For a member who earns at least three years’ membership 

service after restoration to service, the retirement allowance 
shall be computed on the basis of his compensation and ser- 
vice before and after the period of prior retirement without 
restrictions; provided, that if the prior allowance was based 
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on a social security leveling payment option, the allowanc 
shall be adjusted actuarially for the difference between tk 
amount received under the optional payment and wh: 
would have been paid if the retirement allowance had bee 
paid without optional modification. 

2. For a member who does not earn three years’ membershi 
service after restoration to service, the retirement allowanc 
shall be equal to the sum of the retirement allowance t 
which he would have been entitled had he not been restore 
to service, without modification of the election of an options 
allowance previously made, and the retirement allowanc 
that results from service earned since being restored to sei 
vice; provided, that if the prior retirement allowance wa 
based on a social security leveling payment option, the prio: 
allowance shall be adjusted actuarially for the differenc 
between the amount that would have been paid for eacl 
month had the payment not been suspended and what woul 
have been paid if the retirement allowance had been pai 
without optional modification. 

e. Any beneficiary who retired on an early or service retiremen 
allowance as an employee of any State department, agency 0 
institution under the Law Enforcement Officers’ Retirement Sys 
tem and becomes employed as an employee by a State depart 
ment, agency, or institution as an employer participating in th 
Retirement System shall become subject to the provisions of G.S 
135-3(8)c and G.S. 135-3(8)d on and after January 1, 1989. 

(8a) Notwithstanding the provisions of paragraphs c and d of subdivisior 
(8) to the contrary, a beneficiary who was a beneficiary retired on ar 
early service retirement with the Law Enforcement Officers’ Retire 
ment System at the time of the transfer of law enforcement officer: 
employed by the State and beneficiaries last employed by the State t 
this Retirement System on January 1, 1985, and who also was : 
contributing member of this Retirement System on January 1, 1985 
shall continue to be paid his retirement allowance without restrictior 
and may continue as a member of this Retirement System with al 
the rights and privileges appendant to membership. 

(9) Members who are participating in an intergovernmental exchange o 
personnel under the provisions of Article 10 of Chapter 126 may 
retain their membership status and receive all benefits provided bj 
this Chapter during the period of the exchange provided the require 
ments of Article 10 of Chapter 126 are met; provided further, that ¢ 
member participating in an intergovernmental exchange of person 
nel under Article 10 of Chapter 126 shall, notwithstanding whether 
he and his employer are making contributions to the member’s ac 
count during the exchange period, be entitled to the death benefit i: 
he otherwise qualifies under the provisions of this Article and pro 
vided further that no duplicate benefit shall be paid. (1941, c. 25, s. 3 
1945, c. 799; 1947, c. 414; c. 457, ss. 1, 2; c. 458, s. 5; c. 464, s. 2; 1949 
c. 1056, s. 1; 1951, c. 561; 1955, c. 1155, s. 91/2; 1961, c. 516, ss. 1, 2 
1963, c. 687, s. 2; 1965, c. 780, s. 1; c. 1187; 1967, c. 720, ss. 1, 15; ¢ 
1234; 1969, c. 1223, ss. 1, 2, 14; 1971, c. 117, ss. 6-8; c. 118, ss. 1, 2 
1973, c. 241, s. 1; c. 994, s. 5; c. 1863; 1977, c. 783, s. 3; 1979, c. 396; ¢ 
972, s. 2; 1981, c. 979, s. 1; 1981 (Reg. Sess., 1982), c. 1396, ss. 1, 2 
1983, c. 556, ss. 1, 2; 1983 (Reg. Sess., 1984), c. 1034, ss. 228, 229, 236 
c. 1106, ss. 2, 4; 1985, c. 520, s. 1; c. 649, s. 11.) 
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Section Set Out Twice. — The section 
bove is effective until September 1, 1986. For 
ais section as amended effective September 1, 
1986, see the following section, also numbered 
) 135-3. 

- Editor’s Note. — 

, Session Laws 1983, c. 556, s. 3, provides as 
yllows: “Any beneficiary in the Local Govern- 
iental Employees’ Retirement System or the 
‘eachers’ and State Employees’ Retirement 
iystem who was excluded from membership 
pon return to service on account of former 
1S. 128-24(5)c or G.S. 135-3(8)c may elect to 
epay all retirement allowances received while 
o excluded plus an amount equal to the mem- 
er contributions which would otherwise have 
yeen made, to the appropriate Retirement Sys- 
em, and thereby establish retroactive mem- 
vership service. The election and payment of 
‘hese amounts must be made by December 31, 
983. The employer of the member shall, coin- 
‘ident with the payment by the member, pay to 
he appropriate Retirement System an amount 
squal to the employer contributions which 
vould otherwise have been made while the 
nember was so excluded from membership.” 

| Session Laws 1985, c. 520, ss. 3 and 4, pro- 
ride: 

* “Sec. 3. An active or retired extension ser- 
rice employee who was employed in part by a 
sounty and in part by the Cooperative Agricul- 
ural Extension Service and who was paid his 
accumulated contributions from either the 
Teachers’ and State Employees’ Retirement 
System or the Local Governmental Employees’ 
Retirement System while retaining his accu- 
mulated contributions in the other Retirement 


June 30, 1986, 
date of this legislation, whichever comes last, 
repay in a lump sum the accumulated contri- 
Pbutions withdrawn with interest and a fee 
| added thereto to be determined by the Board of 
| Trustees and restore the service credit repre- 
| sented thereby. 

— “Sec, 4, Nothing in this act should be con- 
‘strued to require any employee of the Coopera- 


(1) All persons who 
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tive Agricultural Extension Service who has 
elected to become a member of a retirement 
system for employees of the United States Gov- 
ernment to become a member of the Teachers’ 
and State Employees’ Retirement System.” 

Session Laws 1983 (Reg. Sess., 1984), c. 
1034, s. 256 is a severability clause. 

Effect of Amendments. — 

The 1981 amendment substituted “compen- 
sation received for the 12 months of service 
prior to retirement” for “average final compen- 
sation” at the end of the first sentence of para- 
graph 7(e). 

The 1981 (Reg. Sess., 1982) amendment, ef- 
fective July 1, 1982, deleted subdivision (6). 
The amendments also rewrote subdivision (8)c, 
to the extent that a detailed comparison is not 
possible. 

Session Laws 1981 (Reg. Sess., 1982), c. 
1396, s. 5 empowers and directs the Board of 
Trustees of the Teachers’ and State Employees’ 
Retirement System and the Local Governmen- 
tal Employees’ Retirement System to adjust 
the employers’ rates of contribution to the level 
necessary to fund the provisions of the act. 

The 1983 amendment, effective June 17, 
1983, rewrote subdivision (8)c and added sub- 
division (8)d. 

The 1983 (Reg. Sess., 1984) amendment by c. 
1034, effective January 1, 1985, deleted the 
former fourth, fifth and sixth sentences of sub- 
division (1), relating to State highway patrol- 
men and other law-enforcement officers, and 
added paragraphs (8) b1 and (8) b2 and subdi- 
vision (8a). 

The 1983 (Reg. Sess., 1984) amendment by c. 
1106, ss. 2, 4, effective September 1, 1985, and 
not applicable to agreements entered into 
before the effective date of the act, rewrote 
paragraph (8)d and added paragraph (8)e. 

The 1985 amendment by c. 520, s. 1, effective 
July 1, 1985, added the proviso at the end of 
the next-to-last sentence of subdivision (1). 

The 1985 amendment by 649, s. 11, effective 
July 8, 1985, substituted “paragraphs c and d” 
for “paragraphs b1 and b2” near the beginning 
of subdivision (8a). 


1§ 135-3. (Effective September 1, 1986) Membership. 


The membership of this Retirement System shall be composed as follows: 
shall become teachers or State employees after the 
date as of which the Retirement System is established. On and after 


July 1, 1947, membership in the Retirement System shall begin 90 
days after the election, appointment or employment of a “teacher or 
employee” as the terms are defined in this Chapter. On and after July 
1, 1955, membership in the Retirement System shall begin immedi- 
ately upon the election, appointment or employment of a “teacher or 
employee,” as the terms are defined in this Chapter. Under such 
j ~ rules and regulations as the Board of Trustees may establish and 
| promulgate, Cooperative Agricultural Extension Service employees 
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may in the discretion of the governing authority of a county, beco 
members of the Teachers’ and State Employees’ Retirement Syst 
to the extent of that part of their compensation derived fror 
county. On and after July 1, 1965, new extension service employ: 
in the employ of a county participating in the Local Governmen 
Employees’ Retirement System are hereby excluded from partici 
tion in the Teachers’ and State Employees’ Retirement System to { 
extent of that part of their compensation derived from a county; p 
vided that on and after July 1, 1965, new extension service employs 
who are required to accept a federal civil service appointment m; 
elect in writing, on a form acceptable to the Retirement System, to 
excluded from the Teachers’ and State Employees’ Retirement Ss) 
tem and the Local Retirement System; provided further, that effi 
tive July 1, 1985, an extension service employee who is employed | 
part by a county and who is compensated in whole by the Cooperati 
Agricultural Extension Service pursuant to a contract where the (; 
operative Agricultural Extension Service is reimbursed by the coun 
for the county’s share of the compensation shall participate excl 
sively in the Teachers’ and State Employees’ Retirement System ' 
the extent of their full compensation. On or after July 1, 1979, upi 
election, appointment or employment, a legislative employee sh: 
automatically become a member of the Teachers’ and State Ei 
ployees’ Retirement System. 2 

(2) All persons who are teachers or State employees on February 1 
1941, or who may become teachers or State employees on or befo! 
July 1, 1941, except those who shall notify the Board of Trustees, | 
writing, on or before January 1, 1942, that they do not choose | 
become members of this Retirement System, shall become membe 
of the Retirement System. 

(3) Should any member in any period of six consecutive years after b 
coming a member be absent from service more than five years, ( 
should he withdraw his accumulated contributions, or should he b 
come a beneficiary or die, he shall thereupon cease to be a membe 
Provided that on and after July 1, 1967, should any member in an 
period of eight consecutive years after becoming a member be abser 
from service more than seven years, or should he withdraw his acct 
mulated contributions, or should he become a beneficiary or die, h 
shall thereupon cease to be a member; provided further that th 
period of absence from service shall be computed from January : 
1962, or later date of separation for any member whose contribution 
were not withdrawn prior to July 1, 1967: Provided that on and afte 
July 1, 1971, a member shall cease to be a member only if he witk 
eyetile his accumulated contributions, or becomes a beneficiary, c¢ 

ies. 

(4) Notwithstanding any provisions contained in this section, any en 
ployee of the State of North Carolina who was taken over and re 
quired to perform services for the federal government, on a loan be 
sis, and by virtue of an executive order of the President of the Unite 
States effective on or after January 1, 1942, and who on the effectiv 
date of such executive order was a member of the Retirement Syster 
and had not withdrawn all of his or her accumulated contribution: 
shall be deemed to be a member of the Retirement System durin 
such period of federal service or employment by virtue of such exect 
tive order of the President of the United States. Any such employe 
who within a period of 12 months after the cessation of such federe 
service or employment, is again employed by the State or any em 


j 
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ployer as said term is defined in this Chapter, or within said period of 
12 months engages in service or membership service, shall be permit- 

_ ted to resume active participation in the Retirement System and to 
resume his or her contributions as provided by this Chapter. If such 
member so elects, he or she may pay to the Board of Trustees for the 
benefit of the proper fund or account an amount equal to his or her 
accumulated contributions previously withdrawn with interest from 
date of withdrawal to time of payment and the accumulated contribu- 
tions, with interest thereon, that such member would have made 
during such period of federal employment to the same extent as if 
such member had been in service or engaged in the membership 
service for the State or an employer as defined in this Chapter, which 
such payment of accumulated contributions shall be computed on the 
basis of the salary or earnable compensation received by such mem- 
ber on the effective date of such executive order. 

(5) Any teacher or State employee whose membership is contingent on 
his own election and who elects not to become a member may thereaf- 
ter apply for and be admitted to membership; but no such teacher or 
State employee shall receive prior service credit unless he elected to 
become a member prior to July 1, 1946. Any such member on or after 
June 30, 1965, anything in this Chapter to the contrary, may deposit 
in the annuity savings fund by a single payment the contributions 
plus interest which would have been credited to his account had he 
not signed a nonelection blank on or before January 1, 1942, and be 
entitled to such membership service credits and any prior service 
credits which became void upon execution of such nonelection blank; 
provided that the employer will pay the appropriate matching contri- 

utions. 

(6) Repealed by Session Laws 1981 (Regular Session, 1982), c. 1396, s. 1, 
effective July 1, 1982. 

(7) The provisions of this subdivision (7) shall apply to any member 
whose retirement became effective prior to July 1, 1963, and who 
became entitled to benefits hereunder in accordance with the provi- 
sions hereof. Such benefits shall be computed in accordance with the 
provisions of G.S. 135-5(b) as in effect at the date of such retirement. 
a. Notwithstanding any other provision of this Chapter, any member 

who separates from service prior to the attainment of the age of 
60 years for any reason other than death or retirement for disa- 
bility as provided in G.S. 135-5(d), after completing 20 or more 
years of creditable service, and who leaves his total accumulated 
contributions in said System shall have the right to retire on a 
deferred retirement allowance upon attaining the age of 60 
years: Provided, that such member may retire only upon written 
application to the Board of Trustees setting forth at what time, 
not less than 30 days nor more than 90 days subsequent to the 
execution and filing thereof, he desires to be retired. Such de- 
ferred retirement allowance shall be computed in accordance 
with the provisions of G.S. 135-5(b), subdivisions (1), (2) and (3). 
b. In lieu of the benefits provided in paragraph a of this subdivision 

(7) any member who separates from service on or after July 1, 

1951, and prior to the attainment of the age of 60 years, for any 

reason other than death or retirement for disability as provided 

in GS. 135-5(d), after completing 30 or more years of creditable 
service, and who leaves his total accumulated contributions in 
said System, may elect to retire on an early retirement allow- 
ance; provided that such member may so retire only upon written 
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application to the Board of Trustees setting forth at what timy 

not less than 30 days nor more than 90 days subsequent to th 

execution and filing thereof, he desires to be retired; provide) 
further that such application shall be duly filed within 60 day 

following the date of such separation. Such early retirement a) 

lowance so elected shall be the actuarial equivalent of the de 

ferred retirement allowance otherwise payable at the attainmen 
of the age of 60 years upon proper application therefor. 

c. In lieu of the benefits provided in paragraph a of this subdivisio; 
(7), any member who separated from service before July 1, 1951 
and prior to the age of 60 years for any reason other than deat] 
or retirement for disability as provided in G.S. 135-5(d), and wh) 
left his total accumulated contributions in said System, ma’ 
elect to retire on an early retirement allowance; provided tha 
such member may so retire only upon written application to thi 
Board of Trustees setting forth at what time, subsequent to Jul 
1, 1951, and not less than 30 days nor more than 90 days subse, 
quent to the execution and filing thereof, he desires to be retired 
provided that such application shall be duly filed not later thar 
August 31, 1951. Such early retirement allowance so electe 
shall be the actuarial equivalent of the deferred retirement al 
lowance otherwise payable at the attainment of the age of 6( 
years upon proper application therefor. 

d. Should a teacher or employee who retired on an early or service 
retirement allowance be restored to service prior to the attain 
ment of the age of 62 years, his allowance shall cease, he shal 
again become a member of the Retirement System, and he shal! 
contribute thereafter at the uniform contribution rate payable by 
all members. Upon his subsequent retirement, he shall be enti 
tled to the allowance described in 1 below reduced by the amount 
in 2 below. 

1. The allowance to which he would have been entitled if he 
were retiring for the first time, calculated on the basis of his 
total creditable service represented by the sum of his credit- 
able service at the time of his first retirement, and his cred- 
itable service after he was restored to service. 

2. The actuarial equivalent of the retirement benefits he previ- 
ously received. 

e. Should a teacher or employee who retired on an early or service 
retirement allowance be restored to service after the attainment 
of the age of 62 years, his retirement allowance shall be reduced 
to the extent necessary (if any) so that the sum of the retirement 
allowance at the time of his retirement and earnings from em- 
ployment by a unit of the Retirement System for any year (begin- 
ning January 1, and ending December 31) will not exceed the 
member’s compensation received for the 12 months of service 
prior to retirement. Provided, however, that under no circum- 
stances will the member’s retirement allowance be reduced be- 
low the amount of his annuity as defined in G.S. 135-1(3). 

(8) The provisions of this subsection (8) shall apply to any member whose 
membership is terminated on or after July 1, 1963 and who becomes 
Caen to benefits hereunder in accordance with the provisions 

ereof. 

a. Notwithstanding any other provision of this Chapter, any member 
who separates from service prior to the attainment of the age of 
60 years for any reason other than death or retirement for disa- 
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bility as provided in G.S. 135-5(c), after completing 15 or more 
years of creditable service, and who leaves his total accumulated 

contributions in said System shall have the right to retire on a 
deferred retirement allowance upon attaining the age of 60 
years; provided that such member may retire only upon written 
application to the Board of Trustees setting forth at what time, 
not less than 30 days nor more than 90 days subsequent to the 
execution and filing thereof, he desires to be retired; and further 
provided that in the case of a member who so separates from 
service on or after July 1, 1967 or whose account is active on July 
1, 1967, or has not withdrawn his contributions, the aforestated 
requirement of 15 or more years of creditable service shall be 
reduced to 12 or more years of creditable service; and further 
provided that in the case of a member who so separates from 
service on or after July 1, 1971, or whose account is active on 
July 1, 1971, the aforestated requirement of 12 or more years of 
creditable service shall be reduced to five or more years of credit- 
able service. Such deferred retirement allowance shall be com- 
puted in accordance with the provisions of G.S. 135-5(b1); pro- 
vided that such benefits will be computed in accordance with (b2) 
on or after July 1, 1967, but prior to July 1, 1969; and provided 
further that such benefits will be computed in accordance with 
(b3) on or after July 1, 1969. Notwithstanding the foregoing, any 
member whose services as a teacher or employee are terminated 
for any reason other than retirement, who becomes employed by 
a nonprofit, nonsectarian private school in North Carolina below 
the college level within one year after such teacher or employee 
has ceased to be a teacher or employee, may elect to leave his 
total accumulated contributions in the Teachers’ and State Em- 
ployees’ Retirement System during the period he is in the em- 
ployment of such employer; provided that he files notice thereof 
in writing with the Board of Trustees of the Retirement System 
within five years after separation from service as a public school 
teacher or State employee; such member shall be deemed to have 
met the requirements of the above provisions of this subdivision 
upon attainment of age 60 while in such employment provided 
that he is otherwise vested. 

b. In lieu of the benefits provided in paragraph a of this subdivision 
(8), any member who separates from service prior to the attain- 
ment of the age of 60 years, for any reason other than death or 
retirement for disability as provided in G.S. 135-5(c), after com- 
pleting 20 or more years of creditable service, and who leaves his 
total accumulated contributions in said System, may elect to 
retire on an early retirement allowance upon attaining the age of 
50 years or at any time thereafter; provided that such member 
may so retire only upon written application to the Board of 
Trustees setting forth at what time, not less than 30 days nor 
more than 90 days subsequent to the execution and filing 
thereof, he desires to be retired. Such early retirement allowance 
so elected shall be equal to the deferred retirement allowance 
otherwise payable at the attainment of the age of 60 years re- 
duced by the percentage thereof indicated below. 


Percentage 

Age at Retirement Reduction 
59 7 
58 14 
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Percentag 
Age at Retirement Reductio) 
57 20 | 

56 25 

55 30 

54 35 

53 39 

52 43 

51 46 

50 50 


bl. In lieu of the benefits provided in paragraphs a and b of thi 
subdivision, any member who is a law-enforcement officer at th) 
time of separation from service prior to the attainment of the ag) 
of 50 years, for any reason other than death or disability a 
provided in this Article, after completing 15 or more years 0 
creditable service in this capacity immediately prior to separa 
tion from service, and who leaves his total accumulated contribu 
tions in this System may elect to retire on a deferred early retire 
ment allowance upon attaining the age of 50 years or at any tim: 
thereafter; provided, that the member may commence retiremen 
only upon written application to he Board of Trustees settin; 
forth at what time, as of the first day of a calendar month, no 
less than 30 days nor more than 90 days subsequent to the execu 
tion and filing thereof, he desires to commence retirement. Thi 
deferred early retirement allowance shall be computed in accor 
dance with the service retirement provisions of this Article per 
taining to law-enforcement officers. 

b2. In lieu of the benefits provided in paragraphs a and b of of thi 
subdivision, any member who is a law-enforcement officer at th 
time of separation from service prior to the attainment of the ag 
of 55 years, for any reason other than death or disability a 
provided in this Article, after completing five or more years 0 
creditable service in this capacity immediately prior to separa 
tion from service, and who leaves his total accumulated contribu 
tions in this System may elect to retire on a deferred early retire 
ment allowance upon attaining the age of 55 years or at any tim 
thereafter; provided, that the member may commence retiremen 
only upon written application to the Board of Trustees settin 
forth at what time, as of the first day of a calendar month not les 
than 30 days nor more than 90 days subsequent to the executio 
and filing thereof, he desires to commence retirement. The dé 
ferred early retirement allowance shall be computed in accol 
dance with the service retirement provisions of this Article pel 
taining to law-enforcement officers. 

c. Should a beneficiary who retired on an early or service retiremer 
allowance be reemployed by an employer participating in th 
Retirement System on a permanent full-time, part-time, tempt 
rary, or on fee-for-service basis, whether contractual or othe! 
wise, the retirement allowance shall be suspended if the benef 
ciary receives or earns any of the following: 

1. Salary or fees or both in excess of one thousand five hundre 
dollars ($1,500) per month; 

2. Salary or fees or both in excess of thirteen thousand five hut 
dred ($13,500) during any consecutive 12 calendar month 

3. Salary or fees or both during any consecutive 12 calendé 
months, which is greater than fifty percent (50%) of the r 
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ported compensation during the 12 months of service preced- 
ing the effective date of retirement; or 
(4. Salary or fees or both during any month, which when added to 
the retirement allowance at retirement exceeds the monthly 
compensation earned immediately prior to retirement, if re- 
employed by the same employer within 90 days of the effec- 
tive date of retirement. 

The suspension of the retirement allowance shall be effective 
as of the first day of the month in which the beneficiary meets 
the conditions set forth in conditions 1 or 4 of this paragraph and 
effective as of the first day of the next succeeding month follow- 
ing the month in which the beneficiary meets the conditions set 
forth in conditions 2 or 3 of this paragraph. The retirement al- 
lowance shall be reinstated the month following termination of 
reemployment or the month following the month in which the 
conditions set forth in this paragraph are no longer met. The 
Board of Trustees may adjust the monetary limits in this para- 
graph by an amount equivalent to any across-the-board salary 
increase granted to employees of the State by the General As- 
sembly. Each employer shall report information monthly to the 
Board of Trustees on forms provided by the Board on each reem- 
ployed beneficiary sufficient for the effective enforcement of this 
paragraph. Notwithstanding the foregoing, any beneficiary may 
irrevocable elect to recommence membership in the Retirement 
System immediately upon being restored to service, whereupon 
the retirement allowance shall cease. 

d. A beneficiary whose retirement allowance is suspended in accor- 
dance with the provisions of paragraph c and who is restored to 
service shall become a member of the Retirement System and 
shall contribute thereafter as allowed by law at the uniform con- 
tribution payable by all members. 

Upon his subsequent retirement, he shall be paid a retirement 
allowance determined as follows: 

1. For a member who earns at least three years’ membership 
service after restoration to service, the retirement allowance 
shall be computed on the basis of his compensation and ser- 
vice before and after the period of prior retirement without 
restrictions; provided, that if the prior allowance was based 
on a social security leveling payment option, the allowance 
shall be adjusted actuarially for the difference between the 
amount received under the optional payment and what 
would have been paid if the retirement allowance had been 
paid without optional modification. 

2. For a member who does not earn three years’ membership 
service after restoration to service, the retirement allowance 
shall be equal to the sum of the retirement allowance to 
which he would have been entitled had he not been restored 
to service, without modification of the election of an optional 
allowance previously made, and the retirement allowance 
that results from service earned since being restored to ser- 
vice; provided, that if the prior retirement allowance was 
based on a social security leveling payment option, the prior 
allowance shall be adjusted actuarially for the difference 
between the amount that would have been paid for each 
month had the payment not been suspended and what would 
have been paid if the retirement allowance had been paid 
without optional modification. 
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e. Any beneficiary who retired on an early or service retireme: 
allowance as an employee of any State department, agency 
institution under the Law Enforcement Officers’ Retirement Sy 
tem and becomes employed as an employee by a State depai 
ment, agency, or institution as an employer participating in tl 
Retirement System shall become subject to the provisions of G. 
135-3(8)c and G.S. 135-3(8)d on and after January 1, 1989. 


(8a) Notwithstanding the provisions of paragraphs c and d of subdivisi 


(8) to the contrary, a beneficiary who was a beneficiary retired on ; 
early or service retirement with the Law Enforcement Officers’ F 
tirement System at the time of the transfer of law enforcement of 
cers employed by the State and beneficiaries last employed by t 
State to this Retirement System on January 1, 1985, and who al 
was a contributing member of this Retirement System on January 
1985, shall continue to be paid his retirement allowance witho 
restriction and may continue as a member of this Retirement Syste 
with all the rights and privileges appendant to membership. 


(9) Members who are participating in an intergovernmental exchange 


personnel under the provisions of Article 10 of Chapter 126 m 
retain their membership status and receive all benefits provided 
this Chapter during the period of the exchange provided the requi: 
ments of Article 10 of Chapter 126 are met; provided further, tha’ 
member participating in an intergovernmental exchange of pers¢ 
nel under Article 10 of Chapter 126 shall, notwithstanding whetk 
he and his employer are making contributions to the member's ; 
count during the exchange period, be entitled to the death benefit 
he otherwise qualifies under the provisions of this Article and p 
vided further that no duplicate benefits shall be paid. (1941, c. 25. 
3; 1945, c. 799; 1947, c. 414; c. 457, ss. 1, 2; c. 458, s. 5; c. 464, s. 
1949, c. 1056, s. 1; 1951, c. 561; 1955, c. 1155, s. 91/2; 1961, c. 516, 
1, 2:1963, c. 687; s..2;1965,.c: 780,-s. 1; c51187; 196 ee i20rssae 
15; c. 1234; 1969, c. 1223; ss. 1, 2; 14; 1971, e: 117; ss: 6-8; cr 113; ss 
2:,1978; c4241,.891; ¢) 994,55; c.1363; 197 Tye T8sysao gro. ce 
c. 972, s. 2; 1981, c. 979, s. 1; 1981 (Reg. Sess., 1982), c. 1396, ss. 1. 
1983, c. 556, ss. 1, 2; 1983 (Reg. Sess., 1984), c. 1034, ss. 228, 229, 2: 
c. 1106, ss. 1, 2, 4; 1985, c. 520, s. 1; c. 649, ss. 2, 11.) 


Section Set Out Twice. — The section 
above is effective September 1, 1986. For this 
section as in effect until September 1, 1986, see 
the preceding section, also numbered § 135-3. 

Editor’s Note. — 

Session Laws 1985, c. 520, ss. 3 and 4, pro- 
vide: 

“Sec. 3. An active or retired extension ser- 
vice employee who was employed in part by a 
county and in part by the Cooperative Agricul- 
tural Extension Service and who was paid his 
accumulated contributions from either the 
Teachers’ and State Employees’ Retirement 
System or the Local Governmental Employees’ 
Retirement System while retaining his accu- 
mulated contributions in the other Retirement 
System for the same period may on or before 
June 30, 1986, or 90 days after the effective 
date of this legislation, whichever comes last, 


repay in a lump sum the accumulated con 
butions withdrawn with interest and a 
added thereto to be determined by the Boar 
Trustees and restore the service credit re] 
sented thereby. 

“Sec. 4. Nothing in this act should be « 
strued to require any employee of the Coop 
tive Agricultural Extension Service who 
elected to become a menber of a retirement | 
tem for employees of the United States Gove 
ment to become a member of the Teachers’ 
State Employees’ Retirement System.” 

The 1985 amemdment by c. 520, s. 1, ef 
tive July 1, 1985, added the proviso at the 
of the next-to-last sentence of subdivision 

The 1985 amendment by c. 649, s. 11, ef 
tive July 8, 1985, substituted “paragrapl 
and d” for “paragraphs bl and b2” near 
beginning of subdivision (8a). 
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| Session Laws 1983 (Reg. Sess., 1984), c. The 1983 (Reg. Sess., 1984) amendment by c. 
06, s. 1 as amended by Session Laws 1985,c. 1106, s.1, as amended by Session Laws 1985, c. 
) 9, s. 2, rewrote paragraph (8)c, effective Sep- 649, s. 2, effective September 1, 1986, and not 

mber 1, 1986. applicable to agreements entered into before 


the effective date of the act, rewrote paragraph 
(8)c. 


135-4, Creditable service. 


(a) Under such rules and regulations as the Board of Trustees shall adopt, 
Fich member who was a teacher or State employee at any time during the five 
gears immediately preceding the establishment of the System and who be- 
yume a member prior to July 1, 1946, shall file a detailed statement of all 
orth Carolina service as a teacher or State employee rendered by him prior 
_the date of establishment for which he claims credit; provided, that, not- 
ithstanding the foregoing, any member retiring on or after July 1, 1965, 
ith credit for not less than 10 years of membership service shall file such 
stailed statement of service as a teacher or State employee rendered by him 
‘ior to July 1, 1941, for which he claims credit; provided, that any member 
ho retired on a service retirement allowance prior to July 1, 1965, who at the 
me of his retirement did not qualify for credit for his service as a teacher or 
hate employee prior to July 1, 1941, may request on and after July 1, 1971, 
piat his original benefit be recalculated, in accordance with the formula pre- 
uiling at the time of his retirement, to include credit for such service with the 
2w benefit to become effective on the first of the month following certifica- 
on of the prior service. 

i) (c) Subject to the above restrictions and to such other rules and regulations 
isthe Board of Trustees may adopt, the Board of Trustees shall verify, as soon 
f practicable after the filing of such statements of service, the service therein 
aimed. 

In lieu of a determination of the actual compensation of the members that 
as received during such period of prior service the Board of Trustees may use 
r the purpose of this Chapter the compensation rates which will be deter- 
ined by the average salary of the members for five years immediately pre- 
;ding the date this System became operative as the records show the member 
stually received. Creditable service for unused sick leave shall be allowed 
ily for sick leave accrued monthly during employment under a duly adopted 
ck leave policy and for which the member may be able to take credits and be 
iid for sick leave without restriction. 

(e) Creditable service at retirement on which the retirement allowance of a 
ember shall be based shall consist of the membership service rendered by 
‘m since he last became a member, and also if he has a prior service certifi- 
ite which is in full force and effect, the amount of service certified on his 
‘ior service certificate; and if he has sick leave standing to his credit upon 
‘tirement on or after July 1, 1971, one month of credit for each 20 days or 
*>rtion thereof not to exceed one month of credit for each two years of mem- 
xrship service or fraction thereof, but sick leave shall not be counted in 
‘mputing creditable service for the purpose of determining eligibility for 
ily retirement, disability retirement or for a vested deferred allowance. 
On and after July 1, 1971, a member whose account was closed on account of 
/sence from service under the provisions of G.S. 135-3(3) and who subse- 
#iently returns to service for a period of five years, may thereafter repay in a 
mp sum the amount withdrawn plus regular interest thereon from the date 
#)' withdrawal through the year of repayment and thereby increase his credit- 
le service by the amount of creditable service lost when his account was 


‘iosed. 
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On and after July 1, 1973, a member whose account in the North Carolin; 
Local Governmental Employees’ Retirement System was closed on account 0 
absence from service under the provisions of G.S. 128-24(1a) and who subse 
quently became or becomes a member of this System with credit for five year; 
of service, may thereafter repay in a lump sum the amount withdrawn fron 
the North Carolina Local Governmental Employees’ Retirement System plu 
regular interest thereon from the date of withdrawal through the year 0° 
repayment and thereby increase his creditable service in this System by thi 
amount of creditable service lost when his account was closed. | 

On or after July 1, 1979, a member who has obtained 60 months of aggre - 
gate service, or five years of membership service, as an employee of the North 
Carolina General Assembly, except legislators, participants in the Legislative 
Intern Program and pages, may make a lump sum payment together witl 
interest, and an administrative fee for such service, to the Teachers’ and State 
Employees’ Retirement System of an amount equal to what he would have 
contributed had he been a member on his first day of employment. 

On and after January 1, 1985, the creditable service of a member who was ¢ 
member of the Law-Enforcement Officers’ Retirement System at the time 0} 
the transfer of law-enforcement officers employed by the State from that Sys. 
tem to this Retirement System and whose accumulated contributions are 
transferred from that System to this Retirement System, shall include service 
that was creditable in the Law-Enforcement Officers’ Retirement System; anc 
membership service with that System shall be membership service with this 
Retirement System; provided, notwithstanding any provision of this Article tc 
the contrary, any inchoate or accrued rights of such a member to purchase 
creditable service for military service, withdrawn service and prior service 
under the rules and regulations of the Law-Enforcement Officers’ Retirement 
System shall not be diminished and may be purchased as creditable service 
with this Retirement System under the same conditions which would have 
otherwise applied. 

(f) Armed Service Credit. — 

(1) Teachers and other State employees who entered the armed services 
of the United States on or after September 16, 1940, and prior to 
February 17, 1941, and who returned to the service of the State 
within a period of two years after they were first eligible to be sepa- 
rated or released from such armed services under other than dishon- 
orable conditions shall be entitled to full credit for all prior service. 

(2) Teachers and other State employees who entered the armed services 
of the United States on or after September 16, 1940, and who re- 
turned to the service of the State prior to October 1, 1952, or who 
devote not less than 10 years of service to the State after they are 
separated or released from such armed services under other than 
dishonorable conditions, shall be entitled to full credit for all prior 
service, and, in addition they shall receive membership service credit 
for the period of service in such armed services up to the date they 
were first eligible to be separated or released therefrom, occurring 
after the date of establishment of the Retirement System. 

(3) Teachers and other State employees who enter the armed services of 
the United States on or after July 1, 1950, or who engage in active 
military service on or after July 1, 1950, and who return to the ser- 
vice of the State within a period of two years after they are first 
eligible to be separated or released from such active military service 
under other than dishonorable conditions shall be entitled to full 
membership service credit for the period of such active service in the 
armed services. 
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(4) Under such rules as the board of trustees shall adopt, credit will be 
provided by the Retirement System with respect to each such teacher 
or other State employee in the amounts that he would have been paid 
during such service in such armed services on the basis of his 
earnable compensation when such service commenced. Such contri- 
butions shall be credited to the individual account of the member in 
the annuity savings fund, in such manner as the board of trustees 
shall determine, but any such contributions so credited and any regu- 
lar interest thereon shall be available to the member only in the form 
of an annuity, or benefit in lieu thereof, upon his retirement on a 
service, disability or special retirement allowance; and in the event of 
cessation of membership or death prior thereto, any such contribu- 
tions so credited and regular interest thereon shall not be payable to 
him or on his account, but shall be transferred from the annuity 
savings fund to the pension accumulation fund. If any payments were 
made by a member on account of such service as provided by subdivi- 
sion (5) of subsection (b) of G.S. 135-8, the Board of Trustees shall 
refund to or reimburse such member for such payments. 

(5) The provisions of this subsection shall also apply to members of the 
national guard with respect to teachers and State employees who are 
called into federal service or who are called into State service, to the 
extent that such persons fail to receive compensation for performance — 
of the duties of their employment other than for service in the na- 
tional guard. 

(6) Repealed by Session Laws 1981, c. 636, s. 1. For proviso as to inchoate 

or accrued rights, see Editor’s Note below. 

| (j1) Any member may purchase creditable service for service as a member 

vf the General Assembly not otherwise creditable under this section, provided 

‘he service is not credited in the Legislative Retirement Fund nor the Legisla- 

‘ive Retirement System, and further provided the member pays a lump sum 

amount equal to the full cost of the additional service credits calculated on the 

dasis of the assumptions used for the purposes of the actuarial valuation of the 
bystem’s liabilities, taking into account the additional retirement allowance 
4rising on account of the additional service credits commencing at the earliest 
tee at which a member could retire on an unreduced retirement allowance as 

Jetermined by the Board of Trustees upon the advice of the consulting actu- 

ary, plus an administrative fee to be set by the Board of Trustees. 

_ (k) Notwithstanding any other provision of this Chapter, any person who 

‘withdrew his contributions in accordance with the provisions of G.S. 128-27(f) 

»r 135-5(f) or the rules and regulations of the the Law-Enforcement Officers’ 

Retirement System and who subsequently returns to service may, upon com- 

jletion of 10 years of membership service, repay in a total lump sum any and 

all of the accumulated contributions previously withdrawn with sufficient 
nterest added thereto to cover one half of the cost of providing such additional 
sredit plus a fee to cover expense of handling which shall be determined by the 
30ard of Trustees and receive credit for the service forfeited at time of with- 
jrawal(s), provided that he left service prior to July 1, 1974. Any person who 

‘eaves service after June 30, 1974, and who withdraws his contributions in 

accordance with G.S. 128-27(f) or 135-5(f) or the rules and regulations of the 

Law-Enforcement Officers’ Retirement System and who subsequently returns 


+ 
| 
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members who had attained 10 years of membership service prior to retire 
ment. Cost as used in this subsection shall mean the amount of money re 
quired to provide additional retirement benefits based on service credit al 
lowed at the time any adjustment to the service credit of a member is made 

Notwithstanding any provision to the contrary, a law enforcement office 
who was transferred from the Law Enforcement Officers’ Retirement Syster 
to this Retirement System pursuant to Article 12C of Chapter 143 of th 
General Statutes and withdrew his accumulated contributions prior to Janu 
ary 1, 1985, in accordance with G.S. 128-27(f) or G.S. 135-5(f) for non-lay 
enforcement service and who has 10 years or more of membership servic 
standing to his credit may repay in a total lump sum the accumulated contri 
butions previously withdrawn with sufficient interest added thereto to cove 
one-half the cost of providing such additional credits plus a fee to cover th 
expense of handling which shall be determined by the Board of Trustees an: 
receive credit for the creditable service forfeited at the time of withdrawal] 

(1) Repealed by Session Laws 1981, c. 636, s. 1. For proviso as to inchoate 0 
accrued rights, see Editor’s Note below. : 

(n) Repealed by Session Laws 1981, c. 636, s. 1. For proviso as to inchoate of 
accrued rights, see Editor’s Note below. : 

(0) Repealed by Session Laws 1981, c. 636, s. 1. For proviso as to inchoate o 
accrued rights, see Editor’s Note below. 

(p) Credit for prior temporary State employment. — Notwithstanding am 
other provision of this Chapter, a member may purchase service credit fo 
temporary State employment upon completion of 10 years of membershiy 
service and subject to the condition that the member had been classified as : 
temporary employee for more than three years. Each employer shall certify t 
the Board of Trustees that an employee is eligible to purchase this servic 
credit prior to the member making payment. Payment for the service credi 
shall be in a single lump sum based upon the amount the member would havi 
contributed if he had been properly classified as a permanent employee ant 
been a member of this retirement system. 

(pl) Part-Time Service Credit. — 

(1) Notwithstanding any other provision of this Chapter, upon comple 
tion of 10 years of membership service, any member may purchasé¢ 
service previously rendered as a part-time teacher or employee of the 
State, except for temporary or part-time service rendered while a full 
time student in pursuit of a degree or diploma in a degree-granting 
program. Payment shall be made in a single lump sum in an amouni 
equal to the full actuarial cost of providing credit for the service 
together with interest and an administrative fee, as determined by 
the Board of Trustees on the advice of the Retirement System’s actu: 
ary. Notwithstanding the provisions of G.S. 135-4(b), the Board 0: 
Trustees shall fix and determine by appropriate rules and regula: 
tions how much service in any year, as based on compensation, is 
equivalent to one year of service in proportion to “earnable compen: 
sation”, but in no case shall more than one year of service be credit: 
able for ail service in one year. Service rendered for the regular 
school year in any district shall be equivalent to one year’s service 

(2) Under all requirements and conditions set forth in the preceding sub: 
division of this subsection (pl), except for the requirement that the 
completion of 10 years of membership service be subsequent to ser- 
vice rendered as a part-time teacher or employee of the State, any 
member with 10 or more years of membership service standing to his 
credit may purchase additional membership service for service ren- 
dered as a part-time teacher or employee of the State if (i) the mem: 
ber terminates or has terminated employment in any capacity as a 
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teacher or employee of the State, (ii) the purchase of the additional 
membership service causes the member to become eligible to com- 
mence an early or service retirement allowance, and (iii) the member 
pape aiely elects to commence retirement and become a benefi- 
ciary. 
_ (q) Notwithstanding any other provision of this Chapter, any member who 
mtered service or was restored to service prior to July 1, 1982, and was 
»xxcluded from membership service solely on account of having attained the 
ige of 62 years, in accordance with former G.S. 135-3(6), may purchase mem- 
yership service credits of such excluded service by making a lump-sum pay- 
ent equal to the contributions that would have been deducted pursuant to 
3.5. 135-8(b) had he been a member of the Retirement System, increased by 
nterest calculated at a rate of seven percent (7%) per annum. 
(r) Notwithstanding any other provision of this Chapter, any member may 
purchase creditable service for periods of employer approved leaves of absence 
when in receipt of benefits under the North Carolina Workers’ Compensation 
Act. This service shall be purchased by paying a cost calculated in the follow- 
ng manner: 

(1) Leaves of Absence Terminated Prior to July 1, 1983. — The cost to a 
member whose employer approved leave of absence, when in receipt 
of benefits under the North Carolina Workers’ Compensation Act, | 
terminated upon return to service prior to July 1, 1983, shall be a 
lump sum amount payable to the Annuity Savings Fund equal to the 
full liability of the service credits calculated on the basis of the as- 
sumptions used for purposes of the actuarial valuation of the system’s 
liabilities, and shall take into account the retirement allowance aris- 
ing on account of the additional service credit commencing at the 
earliest age at which the member could retire on an unreduced retire- 
ment allowance, as determined by the board of trustees upon the 
advice of the consulting actuary, plus an administrative fee to be set 
by the board of trustees. 

(2) Leaves of Absence Terminating On and After July 1, 1983. — The cost 
to a member whose employer approved leave of absence, when in 
receipt of benefits under the North Carolina Workers’ Compensation 
Act, terminates upon return to service on and after July 1, 1983, 
shall be a lump sum amount due and payable to the Annuity Savings 
Fund within six months from return to service equal to the total 
employee and employer percentage rates of contribution in effect at 
the time of purchase and based on the annual rate of compensation of 
the member immediately prior to the leave of absence; Provided, 
however, the cost to a member whose amount due is not paid within 
six months from return to service shall be the amount due plus one 
percent (1%) per month penalty for each month or fraction thereof the 
payment is made beyond the six-month period. lig 

(s) Credit at Full Cost for Temporary State Employment. — In addition to 
the provisions of subsection (p) above, any member may purchase creditable 
service for State employment ee eee as a temporary teacher or em- 
ployee subject to the conditions that the: 

“a Meiabae was employed by an employer as defined in G.S. 135-1(11); 

(2) Member’s temporary employment met all other requirements of G.S. 
135-1(10) or (25); 

(3) Member has completed 10 years or more of membership service; 

(4) Member acquires from the employer such certifications of temporary 
employment as are required by the Board of Trustees, and — 

(5) Member makes a lump sum payment into the Annuity Savings Fund 
equal to the full liability of the service credits calculated on the basis 
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of the assumptions used for purposes of the actuarial valuation of the 
Retirement System’s liabilities and shall take into account the retire 
ment allowance arising on account of the additional service credi'} 
commencing at the earliest age at which the member could retire or 
an unreduced retirement allowance, as determined by the Board o 
Trustees upon the advice of the actuary, plus an administrative ex 
pense fee to be determined by the Board of Trustees. 

(t) Credit at Full Cost for Local Government Employment. — Any membei 
may purchase creditable service for any employment as an employee, as de 
fined in G.S. 128-21(10), of a local government employer not creditable in the 
North Carolina Local Governmental Employees’ Retirement System upor 
completion of 10 years of membership service by making a lump-sum payment 
into the Annuity Savings Fund. The payment by the member shall be equal tc 
the full liability of the service credits calculated on the basis of the assump:| 
tions used for purposes of the actuarial valuation of the Retirement System’s 
liabilities, taking into account the additional retirement allowance arising on 
account of the additional service credits commencing at the earliest age at} 
which the member could retire with an unreduced retirement allowance, as} 
determined by the Board of Trustees upon the advice of the actuary plus an| 
administrative expense fee to be determined by the Board of Trustees. | 

(u) Any member who was a wildlife protector who elected to become a. 
member of the Law Enforcement Officers’ Retirement System pursuant to: 
Chapter 837 of the 1971 Session Laws by the transfer of accumlated contribu-' 
tions from this Retirement System to the Law Enforcement Officers’ Retire- 
ment System and who has not subsequently applied for and received a return. 
of accumlated contributions shall be entitled to creditable service for the ser- 
vice as a non-law enforcement officer forfeited as a result of the transfer 
pursuant to Chapter 837 of the 1971 Session Laws. 

(v) Omitted Membership Service — A member who had service as an em-. 
ployee as defined in G.S. 135-1(10) and G.S. 128-21(10) or as a teacher as. 
defined in G.S. 135-1(25) and who was omitted from contributing membership} 
through error may be allowed membership service, after submitting clear and 
convincing evidence of the error, as follows: | 

(1) Within 90 days of the omission, by the payment of employee and 
employer contributions that would have been paid; or | 

(2) After 90 days and prior to three years of the omission, by the payment) 
of the employee and employer contributions that would have been 
paid plus interest compounded annually at a rate equal to the aver- 
age yield on the pension accumulation fund for the preceding calen- 
dar year; or | 

(3) After three years of the omission, by the payment of an amount equal 
to the full cost of the service credits calculated on the basis of the 
assumptions used for the purposes of the actuarial valuation of the 
system’s liabilities, and shall take into account the additional retire- 
ment allowance arising on account of such additional service credit 
commencing at the earliest age at which a member could retire on an 
unreduced retirement allowance, as determined by the Board of 
Trustees upon the advice of the consulting actuary, plus an adminis- 
trative fee to be set by the Board of Trustees. 

Nothing contained in this subsection shall prevent an employer or member 
from paying all or a part of the cost of the omitted membership service; and to 
the extent paid by the employer, the cost paid by the employer shall be cre- 
dited to the pension accumulation fund; and to the extent paid by the member, 
the cost paid by the members shall be credited to the member’s annuity sav- 
ings account; provided, however, an employer does not discriminate against 
any member or group of members in his employ in paying all or any part of 
the cost of the omitted membership service. 


—— 
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(w) Notwithstanding any other provisions of this Chapter, a member, upon 
he completion of 10 years of membership service, may purchase creditable 
ervice for periods of federal employment, provided that the member is not 
eceiving any retirement benefits resulting from this federal employment, 
‘nd provided that the member is not vested in the particular federal retire- 
nent system to which the member may have belonged while a federal em- 
lloyee. The member shall purchase this service by making a lump sum 
mount payable to the Annuity Savings Fund equal to the full liability of the 
ervice credits calculated on the basis of the assumptions used for purposes of 
he actuarial valuation of the system’s liabilities, and shall take into account 
he retirement allowance arising on account of the additional service credit 
ommencing at the earliest age at which the member could retire on an 
inreduced retirement allowance, as determined by the Board of Trustees upon 
he advice of the consulting actuary, plus an administrative fee to be set by 
he Board of Trustees. (1941, c. 25, s. 4; 1943, cc. 200, 783; 1945, c. 797; 1947, 
». 575; 1949, c. 1056, ss. 2, 4; 1953, c. 1050, s. 3; 1959, c. 513, s. 11/2; 1961, c. 
16, s. 3; c. 779, s. 2; 1963, c. 1262; 1965, c. 780, s. 1; c. 924; 1967, c. 720, s. 33 
1969, c. 1223, ss. 3, 4; 1971, c. 117, ss. 9, 10; c. 993; 1973, c. 241, s. 2; c. 242, s. 
5 c. 667, s. 2; c. 737, s. 1; c. 816, s. 1; c. 1063; c. 13811, ss. 1-5; 1975, c. 205, s. 2; 
p. 875, s. 47; 1977, cc. 317, 790; 1979, c. 826; c. 866, s. 2; c. 867; c. 972, s. 3; 
(981, c. 557, s. 3; c. 636, s. 1; c. 1116, s. 1; 1981 (Reg. Sess., 1982), c. 1896, s. 4; 
1983, c. 533, s. 1; c. 725; 1983 (Reg. Sess., 1984), c. 1030; c. 1034, ss. 230, 231; 

', 1045, ss. 1, 2; 1985, c. 401, ss.1, 2; c. 407, s. 1; c. 479, s. 193; c. 512; c. 530; c. 


349, ss. 1, 4;c. 749, s. 1.) 


- Only Part of Section Set Out. — As the 
vest of the section was not affected by the 
imendments, it is not set out. 

' Editor’s Note. — Session Laws 1981 (Reg. 
Sess., 1982), c. 1282, s. 46, provides: “The State 
?ersonnel Commission and the Office of State 
?ersonnel, Department of Administration, 
shall grant aggregate State Service credit to 
‘ormer employees of the General Assembly for 
she amount of service to the General Assembly 
shat those employees are authorized, for the 
ourposes of retirement under Chapter 135 of 
the North Carolina General Statutes. This sec- 
sion shall not apply to legislators, participants 
in the Legislative Intern Program or pages.” 
’ Session Laws 1981, c. 636, s. 1, effective July 
1, 1981, deleted subdivision (f)(6), which con- 
serned purchase of service credit for service in 
the armed forces of the United States, subsec- 


service to governmental entities, subsection 
(n), which defined “out-of-state service”, and 
subsection (0), which concerned purchase of 
credit for time spent as a court reporter prior to 
establishment of the Uniform Court System, 
but provided that any inchoate or accrued 
rights of any member on July 1, 1981, shall not 
be diminished. 
Prior to this amendment, subdivision (f)(6) 
and subsections (1), (n) and (0) read: 
“(f) (6) Notwithstanding any other provision 
of this Chapter, teachers and other 
State employees not otherwise al- 
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lowed service credit for service in the 
armed forces of the United States 
may, upon completion of 10 years of 
membership service, purchase such 
service credit by paying in a total 
lump sum an amount, based on the 
compensation the member earned 
when he first entered membership and 
the employee contribution rate at that 
time, with sufficient interest added 
thereto so as to equal one half the cost 
of allowing such service, plus a fee to 
cover expense of handling payment to 
be determined by the Board of 
Trustees and assessed the member at 
the time of payment; provided that 
credit will be allowed only for the ini- 
tial period of active duty in the armed 
forces of the United States up to the 
time the member was first eligible to 
be separated or released therefrom, 
and subsequent periods of such active 
duty as required by the armed forces 
of the United States up to the date of 
first eligibility for separation or re- 
lease therefrom; and further provided 
that the member submit satisfactory 
evidence of the service claimed and 
that service credit be allowed only for 
that period of active service in the 
armed forces of the United States not 
creditable in any other retirement sys- 
tem, except the national guard or any 
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reserve component of the armed forces 
of the United States. These provisions 
shall apply equally to retired mem- 
bers who had attained 10 years of 
membership service prior to retire- 
ment. Cost as used in this subsection 
shall mean the amount of money re- 
quired to provide additional retire- 
ment benefits based on service credit 
allowed at the time any adjustment to 
the service credit of a member is 
made. 

“(l) Notwithstanding any other provision of 
this Chapter, any member may, upon comple- 
tion of 10 years of current membership service, 
purchase credit for service previously rendered 
to any state, territory or other governmental 
subdivision of the United States other than 
this State at the rate of one year of out-of-state 
service for each two years of service in this 
State with a maximum allowable of 10 years of 
out-of-state service. Such service is limited to 
full-time service which would be allowable un- 
der the laws governing this System. Credit will 
be allowed only if no benefit is allowable in 
another public retirement system as a result of 
the service. Payment shall be permitted only 
on a total lump sum, an amount based on the 
compensation the member earned when he 
first entered membership and the employee 
contribution rate at that time and shall be 
equal to the full cost of providing credit for 
such service plus a fee to cover expense of han- 
dling which shall be determined by the Board 
of Trustees. These provisions shall apply 
equally to retired members who had attained 
10 years of membership service prior to retire- 
ment. Cost as used in this subsection shall 
mean the amount of money required to provide 
additional retirement benefits based on service 
credit allowed at the time any adjustment to 
the service credit of an individual is made. 

Notwithstanding the foregoing provisions, 
any member may, upon completion of 10 years 
of current membership service, purchase Fed- 
eral School, Overseas Dependent Schools, or 
Military Dependent Schools service, or, while 
on an approved leave of absence from employ- 
ment with the State of North Carolina, foreign 
service in the International Cooperation Ad- 
ministration or the Agency for International 
Development upon the same terms as in the 
preceding paragraph for out-of-state service. 

“(n) Wherever the terminology “out-of-state 
service,” is used in this section, that terminol- 
ogy shall be interpreted to include the United 
States Public Health Service and time spent in 
the Merchant Marines while in the United 
States Naval Reserve. 

“(o) Notwithstanding any other provision of 
this Chapter, a member who is presently a 
court reporter may buy in time spent serving 
as court reporter prior to the establishment of 
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the Uniform Court System in 1968 by purchas. 
ing service credits, provided that the purchase © 
payment equals the full cost of the service 
credits calculated on the basis of the assump. © 
tions used for purposes of the actuarial valua- — 
tion of the system’s liabilities. Account shall be 
taken of the additional retirement allowance — 
arising on account of the additional service © 
credit commencing at the earliest date of which © 
the member could retire or of a reduced retire- — 
ment allowance as determined by the Board of © 
Trustees upon the advice of the consulting ac- © 
tuary.” I | 

Session Laws 1983 (Reg. Sess., 1984), ¢.” 
1034, s. 183, provides: ‘a 

“Notwithstanding the provisions of G.S. | 
135-4(e) and G.S. 135-4(m), any otherwise’ 
qualified member who did not purchase prior 
service credits in the Teachers’ and State Em- 
ployees’ Retirement System for employment 
with the General Assembly within three years| 
after first eligibility may purchase such credits 
on or before December 31, 1984, as prescribed 
by G.S. 135-4(e). The difference between the 
full cost of allowing these service credits as de-| 
fined in G.S. 135-4(m) and the member’s cost | 
pursuant to G.S. 135-4(e) shall be paid to the’ 
Retirement System from appropriations made 
to the General Assembly during the 1983 bien- 
nium.” | 

Session Laws 1983 (Reg. Sess., 1984), c. 
1045, s. 3, provides: “Notwithstanding any pro- | 
vision of this Article to the contrary, any in- | 
choate or accrued rights of a member in service 
on July 1, 1974, for service credits at no cost for 
employment with a local government whose . 
participation in the Local Governmental Em- | 
ployees’ Retirement System began prior to | 
July 1, 1984, shall in no way be diminished.” 

Session Laws 1983 (Reg. Sess., 1984), c. 
1034, s. 256 is a severability clause. | 

Session Laws 1985, c. 407, s. 2 provides: 

“Sec. 2. Notwithstanding the provisions of 
G.S. 128-26(m) or G.S. 135-4(u) any member of 
the Local Govenmental Employees’ Retirement | 
System or Teachers’ and State Employees’ Re- | 
tirement System, who presents clear and con- | 
vincing evidence that he was quoted a cost to 
purchase omitted membership service by ei- 
ther Retirement System within three years _ 
prior to the effective date of this act under — 
some other rule, regulation or administrative | 
interpretation, shall continue to have the right 
to purchase omitted membership service based _ 
on the same rule, regulation or administrative _ 
interpretation if such cost is paid within 180 | 
days of the effective date of this act.” 

Session Laws 1985, c. 479, s. 1.1 provides | 
that the act shall be known as “The Current | 
Operations Appropriations Act of 1985.” 

Session Laws 1985, c. 479, s. 230 is a sever- _ 
ability clause. | 

Effect of Amendments. — 


= 


; 
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| 
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| 
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| 
| 


1 


The first 1981 amendment, effective Septem- 
ber 1, 1981, inserted “not to exceed one month 
of credit for each two years of membership ser- 
vice or fraction thereof” in the first paragraph 


of subsection (e). 


The second 1981 amendment, effective July 


1, 1981, deleted subdivision (f)(6), which con- 
cerned purchase of service credit for service in 
| the armed forces of the United States, subsec- 


tion (1), which concerned purchase of credit for 


‘service to governmental entities, subsection 


(n), which defined “out-of-state service’, and 
subsection (0), which concerned purchase of 
credit for time spent as a court reporter prior to 
establishment of the Uniform Court System. 
Session Laws 1981, c. 636, s. 1, provides that 
any inchoate or accrued rights of any member 
on July 1, 1981, shall not be diminished. 

The third 1981 amendment added subsection 


The 1981 (Reg. Sess., 1982) amendment, ef- 
fective July 1, 1982, added subsection (q). 

Session Laws 1981 (Reg. Sess., 1982), c. 
1396, s. 5, empowers and directs the Board of 
Trustees of the Teachers’ and State Employees’ 
Retirement System and the Local Governmen- 
tal Employees’ Retirement System to adjust 
the employers’ rates of contribution to the level 
necessary to fund the provisions of the act. 

The first 1983 amendment, effective July 1, 
1983, added subsection (r). 

The second 1983 amendment, effective Jan. 
1, 1984, added subsection (s). 

The 1983 (Reg. Sess., 1984) amendment by c. 
1030, effective January 1, 1985, added subsec- 
tion (p1). 

The 1983 (Reg. Sess., 1984) amendment by c. 
1034, effective January 1, 1985, added the last 
paragraph of subsection (e), and in subsection 
(k) substituted “Law Enforcement Officers’ Re- 
tirement System” for “Law Enforcement Offi- 
cers’ Benefit and Retirement Fund” in the first 
sentence and inserted “or the rules and regula- 
tions of the Law Enforcement Officers’ Retire- 
ment System” in the second sentence. 

The 1983 (Reg. Sess., 1984) amendment by c. 


| 1045, effective June 29, 1984, deleted a proviso 


at the end of subsection (a), which read “pro- 
vided, that any person who is a member of the 
Teachers’ and State Employees’ Retirement 


CASE 


= 


Stated in In re Ford, 52 N.C. App. 569, 279 
S.E.2d 122 (1981). 
Cited in Stanley v. Retirement & Health 
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System on July 1, 1974, and who was previ- 
ously employed by a participating unit of the 
North Carolina Local Governmental Em- 
ployees’ Retirement System and who termi- 
nated his service with such unit prior to its 
participation in the North Carolina Local Gov- 
ernmental Employees’ Retirement System 
shall file a detailed statement of all service to 
such political entity,’ deleted a former second 
sentence of subsection (a), which read “Certifi- 
cation of such service shall be furnished to the 
Teachers’ and State Employees’ Retirement 
System,” and added subsection (t). 

The 1985 amendment by c. 401, ss. 1, 2, ef- 
fective June 17, 1985, added the last paragraph 
of subsection (k) and added new subsection (u). 

The 1985 amendment by c. 407, s. 1, effective 
June 17, 1985, added subsection (v). 

The 1985 amendment by c. 479, s. 193, effec- 
tive January 1, 1985, substituted “but sick 
leave shall not be counted in computing credit- 
able service for the purpose of determining eli- 
gibility for early retirement, disability retire- 
ment or for a vested deferred allowance” for 
“but sick leave shall not be counted in comput- 
ing creditable service for the purpose of deter- 
mining eligibility for service retirement, disa- 
bility retirement, early retirement or for a 
vested deferred allowance” at the end of sub- 
section (e). 

The 1985 amendment by c. 512, effective 
July 1, 1985, rewrote subdivison (s)(1), which 
read “Member became a contributing member 
or resumed contributing membership immedi- 
ately subsequent to termination of temporary 
employment, with the same employer.” 

The 1985 amendment by c. 530, effective 
July 1, 1985, designated the first paragraph of 
subsection (pl) as subdivision (p1)(1) and 
added subdivision (p1)(2). 

The 1985 amendment by c. 649, ss. 1, 4, ef- 
fective July 8, 1985, added the last sentence of 
subsection (c) and inserted a new subsection 
(j1). 
The 1985 amendment by c. 749, s. 1, effective 
July 15, 1985, added subsection (w). 

Legal Periodicals. — For survey of 1982 
law on administrative law, see 61 N.C.L. Rev. 
961 (1983). 


NOTES 


Benefits Div., 55 N.C. App. 588, 286 S.E.2d 643 
(1982). 
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OPINIONS OF ATTORNEY GENERAL 


Subsection 135-4(m) Was Not Repealed Benefits Division, Department of the Trea- | 
by Session Laws 1975, Chapter 875. — See  surer, Nov. 8, 1977. This paragraph is set out | 
opinion of Attorney General to Mr. W.H. to correct a misleading catchline appearing in |) 
Hambleton, Director, Retirement and Health the replacement volume. — Ed. note. 


§ 135-5. Benefits. 


(a) Service Retirement Benefits. — 3 

(1) Any member may retire upon written application to the Board of | 
Trustees setting forth at what time, as of the first day of a calendar | 
month, not less than 30 days nor more than 90 days subsequent to | 
the execution of and filing thereof, he desires to be retired: Provided, 
that the said member at the time so specified for his retirement shall | 
have attained the age of 60 years and have at least five years of | 
membership service or shall have completed 30 years of creditable 
service. ) 

(2) Repealed by Session Laws 1983 (Regular Session, 1984), c. 1019, s. 1. | 

(3) Any member who was in service October 8, 1981, who had attained 60 | 
years of age, may retire upon written application to the Board of | 
Trustees setting forth at what time, as of the first day of a calendar 
month, not less than 30 days nor more than 90 days subsequent to | 
the execution and filing thereof, he desires to be retired. 

(4) Any member who is a law-enforcement officer, and who attains age 50 
and completes 15 or more years of creditable service in this capacity 
or who attains age 55 and completes five or more years of creditable 
service in this capacity, may retire upon written application to the 
Board of Trustees setting forth at what time, as of the first day of a 
calendar month, not less than 30 days nor more than 90 days subse- © 
quent to the execution and filing thereof, he desires to be retired; 
Provided, also, any member who has met the conditions herein re- 
quired but does not retire, and later becomes a teacher or an em- | 
ployee other than as a law-enforcement officer shall continue to have | 
the right to commence retirement. 

(b7) Service Retirement Allowance of Members Retiring on or after July 1, 
1980, but prior to July 1, 1985. — Upon retirement from service, in accor- 
dance with subsection (a) above, on or after July 1, 1980, but prior to July 1, 
roti a member shall receive a service retirement allowance computed as 
ollows: 

(1) If the member’s service retirement date occurs on or after his sixty- 
fifth birthday or after the completion of 30 years of creditable service, 
such allowance shall be equal to one and fifty-seven hundredths per- 
cent (1.57%) of his average final compensation, multiplied by the 
number of years of his creditable service. 

(2) If the member’s service retirement date occurs after his sixtieth and 
before his sixty-fifth birthday and prior to his completion of 30 or 
more years of creditable service, his retirement allowance shall be 
computed as in (1) above but shall be reduced by one-quarter of one 
percent (1/4 of 1%) thereof for each month by which his retirement 
date precedes the first day of the month coincident with or next fol- 
lowing his sixty-fifth birthday. 

(3) If the member’s service retirement date occurs before his sixtieth 
birthday and prior to his completion of 30 or more years of creditable 
service, his service retirement allowance shall be the actuarial equiv- 


alent of the allowance payable at the age of 60 years as computed in 
(2) above. 
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(4) Notwithstanding the foregoing provisions, any member whose credit- 
able service commenced prior to July 1, 1963, shall receive not less 
than the benefit provided by G.S. 135-5(b). 
(b8) Service Retirement Allowance of Law-Enforcement Officers Retiring 
on or after J anuary 1, 1985 [on or after January 1, 1985, but prior to July 1, 
1985]. ae Upon retirement from service, in accordance with subsection (a) of 
this section, on or after January 1, 1985 [on or after January 1, 1985, but prior 
to July 1, 1985], a member who is a law-enforcement officer or an eligible 
former law-enforcement officer shall receive a service retirement allowance 
computed as follows: 

(1) If the member’s service retirement date occurs on or after his 55th 
birthday, and completion of five years of creditable service as a law- 
enforcement officer, or after the completion of 30 years of creditable 
service, the allowance shall be equal to one and fifty-seven one 
hundredths percent (1.57%) of his average final compensation, 
multiplied by the number of years of his creditable service. 

(2) If the member’s service retirement date occurs after his 50th and 
before his 55th birthday with 15 or more years of creditable service as 
a law-enforcement officer and prior to his completion of 30 years of 
creditable service, his retirement allowance shall be computed as in 
(1) above, but shall be reduced by one-third of one percent (1/3 of 1%). 
thereof for each month by which his retirement date precedes the 
first day of the month coincident with or next following his 55th 


birthday. 
(b9) Service Retirement Allowance of Members Retiring on or after July 1, 
1985. — Upon retirement from service, in accordance with subsection (a) 


above, on or after July 1, 1985, a member shall receive the following service 

retirement allowance: 

(1) A member who is a law-enforcement officer or an eligible former law- 
enforcement officer shall receive a service retirement allowance com- 
puted as follows: 

a. If the member’s service retirement date occurs on or after his 55th 
birthday, and completion of five years of creditable service as a 
law-enforcement officer, or after the completion of 30 years of 
creditable service, the allowance shall be equal to one and fifty- 
eight one hundredths percent (1.58%) of his average final com- 
pensation, multiplied by the number of years of his creditable 
service. 

b. If the member’s service retirement date occurs after his 50th and 
before his 55th birthday with 15 or more years of creditable 
service as a law-enforcement officer and prior to his completion 
of 30 years of creditable service, his retirement allowance shall 
be computed as in a. above, but shall be reduced by one-third of 
one percent (1/3 of 1%) thereof for each month by which his re- 
tirement date precedes the first day of the month coincident with 
or next following his 55th birthday. a 

(2) A member who is not a law-enforcement officer or an eligible former 
law-enforcement officer shall receive a service retirement allowance 
computed as follows: : 

a. If the member’s service retirement date occurs on or after his 65th 
birthday or after the completion of 30 years of creditable service 
or on or after his 60th birthday upon the completion of 25 years 
of creditable service, such allowance shall be equal to one and 
fifty-eight hundredths percent (1.58%) of his average final com- 
pensation, multiplied by the number of years of his creditable 


service. 


) 
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b. If the member’s service retirement date occurs after his 60th and 


before his 65th birthday and prior to his completion of 25 or more 
years of creditable service, his retirement allowance shall be 


computed as in a. above but shall be reduced by one-quarter of 
one percent (1/, of 1%) thereof for each month by which his re- 
tirement date precedes the first day of the month coincident with 
or next following his 65th birthday. 

c. If the member’s service retirement date occurs before his 60th 
birthday and prior to his completion of 30 or more years of credit- 
able service, his service retirement allowance shall be the actu- 


——— S 


arial equivalent of the allowance payable at the age of 60 years 


as computed in b. above. 


d. Notwithstanding the foregoing provisions, any member whose | 
creditable service commenced prior to July 1, 1963, shall receive 


not less than the benefit provided by G.S. 135-5(b). 


(c) Disability Retirement Benefits. — Upon the application of a member or | 
of his employer, any member who has had five or more years of creditable | 
service may be retired by the Board of Trustees, on the first day of any calen- 
dar month, not less than 30 and not more than 90 days next following the date | 
of filing such application, on a disability retirement allowance: Provided, that _ 
the medical board, after a medical examination of such member, shall certify | 


that such member is mentally or physically incapacitated for the further 
performance of duty, that such incapacity was incurred at the time of active 
employment and has been continuous thereafter, that such incapacity is likely 


to be permanent, and that such member should be retired; Provided further _ 


the medical board shall determine if the member is able to engage in gainful 
employment and, if so, the member may still be retired and the disability 
retirement allowance as a result thereof shall be reduced as in subsection (e) 


below. Provided further, that the medical board shall not certify any member © 


as disabled who: 

(1) Applies for disability retirement based upon a mental or physical 
incapacity which existed when the member first established member- 
ship in the system; or ; 

(2) Is in receipt of any payments on account of the same disability which 
existed when the member first established membership in the SYS- 
tem. 

The Board of Trustees shall require each employee upon enrolling in the 
retirement system to provide information on the membership application con- 
cerning any mental or physical incapacities existing at the time the member 
enrolls. 

Supplemental disability benefits heretofore provided are hereby made a 
permanent part of disability benefits after age 65, and shall not be discontin- 
ued at age 65. 

Notwithstanding the requirement of five or more years of creditable service 
to the contrary, a member who is a law-enforcement officer and who has had 
one year or more of creditable service and becomes incapacitated for duty as 
the natural and proximate result of an accident occurring while in the actual 
performance of duty, and meets all other requirements for disability retire- 
ment benefits, may be retired by the Board of Trustees on a disability retire- 
ment allowance. 


Notwithstanding the foregoing to the contrary, any beneficiary who com- 


menced retirement with an early or service retirement benefit has the right, 
within three years of his retirement, to convert to an allowance with disability 
retirement benefits without modification of any election of optional allowance 
previously made; provided, the beneficiary presents clear and convincing evi- 
dence that the beneficiary would have met all applicable requirements for 
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disability retirement benefits while still in service as a member. The allow- 
ance on account of disability retirement benefits to the beneficiary shall be 
retroactive to the effective date of early or service retirement. 

Notwithstanding the foregoing, the surviving designated beneficiary of a 
deceased member who met all other requirements for disability retirement 
benefits, except whose death occurred before the first day of the calendar 
month in which the member’s disability retirement allowance was to be due 
and payable, may elect to receive the reduced retirement allowance provided 
by a fifty percent (50%) joint and survivor payment option in lieu of a return 
of accumulated contributions, provided the following conditions apply: 

(1) The member had designated as the principal beneficiary, to receive a 
return of accumulated contributions at the time of his death, one and 
only one person, and 

(2) The member had not instructed the Board of Trustees in writing that 
he did not wish the provision of this subsection to apply. 

(d3) Allowance on Disability Retirement of Persons Retiring on or after 
July 1, 1971, but prior to July 1, 1982. — Upon retirement for disability, in 
accordance with subsection (c) of this section on or after July 1, 1971, but prior 
to July 1, 1982, a member shall receive a service retirement allowance if he 
has attained the age of 65 years; otherwise he shall receive a disability retire- 
ment allowance which shall be computed as follows: ! 

(1) Such allowance shall be equal to a service retirement allowance calcu- 
lated on the basis of the member’s average final compensation prior 
to his disability retirement and the creditable service he would have 
had at the age of 65 years if he had continued in service. 

(2) Notwithstanding the foregoing provisions, 

a. Any member whose creditable service commenced prior to July 1, 
1971, shall receive not less than the benefit provided by G.S. 
135-5(d2); 

b. The amount of disability allowance payable from the reserve funds 
of the Retirement System to any member retiring on or after 
July 1, 1974, who is eligible for and in receipt of a disability 
benefit under the Social Security Act shall be seventy percent 
(70%) of the amount calculated under a above, and the balance 
shall be provided by the employer from time to time during each 
year in such amounts as may be required to cover such payments 
as current disbursements; and 

c. The amount of disability allowance payable to any member retir- 
ing on or after July 1, 1974, who is not eligible for and in receipt 
of a disability benefit under the Social Security Act shall not be 
payable from the reserve funds of the Retirement System but 
shall be provided by the employer from time to time during each 
year in such amounts as may be required to cover such payments 
as current disbursements. 

(d4) Allowance on Disability Retirement of Persons Retiring on or after 
July 1, 1982. — Upon retirement for disability, in accordance with subsection 
(c) of this section on or after July 1, 1982, a member shall receive a service 
retirement allowance if he has qualified for an unreduced service retirement 
allowance; otherwise the allowance shall be equal to a service retirement 
allowance calculated on the member's average final compensation prior to his 
disability retirement and the creditable service he would have had had he 
continued in service until the earliest date on which he would have qualified 
for an unreduced service retirement allowance. 

(e) Reexamination of Beneficiaries Retired for Disability. — Once each year 
during the first five years following retirement of a member on a disability 
retirement allowance, and once in every three-year period thereafter, the 
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Board of Trustees may, and upon his application shall, require any disability 
beneficiary who has not yet attained the age of 60 years to undergo a medical 
examination, such examination to be made at the place of residence of Said 
beneficiary or other place mutually agreed upon, by a physician or physicians 
designated by the Board of Trustees. Should any disability beneficiary who 
has not yet attained the age of 60 years refuse to submit to at least one 
medical examination in any such year by a physician or physicians designated 
by the Board of Trustees, his allowance may be discontinued until his with-. 
drawal of such refusal, and should his refusal continue for one year all his 
rights in and to his pension may be revoked by the Board of Trustees. 

(1) The Board of Trustees shall determine whether a disability benefi- 
clary is engaged in or is able to engage in a gainful occupation paying 
more than the difference, as hereinafter indexed, between his disabil- 
ity retirement allowance and the gross compensation earned as an 
employee during the 12 consecutive months of service in the final 48 
months prior to retirement producing the highest gross compensation 
excluding any compensation received on account of termination. If 
the disability beneficiary is earning or is able to earn more than the. 
difference, the portion of his disability retirement allowance not pro- 
vided by his contributions shall be reduced to an amount which, 
together with the portion of the disability retirement allowance pro- 
vided by his contributions and the amount earnable by him shall 
equal the amount of his gross compensation prior to retirement. This. 
difference shall be increased on January 1 each year by the ratio of 
the Consumer Price Index to the Index one year earlier, calculated to 
the nearest tenth of one percent (1/10th of 1%). Should the earning 
capacity of the disability beneficiary later change, the portion of his 
disability retirement allowance not provided by his contributions 
may be further modified. In lieu of the reductions on account of a 
disability beneficiary earning more than the aforesaid difference, he 
may elect to convert his disability retirement allowance to a service 
retirement allowance calculated on the basis of his average final 
compensation and creditable service at the time of disability and his 
age at the time of conversion to service retirement. This election is 
irrevocable. Provided, the provisions of this subdivision shall not 
apply to beneficiaries of the Law-Enforcement Officers’ Retirement 
System transferred to this Retirement System who commenced re-_ 
tirement on and before July 1, 1981. 

(2) Should a disability beneficiary under the age of 60 years be restored — 
to active service at a compensation not less than his average final 
compensation, his retirement allowance shall cease, he shall again 
become a member of the Retirement System, and he shall contribute _ 
thereafter at the same rate he paid prior to disability; provided that, 
on and after July 1, 1971, if a disability beneficiary under the age of 
62 years is restored to active service at a compensation not less than 
his average final compensation, his retirement allowance shall cease, 
he shall again become a member of the Retirement System, and he 
shall contribute thereafter at the uniform contribution rate ayable 
by all members. Any such prior service certificate on the asis of 
which his service was computed at the time of his retirement shall be 
restored to full force and effect, and, in addition, upon his subsequent 
retirement he shall be credited with all his service as a member, but 
should he be restored to active service on or after the attainment of 
the age of 50 years his pension upon subsequent retirement shall not 
exceed the sum of the pension which he was receiving immediately 
prior to his last restoration and the pension that he would have re- 
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ceived on account of his service since his last restoration had he 

entered service at the time as a new entrant. 

(3) Notwithstanding the foregoing, a member retired on a disability re- 
tirement allowance who is restored to service and subsequently re- 
tires on or after July 1, 1971, shall be entitled to an allowance not 
less than the allowance described in a below reduced by the amount 
in b below: 

a. The allowance to which he would have been entitled if he were 
retiring for the first time, calculated on the basis of his total 
creditable service represented by the sum of his creditable ser- 
vice at the time of his first retirement and his creditable service 
after he was restored to service. 

b. The actuarial equivalent of the retirement benefits he previously 
received. 

(3a) Notwithstanding the foregoing, a member retired on a disability 
retirement allowance who is restored to service and subsequently 
retires on or after July 1, 1985, shall be entitled to an allowance to 
which he would have been entitled if he were retiring for the first 
time, calculated on the basis of his total creditable service repre- 
sented by the sum of his creditable service at the time of his first 
retirement and his creditable service after he was restored to service. 
Provided, however, any election of an optional allowance cannot be 
changed unless the member subsequently completes three years of 
membership service after being restored to service. 

(4) As a condition to the receipt of the disability retirement allowance 
provided for in G.S. 135-5(d), (dl), (d2) and (d3) each member retired 
on a disability retirement allowance shall, on or before April 15 of 
each calendar year, provide the Board of Trustees with a statement of 
his or her income received as compensation for services, including 
fees, commissions or similar items, and income received from busi- 
ness, for the previous calendar year. Such statement shall be filed on 
a form as required by the Board of Trustees. 

The Director of the State Retirement System shall contact any 
State or federal agency which can provide information to substanti- 
ate the statement required to be submitted by this subdivision and 
may enter into agreements for the exchange of information. 

(5) Notwithstanding any other provisions of this Article to the contrary, a 
beneficiary who was a beneficiary retired on a disability retirement 
with the Law-Enforcement Officers’ Retirement System at the time 
of the transfer of law-enforcement officers employed by a participat- 
ing employer and beneficiaries last employed by a participating em- 
ployer to this Retirement System and who also was a contributing 
member of this Retirement System at that time, shall continue to be 
paid his retirement allowance without restriction and may continue 
as a member of this Retirement System with all the rights and privi- 
leges appendant to membership. Any beneficiary who retired on a 
disability retirement allowance as an employee of any participating 
employer under the Law-Enforcement Officers’ Retirement System 
and becomes employed as an employee other than as a law-enforce- 
ment officer by an employer participating in the Retirement System 
after the aforementioned transfer shall continue to be paid his retire- 
ment allowance without restriction and may continue as a member of 
this Retirement System with all the rights and privileges appendant 
to membership until January 1, 1989, at which time his retirement 
allowance shall cease and his subsequent retirement shall be deter- 
mined in accordance with the cieeadin’ subdivision (3a) of this sec- 
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tion. Any beneficiary as hereinbefore described who becomes 
employed as a law-enforcement officer by an employer participating 
in the Retirement System shall cease to be a beneficiary and shall 


immediately commence membership and his subsequent retirement 
shall be determined in accordance with subdivision (3a) of this sec- | 


tion. | 

(f) Return of Accumulated Contributions. — Should a member cease to be a | 
teacher or State employee except by death or retirement under the provisions ~ 
of this Chapter, he shall upon submission of an application be paid, not earlier — 


than 60 days from the date of termination of service, his contributions, and if 
he has attained at least five years of membership service or if termination of 
his membership service is involuntary as certified by the employer, the accu- 
mulated regular interest thereon, provided that he has not in the meantime 
returned to service. Upon payment of such sum his membership in the System 
shall cease and, if he thereafter again becomes a member, no credit shall be 
allowed for any service previously rendered except as provided in G.S. 135-4, 


and such payment shall be in full and complete discharge of any rights in or to | 
any benefits otherwise payable hereunder. Upon receipt of proof satisfactory — 
to the Board of Trustees of the death, prior to retirement, of a member or | 


former member there shall be paid to such person or persons as he shall have 
nominated by written designation duly acknowledged and filed with the 
Board of Trustees, if such person or persons are living at the time of the 
member’s death, otherwise to the member’s legal representatives, the amount 
of his accumulated contributions at the time of his death, unless the benefi- 
ciary elects to receive the alternate benefit under the provisions of (m) below. 


Notwithstanding any other provision of Chapter 135, there shall be deducted _ 
from any amount otherwise payable hereunder any amount due any agency or | 


subdivision of the State by the member by reason of any outstanding overpay- 
ment of salary or by reason of the embezzlement of fees collected by the 
member for any agency or subdivision of the State; provided that, notwith- 
standing any other provisions of this Chapter, even if the member fails to 
demand the return of his accumulated contributions within 90 days from the 
day he ceases to be a teacher or State employee, any amount due such agency 
or subdivision by reason of any outstanding overpayment of salary or embez- 
zlement of fees shall be paid to such agency or subdivision by the Retirement 
System upon demand; Provided, further, that such agency or subdivision shall 
have notified the executive director of any amount so due and that the Retire- 
ment System shall have no liability for amounts so deducted and transmitted 
to such agency or subdivision nor for any failure by the Retirement System for 
any reason to make such deductions. An extension service employee who 
made contributions to the Local Governmental Employees’ Retirement Sys- 
tem and the Teachers’ and State Employees’ Retirement System as a result of 
dual employment may not be paid his accumulated contributions unless he is 
eligible to be paid his accumulated contributions in both systems for the same 
period of service. : 

Pursuant to the provisions of G.S. 135-56.2, a member who is also a member 
of the Consolidated Judicial Retirement System may irrevocably elect to 
transfer any accumulated contributions to the Consolidated Judicial Retire- 
ment System or to the Supplemental Retirement Income Plan and forfeit any 
rights in or to any benefits otherwise payable hereunder. 

(1) Death Benefit Plan. — There is hereby created a Group Life Insurance 
Plan (hereinafter called the “Plan”) which is established as an employee wel- 
fare benefit plan that is separate and apart from the Retirement System and 
under which the members of the Retirement System shall participate and be 
eligible for group life insurance benefits. Upon receipt of proof, satisfactory to 
the Board of Trustees in their capacity as trustees under the Group Life 
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Insurance Plan, of the death, in service, of a member who had completed at 
least one full calendar year of membership in the Retirement System, there 
shall. be paid to such person as he shall have nominated by written designa- 
tion duly acknowledged and filed with the Board of Trustees, if such person is 
living at the time of the member’s death, otherwise to the member’s legal 
representatives, a death benefit. Such death benefit shall be equal to the 
greater of: 

(1) The compensation on which contributions were made by the member 
during the calendar year preceding the year in which his death oc- 
curs, or 

(2) The greatest compensation on which contributions were made by the 
member during a 12-month period of service within the 24-month 
period of service ending on the last day of the month preceding the 
month in which his last day of actual service occurs; 

(3), = Repealed by Session Laws 1983 (Regular Session, 1984), c. 1049, 
s. 2. 

subject to a maximum of twenty thousand dollars ($20,000). Such death bene- 
fit shall be payable apart and separate from the payment of the member's 
accumulated contributions under the System on his death pursuant to the 
provisions of subsection (f) of this section. For the purpose of the Plan, a 
member shall be deemed to be in service at the date of his death if his death 
occurs within 180 days from the last day of his actual service. 

The death benefit provided in this subsection (J ) shall not be payable, 
notwithstanding the member’s compliance with all the conditions set forth in 
the preceding paragraph, if his death occurs 

(1) After December 31, 1968 and after he has attained age 70; or 

(2) After December 31, 1969 and after he has attained age 69; or 

(3) After December 31, 1970 and after he has attained age 68; or 

(4) After December 31, 1971 and after he has attained age 67; or 

(5) After December 31, 1972 and after he has attained age 66; or 

(6) After December 31, 1973 and after he has attained age 69; or 

(7) After December 31, 1978 and after he has attained age 70. 

Notwithstanding the above provisions, the death benefit shall be payable on 
account of the death of any member who died or dies on or after January 1, 
1974, but before January 1, 1979, after attaining age 65, if he or she had not 
yet attained age 65, if he or she had not yet attained age 66, was at the time of 
death completing the work year for those individuals under specific contract, 
or during the fiscal year for those individuals not under specific contract, in 
which he or she attained 65, and otherwise met all conditions for payment of 
the death benefit. 

Notwithstanding the above provisions, the Board of Trustees may and is 
specifically authorized to provide the death benefit according to the terms and 
conditions otherwise appearing in this Plan in the form of group life insur- 
ance, either (i) by purchasing a contract or contracts of group life insurance 
with any life insurance company or companies licensed and authorized to 
transact business in this State for the purpose of insuring the lives of mem- 
bers in service, or (ii) by establishing a separate trust fund qualified under 
Section 501(c)(9) of the Internal Revenue Code of 1954, as amended, for such 
purpose. To that end the Board of Trustees is authorized, empowered and 


directed to investigate the desirability of utilizing group life insurance by 


either of the foregoing methods for the purpose of providing the death benefit. 
rules and regulations adopted by the Board of Trustees and all investment 


earnings on the trust fund shall be credited to such fund. 
In administration of the death benefit the following shall apply: 
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(1) For the purpose of determining eligibility only, in this subsection 
“calendar year” shall mean any period of 12 consecutive months or, if 
less, the period covered by an annual contract of em loyment. For all 
other purposes in this subsection “calendar year” shall mean the 12 
months beginning January 1 and ending December 31. | 
(2) Last day of actual service shall be: 
a. When employment has been terminated, the last day the member | 
actually worked. | 

b. When employment has not been terminated, the date on which an 
absent member’s sick and annual leave expire, unless he is on 
approved leave of absence and is in service under the provisions 
of G.S. 135-4(h). 

(3) For a period when a member is on leave of absence, his status with 
respect to the death benefit will be determined by the provisions of 
G.S. 135-4(h). 

(4) A member on leave of absence from his position as a teacher or State 
employee for the purpose of serving as a member or officer of the 
General Assembly shall be deemed to be in service during sessions of | 
the General Assembly and thereby covered by the provisions of the | 
death benefit. The amount of the death benefit for such member shall | 
be the equivalent of the salary to which the member would have been 
entitled as a teacher or State employee during the 12-month period | 
immediately prior to the month in which death occurred, not to_ 
exceed twenty thousand dollars ($20,000). | 

The provisions of the Retirement System pertaining to Administration, G.S. | 
135-6, and management of funds, G.S. 135-7, are hereby made applicable to. 
the Plan. 

(m) Survivor’s Alternate Benefit. — Upon the death of a member in service, 
the principal beneficiary designated to receive a return of accumulated contri- | 
butions shall have the right to elect to receive in lieu thereof the reduced 
retirement allowance provided by Option 2 of subsection (g) above computed | 
by assuming that the member had retired on the first day of the month follow- | 
ing ess date of his death, provided that all three of the following conditions 
apply: 

(1) The member had attained such age and/or creditable service to be 
eligible to commence retirement with an early or service retirement | 
allowance. 

(2) The member had designated as the principal beneficiary to receive a_ 
return of his accumulated contributions one and only one person who 
was living at the time of his death. 

(3) The member had not instructed the Board of Trustees in writing that | 
he did not wish the provisions of this subsection to apply. 

(0) Post-Retirement Increases in Allowances. — As of December 31, 1969, 
the ratio of the Consumer Price Index to such index one year earlier shall be 
determined. If such ratio indicates an increase that equals or exceeds three 
per centum (3%), each beneficiary receiving a retirement allowance as of 
December 31, 1968, shall be entitled to have his allowance increased three per | 
centum (3%) effective July 1, 1970. | 

As of December 31, 1970, the ratio of the Consumer Price Index to such 
index one year earlier shall be determined. If such ratio indicates an increase 
of at least one per centum (1%), each beneficiary on the retirement rolls as of. 


July 1, 1970, shall be entitled to have his allowance increased effective July 1, 
1971 as follows: 


Increase Increase In 
In Index Allowance | 
1.00 to 1.49% 1% | 
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Increase Increase In 

In Index Allowance 
1.50 to 2.49% 2% 
2.50 to 3.49% 3% 
3.50% or more 4% 


_ As of December 31, 1971, an increase in retirement allowances shall be 
calculated and made effective July 1, 1972, in the manner described in the 
preceding paragraph. As of December 31 of each year after 1971, the ratio (R) 
of the Consumer Price Index to such index one year earlier shall be deter- 
mined, and each beneficiary on the retirement rolls as of July 1 of the year of 
‘determination shall be entitled to have his allowance increased effective on 
July 1 of the year following the year of determination by the same percentage 
| of increase indicated by the ratio (R) calculated to the nearest tenth of one per 
centum, but not more than four per centum (4%); provided that any such 
increase in allowances shall become effective only if the additional liabilities 
on account of such increase do not require an increase in the total employer 
rate of contributions. 
The allowance of a surviving annuitant of a beneficiary whose allowance is 
increased under this subsection shall, when and if payable, be increased by 
the same per centum. 

Any increase in allowance granted hereunder shall be permanent, irrespec- 
tive of any subsequent decrease in the Consumer Price Index, and shall be 
included in determinining any subsequent increase. 

- For purposes of this subsection, Consumer Price Index shall mean the Con- 
sumer Price Index (all items — United States city average), as published by 
the United States Department of Labor, Bureau of Labor Statistics. 

Notwithstanding the above paragraphs, retired members and beneficiaries 
may receive cost-of-living increases in retirement allowances if active mem- 
bers of the system receive across-the-board cost-of-living salary increases. 
Such increases in post-retirement allowances shall be comparable to cost-of- 
living salary increases for active members in light of the differences between 
the statutory payroll deductions for State retirement contributions, Social 
Security taxes, State income withholding taxes, and federal income withhold- 
ing taxes required of each group. The increases for retired members shall 
‘nclude the cost-of-living increases provided in this section. The cost-of-living 
increases allowed retired and active members of the system shall be compara- 
ble when each group receives an increase that has the same relative impact 
upon the net disposable income of each group. 

(bb) Notwithstanding the foregoing provisions, the increase in allowance to 
each beneficiary on the retirement rolls as of July 1, 1979, which shall become 
payable on July 1, 1980, as otherwise provided in G.S. 135-5(0), shall be the 
current maximum four percent (4%) plus an additional three percent (3%) 
computed on the retirement allowance prior to any increase authorized by 
paragraph (cc) of this section. Provisions of this subsection shall apply also to 
the allowance of a surviving annuitant of a beneficiary. 

(dd) From and after July 1, 1981, the retirement allowance to or on account 
of the beneficiaries whose retirement commenced prior to July 1, 1980, shall 
be increased by three percent (3%). These increases shall be calculated on the 
basis of the allowance payable and in effect on June 30, 1980, so as not to 
compound on the increases otherwise payable under paragraphs (bb), (cc) and 
(ee) of this section. oe ite 

(ee) Adjustment in Allowances Paid Beneficiaries Whose Retirement Com- 
menced Prior to July 1, 1980. — From and after July 1, 1981, the retirement 
allowance to or on account of beneficiaries whose retirement commenced prior 
to July 1, 1980, shall be adjusted by an increase of one and three-tenths 
percent (1.3%). This adjustment shall be calculated on the basis of the allow- 
ance payable and in effect on June 30, 1980, so as not to compound on the 
‘ncreases otherwise payable under paragraphs (bb), (cc) and (dd) of this sec- 


tion. 
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(ff) From and after July 1, 1982, the retirement allowance to or on account 
of beneficiaries on the retirement rolls as of J uly 1, 1981, shall be increased b 
one-tenth of one percent (0.1%) of the allowance payable on July 1, 1981. 

(gg) From and after July 1, 1983, the retirement allowance to or on account 
of beneficiaries on the retirement rolls as of J uly 1, 1982, shall be increased by 
two and one-half percent (2.5%) of the allowance payable on July 1, 1982, 
provided the increase in retirement allowances shall be payable in accordance 
with all requirements, stipulations and conditions set forth in subsection (0) of 
this section, plus an additional one and one-half percent (1.5%) of the allow- 


July 1, 1983, the retirement allowance payable to each teacher and State 
employee, who retired prior to July 1, 1973, and who is in receipt of a reduced 
retirement allowance based upon 30 or more years of contributing member- 
ship service, shall be increased by the elimination of the reduction factors 
applicable at the time of their retirement under G.S. 135-3(8) or GS. 
135-5(b3). The provisions of this subsection shall apply equally to the allow- 
ance of a surviving annuitant of a beneficiary. 

(11) From and after July 1, 1984, the retirement allowance to or on account 
of beneficiaries whose retirement commenced on or before July 1, 1983, shall 
be increased by three and eight-tenths percent (3.8%) of the allowance pay- 
able on July 1, 1983, in accordance with GS. 135-5(0), plus an additional four 
and two-tenths percent (4.2%) of the allowance payable on July 1, 1983.. 

(j) Increase in Allowance Where Retirement Commenced on or before July | 
1, 1984, or after that Date, but before June 30, 1985. — From and after J uly 1, 
1985, the retirement allowance to or on account of beneficiaries whose retire-_ 
ment commenced on or before July 1, 1984, shall be increased by four percent 
(4%) of the allowance payable on July 1, 1984, in accordance with GS. 
135-5(0). Furthermore, from and after J uly 1, 1985, the retirement allowance 
to or on account of beneficiaries whose retirement commenced after July 1, 
1984, but before June 30, 1985, shall be increased by a prorated amount of 
four percent (4%) of the allowance payable as determined by the Board of 
Trustees based upon the number of months that a retirement allowance was 
paid between July 1, 1984, and June 30, 1985. 

(kk) Increase in Allowance as to Persons on Retirement Rolls as of June ab: 
1985. From and after July 1, 1985, the retirement allowance to or on account 
of beneficiaries on the retirement rolls as of June 1, 1985, shall be increased 
by six-tenths percent (0.6%) of the allowance payable on June 1, 1985. This 
allowance shall be calculated on the basis of the allowance payable and in 
effect on June 30, 1985, so as not to be compounded on any other increases 
payable under subsection (0) of this section or otherwise granted by act of the 
1985 Session of the General Assembly. (1941, c. 25, s. 5; 1945, c. 218; 1947, c. 
458, ss. 3, 4, 7, 8a; 1949) c. 1056, ss. 3, 5; 1955, c. 1155, ss. 1, 2; 1957, c. 855, ss. 
9-8; 1959, c. 490; c. 513, ss. 2, 3; c. 620, ss. 1-3; c. 624; 1961, c. 516, s. 4; c. 779, 


1223, ss. 2, 5-12; 1971, ¢. 117, ss. 11-15; c. 118, ss. 3-7; 1973, c. 241, ss. 3-7; c. 
242, ss. 2-4; c. 737, s. 2: ¢. 816, s. 2; c. 994, ss. 1, 3; ¢. 1312, ss. 1-3; 1975, c. 457, 
ss. 2-4; c. 511, ss. 1, 2; c. 634, ss. L256, Os allo ec 561; c. 802, ss. 
50.65-50.70; 1979, c. 838, s. 99; c. 862, ss. 1, 4, 5: ¢. 972, s. 4; c. 975, s. 1; 1979, 
2nd Sess., c. 1137, ss. 63, 64, 66; c. 1196, s. 1; c. 1216; 1981, c. 672, s. 1; c. 689, 
S. 2; c. 859, ss. 42, 42.1, 44: c. 940, s. 1; c. 975, s. 3: ¢. 978, ss. 1, 2; c. 980, ss. 3, 


bs 


4; 1981 (Reg. Sess., 1982), c. 1282, s. 11; 1983, c. 467; c. 761, ss. 218, 219, 228, 


229; c. 902, s. 1; 1983 (Reg. Sess., 1984), c. 1019, s. 1; c. 1034, ss. 222. 232-235, 
237; c. 1049, ss. 1-3; 1985, c. 348, s. 2; c. 479, ss. 189(a), 190, 191, 192(a), 194; c. 
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Only Part of Section Set Out. — As the 
st of the section was not affected by the 
amendments, it is not set out. 

_ Editor’s Note. — 

The amendment by Session Laws 1985, c. 
479, s. 190, to subsection (b8) directed that “on 
or after January 1, 1985, but prior to July 1, 
1985” be substituted for “on or after July 1, 
1985” in the catchline and first sentence of 
subsection (b8). The language to be inserted by 
this amendment has been bracketed in, since 
the language of subsection (b8) prior to the 
amendment read “on or after January 1, 1985,” 
not “on or after July 1, 1985.” 

Session Laws 1983, c. 761, s. 233, provides 
that s. 229 of the act, which amended subdivi- 
‘sion (m)(1) of § 135-5, shall not diminish any 
inchoate or accrued rights of any member in 
service on the date of ratification of the act. 
|The act was ratified July 15, 1983. 

Session Laws 1983, c. 761, s. 259, is a sever- 
ability clause. 

Session Laws 1983, c. 902, ss. 2 and 3, pro- 
vide: 

“Sec. 2. Whereas Chapter 242 of the 1973 
Session Laws enacted the 30-year unreduced 
retirement benefit for teachers and State em- 
ployees who retired on and after July 1, 1973, 
without requiring any increase in the em- 
| ployer contribution rate; and whereas undis- 
tributed gains in the Teachers’ and State Em- 
ployees’ Retirement System have been at least 
, $25 million per year since December 31, 1977, 
and averaging almost § million per year since 
December 31, 1977; now therefore, the total 
present value cost of this act shall be funded by 
undistributed gains in the Teachers’ and State 
Employees’ Retirement System for the year 
ending December 31, 1982, without requiring 
any increase in the employer contribution rate. 

“Sec. 3. This act shall become effective July 
1, 1983, and the increased benefit shall be pay- 
able on the first of the month following a deter- 
mination by the System’s consulting actuary 
that sufficient gains are available in the Sys- 
tem to pay the total present value actuarial 
cost of the increased benefit.” 

Session Laws 1983 (Reg. Sess., 1984), c. 
1049, s. 4, provides: “No inchoate or pending 
right of any beneficiary in receipt of a disabil- 
ity retirement allowance from the Teachers’ 
and State Employees’, Local Governmental 
Employees’, or Law Enforcement Officers’ Re- 
tirement Systems, on the date of ratification of 
this act shall be diminished.” The act was rati- 
fied July 2, 1984. 

Session Laws 1985, c. 479, s. 1.1 provides 
that the act shall be known as “The Current 
Operations Appropriations Act of 1985.” 

Session Laws 1985, c. 479, s. 192(c) provides: 
“The provisions of subsections (a) and (b) of 

this section shall apply equally to the surviv- 
ing designated beneficiaries of members of the 
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retirement systems who died within five years 
prior to the ratification of this act so long as 
such a surviving designated beneficiary re- 
turns to the appropriate retirement system any 
lump-sum benefits paid to the surviving desig- 
nated beneficiary which are a precondition to 
the receipt of the monthly allowance. Any ben- 
efits due and payable under this section shall 
be prospective on and after ratification.” 

Session Laws 1985, c. 520, ss. 3 and 4, pro- 
vide: 

“Sec. 3. An active or retired extension ser- 
vice employee who was employed in part by a 
county and in part by the Cooperative Agricul- 
tural Extension Service and who was paid his 
accumulated contributions from either the 
Teachers’ and State Employees’ Retirement 
System or the Local Governmental Employees’ 
Retirement System while retaining his accu- 
mulated contributions in the other Retirement 
System for the same period may on or before 
June 30, 1986, or 90 days after the effective 
date of this legislation, whichever comes last, 
repay in a lump sum the accumulated contri-- 
butions withdrawn with interest and a fee 
added thereto to be determined by the Board of 
Trustees and restore the service credit repre- 
sented thereby. 

“Sec. 4. Nothing in this act should be con- 
strued to require any employee of the Coopera- 
tive Agricultural Extension Service who has 
elected to become a member of a retirement 
system for employees of the United States Gov- 
ernment to become a member of the Teachers’ 
and State Employees’ Retirement System.” 

Session Laws 1983 (Reg. Sess., 1984), c. 
1034, s. 256 and Session Laws 1985, c. 479, s. 
230 are severability clauses. 

Effect of Amendments. — 

Session Laws 1981, c. 672, in the first sen- 
tence of the first paragraph of subsection (f), 
substituted “his contributions, and if he has 
attained at least five years of membership ser- 
vice or if termination of his membership ser- 
vice is involuntary as certified by the em- 
ployer, the accumulated regular interest 
thereon” for “the sum of his contributions and 
the accumulated regular interest thereon.” 
Session Laws 1981, c. 672, s. 5, makes the 
amendment effective July 1, 1981, but further 
provides that “nothing contained in this act 
shall affect any interest that has accrued to the 
account of any member prior to the effective 
date of this act.” 

Session Laws 1981, c. 689, effective July 1, 
1981, added the second proviso in the first 
paragraph of subsection (c). 

Session Laws 1981, c. 859, effective on and 
after July 1, 1980, substituted “(cc)” for “(x4)” 
near the end of the first sentence in subsection 
(bb), and added subsections (dd) and (ee). 

Session Laws 1981, c. 940, added the third 
proviso in the first paragraph of subsection (c), 
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containing subdivisions (1) and (2), and added 
the second paragraph of subsection (c). 

Session Laws 1981, c. 975, rewrote subdivi- 
sion (1) of subsection (e). 

Session Laws 1981, c. 978, deleted “in ser- 
vice” following “Any member” near the begin- 
ning of subdivision (1) of subsection (a), and 
substituted “60 years and have at least 5 years 
of membership service or shall have completed 
30 years of creditable service” for “60 years or 
shall have completed 30 years of service, and 
notwithstanding that, during such period of 
notification, he may have separated from ser- 
vice” at the end of the proviso at the end of 
subdivision (1) of subsection (a). The amend- 
ment also deleted “regardless of his years of 
creditable service” following “sixty-fifth birth- 
day” near the beginning of subdivision (1) of 
subsection (b7). 

Session Laws 1981, c. 980, effective July. 1, 
1982, inserted “but prior to July 1, 1982” in the 
catchline and the text of subsection (d3) and 
added subsection (d4). The amendment also 
substituted “of this section” for “above” follow- 
ing “subsection (c)” in subsection (d3), 

The 1981 (Reg. Sess., 1982) amendment, ef- 
fective July 1, 1982, added subsection (ff). 

Session Laws 1981, c. 859, s. 97, and Session 
Laws 1981 (Reg. Sess., 1982), c. 1282, s. 81, 
contain severability clauses. 

The first 1983 amendment, effective June 8, 
1983, substituted “not earlier than 60 days 
from the date of termination of service” for 
“not earlier than 60 days from receipt in the 
Raleigh offices of the Board of Trustees of an 
acceptable application on a form provided by 
the Retirement System” in the first sentence of 
the first paragraph of subsection (f). 

The second 1983 amendment, effective July 
1, 1983, added subdivision (a)(3); substituted 
“had attained the age of 60 years with at least 
five years of creditable service” for “had 
attained age 55 regardless of length of service” 
in subdivision (m)(1); added the last paragraph 
of subsection (0); and added subsection (gg). 

The third 1983 amendment, effective J uly 1, 
1983, added subsection (hh). 

The 1983 (Reg. Sess., 1984) amendment by c. 
1019, effective October 1, 1984, deleted subdi- 
vision (a)(2), relating to members in service 
who attained age 70. 


CASE 


Constitutionality. — Subsection (J) of this 
section, as in effect in 1974, was constitutional 
on its face. Stanley v. Retirement & Health 
Benefits Div., 55 N.C. App. 588, 286 S.E.2d 
643, cert. denied, 305 N.C. 587, 292 S.E.2d 571 
(1982). 

Grant of Disability Retirement Benefits 
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The 1983 (Reg. Sess., 1984) amendment byt 
1034, s. 222, effective July 1, 1984, added su 
section (ii). 

The 1983 (Reg. Sess., 1984) amendment by) 
1034, ss. 232-235 and 237, effective January 
1985, added subdivision (a) (4), inserted su. 
section (b8), added the next-to-last paragray 
of subsection (c), added the proviso at the ery 
of subdivision (e)(1), and rewrote subdivisic 
(m)(1), which read “The member had obtaine. 
age 50 with at least 20 years of creditable se 
vice, or had obtained the age 60 years with ;. 
least five years creditable service, or had cred! 
for at least 30 years of service regardless « 
age.” 

The 1983 (Reg. Sess., 1984) amendment by /' 
1049, effective January 1, 1984, in the firs | 
paragraph of subsection (1), rewrote subdiv) 
sion (2), deleted subdivisions (3) and (4), an) 
rewrote the last sentence of that paragraph. | 

The 1985 amendment by c. 348, s. 2, effectiv. 
July 1, 1985, added the second paragraph o| 
subsection (f). 

The 1985 amendment by c. 479, s. 189(a)’ 
effective July 1, 1985, added subsection Gy). BI 

The 1985 amendment by c. 479, s. 190, effec 
tive July 1, 1985, substituted “on or after J uly) 
1, 1980, but prior to July 1, 1985” for “on 01 
after July 1, 1980” at the end of the catchline’ 
of subsection (b7) and in the first sentence b 
thereof, substituted “on or after J anuary 1, 
1985, but prior to July 1, 1985” for “on or after! 
July 1, 1985” in the catchline to subsection (b8), 
and in the first sentence thereof, and added | 
subsection (b9). 

The 1985 amendment by c. 479, s. 191, effec- 
tive July 1, 1985, added subsection (kk), 

The 1985 amendment by c. 479, s. 192(a), | 
effective July 1, 1985, added the final para- | 
graph of subsection (c), with its subdivisions (1) 
and (2). 

The 1985 amendment by c. 479, s. 194, effec- | 
tive retroactive to July 1, 1984, added the next- 
to-last paragraph of subsection (c). 

The 1985 amendment by c. 520, s. 2, effective | 
July 1, 1985, added the last sentence of the 
first paragraph of subsection (f). 

The 1985 amendment by c. 649, ss. 8, 10, 
effective July 8, 1985, added subdivisions 
(e)(3a) and (e)(5). | 

Legal Periodicals. — For survey of 1982 
law on administrative law, see 61 N.C.L. Rev. 
961 (1983). 


NOTES 


Terminated Status as ‘Career Teacher”. — 
The granting of a career teacher’s application 
for disability retirement benefits under the 
Teachers’ and State Employees’ Retirement 
System operated as an acceptance of her resig- 
nation by implication and terminated her sta- 
tus as a “career teacher” under former 
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1§ 115-142, since a finding that her disability 
ywas “likely to be permanent” was implicit in 
ithe granting of her application for disability 
‘retirement benefits (subsection (c) and this 
|) finding rendered her status as a disabled re- 
tiree wholly inconsistent with her former sta- 
tus as a “career teacher.” Meachan v. Mont- 
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Applied in Bennett v. Hertford County Bd. 
of Educ., 69 N.C. App. 615, 317 S.E.2d 912 
(1984). 

Stated in Stanley v. Retirement & Health 
Benefits Div., 66 N.C. App. 122, 310 S.E.2d 637 
(1984). 


Hgomery County Bd. of Educ., 47 N.C. App. 271, 
) 267 S.E.2d 349 (1980). 


1§ 135-5.1. Optional retirement program for State institu- 
. tions of higher education. 


| (a) An Optional Retirement Program provided for in this section is autho- 

jrized and established and shall be implemented by the Board of Governors of 

The University of North Carolina. The Optional Retirement Program shall be 

junderwritten by the purchase of annuity contracts, which may be both fixed 

)and variable contracts or a combination thereof, or financed through the es- 

'tablishment of a trust, for the benefit of administrators and faculty of The 

| University of North Carolina with the rank of instructor or above who (i) had 

‘been members of the Optional Retirement Program under the provisions of 

| Chapter 338, Session Laws of 1971, immediately prior to July 1, 1985, or (11) 

have sought membership as required in subsection (b), below. Under the 

Optional Retirement Program, the State and the participant shall contribute, 

‘to the extent authorized or required, toward the purchase of such contracts or 

deposited in such trust on the participant’s behalf. 

f nue Participation in the Optional Retirement Program shall be governed as 

ollows: 

(1) Those participating in the Optional Retirement Program immediately 
prior to July 1, 1985, under the provisions of Chapter 338, Session 
Laws of 1971, are deemed automatically enrolled in the Program as 
established by this section. 

(2) Eligible employees initially appointed on or after July 1, 1985, shall 
at the same time of entering upon eligible employment elect (i) to join 
the Retirement System in accordance with the provisions of law ap- 
plicable thereto or (ii) to participate in the Optional Retirement Pro- 
gram. This election shall be in writing and filed with the Retirement 
System and with the employing institution and shall be effective as 
of the date of entry into eligible service. 

(3) An election to participate in the Optional Retirement Program shall 
be irrevocable. An eligible employee failing to elect to participate in 
the Optional Retirement Program at the time of entry into eligible 
service shall automatically be enrolled as a member of the Retire- 
ment System. 

(4) No election by an eligible employee of the Optional Retirement Pro- 
gram shall be effective unless it is accompanied by an appropriate 
application for the issuance of a contract or contracts or trust partici- 
pation under the Program. 

(5) If any participant having less than five years coverage under the 
Optional Retirement Program leaves the employ of The University of 
North Carolina and either retires or commences employment with an 
employer not having a retirement program with the same company 
underwriting the participant’s annuity contract, regardless of 
whether the annuity contract is held by the participant, a trust, or 
the Retirement System, the participant’s interest in the Optional 
Retirement Program attributable to contributions of The University 
of North Carolina shall be forfeited and shall either () be refunded to 
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The University of North Carolina and forthwith paid by it to th 
Retirement System and credited to the pension accumulation fund Gq 
(11) be paid directly to the Retirement System and credited to t 
pension accumulation fund. 

(c) Each employing institution shall contribute on behalf of each partic 
pant in the Optional Retirement Program an amount equal to the amour 
which the employee would be required to contribute to the Retirement Syster 
as a member of the Retirement System as specified in G.S. 135-8(b)(1). Fae) 
participant shall contribute the amount which he or she would be required t 
contribute if a member of the Retirement System. Contributions authorized 0 
required by the provisions of this subsection on behalf of each participan 
shall be made, consistent with Section 414(h) of the Internal Revenue Code 
by salary reduction according to rules and regulations established by Th. 
University of North Carolina. Additional personal contributions may also b 
made by a participant by payroll deduction or salary reduction to an annuit: 
or retirement income plan established pursuant to G.S. 116-17. Payment 0 
contributions shall be made by the employing institution to the designate 
company or companies underwriting the annuities or the trustees for th 
benefit of each participant, and this employer contribution shall not be subjec 
to any State tax if made under the Optional Retirement Program or, other 
wise, by salary reduction. ; 

(d) The Board of Governors of The University of North Carolina shall desig: 
nate the company or companies from which contracts are to be purchased 01, 
the trustee responsible for the investment of contributions under the Optiona 
Retirement Program, and shall approve the form and contents of such con. 
tracts or trust agreement. In making this designation and giving such ap- 
proval, the Board shall give due consideration to the following: 

(1) The nature and extent of the rights and benefits to be provided by 
these contracts or trust agreement for participants and their benefi. 
cliaries; 

(2) The relation of these rights and benefits to the amount of contribu- 
tions to be made; 

(3) The suitability of these rights and benefits to the needs of the partici- 
pants and the interest of the institutions of The University of North 
Carolina in recruiting and retaining faculty in a national market; 


and 

(4) The ability of the designated company or companies underwriting the 
annuity contracts or trust agreement to provide these suitable rights 
and benefits under such contracts or trust agreement for these pur- 
poses. 

Notwithstanding the provisions of this subsection, no contractual relation- 
ship established under the Optional Retirement Program pursuant to the 
authority granted by Chapter 338, Session Laws of 1971, is deemed termi- 
nated by the provisions of this section. | 

(e) The Board of Governors of The University of North Carolina may pro- 
vide for the administration of the Optional Retirement Program and may 
perform or authorize the performance of all functions necessary for its admin- 
istration. 

(f) Any eligible employee electing to participate in the Optional Retirement 
Program is ineligible for membership in the Retirement System so long as he 
or she remains employed in any eligible position within The University of 
North Carolina, and, in this event, he or she shall continue to participate in 
the Optional Retirement Program. | 

(g) No retirement benefit, death benefit, or other benefit under the | 
Optional Retirement Program shall be paid by the State of North Carolina, or 
The University of North Carolina, or the Board of Trustees of the Teachers’ 
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Fe State Employees’ Retirement System with respect to any employee select- 
ig and participating in the Optional Retirement Program or with respect to 
| ny beneficiary of that employee. Benefits shall be payable to participants or 
| peir beneficiaries only by the designated company in accordance with the 
Serms of the contracts or trust agreement. (1971, c. 338, s. 2; c. 916; 1973, c. 
$425; 1977, c. 1070; 1985, c. 309.) 


| 
*) Cross references. — As to the pick up of Effect of Amendments. — The 1985 


| ortain employee contributions by the em- amendment, effective July 1, 1985, rewrote 
ployer, see § 135-8. this section. 


. ; 135-6. Administration. 


~ (b) Membership of Board; Terms. — The Board shall consist of 14 members, 
| s follows: 
~ (1) The State Treasurer, ex officio; | 
’ (2) The Superintendent of Public Instruction, ex officio; 
* (3) Ten members to be appointed by the Governor and confirmed by the 
¥ Senate of North Carolina. One of the appointive members shall be a 
member of the teaching profession of the State; one of the appointive 
members shall be an employee of the Board of Transportation, who 
shall be appointed by the Governor for a term of four years commenc- 
ing April 1, 1947, and quadrennially thereafter; one of the appointive 
members shall be a representative of higher education appointed by 
| the Governor for a term of four years commencing July 1, 1969, and 
quadrennially thereafter; one of the appointive members shall be a 
retired teacher who is drawing a retirement allowance, appointed by 
the Governor for a term of four years commencing July 1, 1969, and 
| quadrennially thereafter; one shall be a retired State employee who 
| is drawing a retirement allowance, appointed by the Governor for a 
term of four years commencing July 1, 1977, and quadrennially 
, thereafter; one to be a general State employee, and three who are not 
| members of the teaching profession or State employees; two to be 
q appointed for a term of two years, two for a term of three years and 
one for a term of four years; one appointive member shall be a law- 
enforcement officer employed by the State, appointed by the Gover- 
nor, for a term of four years commencing April 1, 1985. At the expira- 
tion of these terms of office the appointment shall be for a term of 
four years; 
f (4) Two members appointed by the General Assembly, one appointed 
| upon the recommendation of the Speaker of the House of Representa- 
7 tives, and one appointed upon the recommendation of the President of 
the Senate in accordance with G.S. 120-121. Neither of these mem- 
bers may be an active or retired teacher or State employee or an 
employee of a unit of local government. The initial members ap- 
pointed by the General Assembly shall serve for terms expiring June 
30, 1983. Thereafter, their successors shall serve for two-year terms 
beginning July 1 of odd-numbered years. Vacancies in appointments 
made by the General Assembly shall be filled in accordance with GS. 
120-122. 

(1941, c. 25, s. 6; 1943, c. 719; 1947, c. 259; 1957, c. 541, s. 15; 1965, c. 780, s. 
1; 1969, c. 805; c. 1223, s. 17; 1973, c. 241, s. 8; c. 507, s. 5; c. 1114; 1977, c. 564; 
1979, c. 376; 1981 (Reg. Sess., 1982), c. 1191, s. 11; 1983 (Reg. Sess., 1984), c. 
1034, s. 238.) 
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Only Part of Section Set Out. — As the 
rest of the section was not affected by the 
amendments, it is not set out. 

Editor’s Note. — Session Laws 1983 (Reg. 
Sess., 1984), c. 1034, s. 256 is a severability 
clause. 

Effect of Amendments. — 

The 1981 (Reg. Sess., 1982) amendment (the 
Separation of Powers Act of 1982) rewrote sub- 
division (4) of subsection (b), which formerly 
provided for two members, one to be a member 
of the House of Representatives appointed by 
the Speaker of the House and one to be a mem- 
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§ 1385 


ber of the Senate appointed by the Presid 
thereof. 

The 1983 (Reg. Sess., 1984) amendment, 
fective January 1, 1985, substituted “14” . 
“13” in the introductory language of subsecti 
(b), substituted “Ten” for “Nine” at the beg: 
ning of subdivision (b)(3), and inserted “one ¢ 
pointive member shall be a law-enforceme 
officer employed by the State, appointed by t 
Governor, for a term of four years commenci 
April 1, 1985” at the end of the second senten 
of subdivision (b)(3). 


CASE NOTES 


Board without Power to Waive Statutory 
Deadlines. — The Board of Trustees of the 
Retirement System does not have discretionary 
power to extend or waive statutory deadlines 
for the reinstatement of a withdrawn account 
or for purchase of out-of-state service, since a 
waiver would not be a rule or regulation to 


prevent injustice and inequality across t 
board but simply a waiver in a specific i 
stance. In re Ford, 52 N.C. App. 569, 2' 
S.E.2d 122 (1981). 

Stated in Stanley v. Retirement & Heal 
Benefits Div., 66 N.C. App. 122, 310 S.E.2d 6: 
(1984). 


§ 135-7. Management of funds. 


CASE NOTES 


Applied in Stanley v. Retirement & Health 
Benefits Div., 66 N.C. App. 122, 310 S.E.2d 637 
(1984). 


§ 135-8. Method of financing. 


(b) Annuity Savings Fund. — The annuity savings fund shall be a fund 1 
which shall be accumulated contributions from the compensation of membe! 
to provide for their annuities. Contributions to any payments from the anm 
ity savings fund shall be made as follows: 

(1) Prior to the first day of July, 1947, each employer shall cause to t 
deducted from the salary of each member on each and every payroll 
such employer for each and every payroll period four per centum (49 
of his actual compensation; and the employer also shall deduct fot 
per centum (4%) of any compensation received by any member fe 
teaching in public schools, or in any of the institutions, agencies ¢ 
departments of the State, from salaries other than the appropriatior 
from the State of North Carolina. On and after such date the rate s 
deducted shall be five per centum (5%) of actual compensation exceft 


that, with respect to each member w 


the Social Security 


ho is eligible for coverage unde 


Act in accordance with the agreement entere 


into during 1955 in accordance with the provisions of Article 2 
Chapter 135 of Volume 3B of the General Statutes, as amended, an 
with respect to members covered under G.S. 135-27, with such cove 
age retroactive to January 1, 1955, such deduction shall, commencin 
with the first day of the period of service with respect to which suc 
agreement is effective, be at the rate of three per centum (3%) of th 
part of his actual compensation not in excess of the amount taxable t 
him under the Federal Insurance Contributions Act as from time t 
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time in effect plus five per centum (5%) of the part of his earnable 
compensation not so taxable; provided that in the case of any member 
so eligible and receiving compensation from two or more employers 
such deductions may be adjusted under such rules as the Board of 
Trustees may establish so as to be as nearly equivalent as practicable 
to the deductions which would have been made had the member 
received all of such compensation from one employer. Notwithstand- 
ing the foregoing, the Board of Trustees may in its discretion cause 
such portion as it may determine of deductions made between Janu- 
ary 1, 1955, and December 1, 1955, to be transferred into the contri- 
bution fund established under G.S. 135-24; such amounts so trans- 
ferred shall in that event be deemed to be taxes contributed by em- 
ployees as required under Article 2, Chapter 135 of Volume 3B of the 
General Statutes as amended, and shall be in lieu of contributions 
otherwise payable in the same amount as so required. 

Notwithstanding the foregoing, effective July 1, 1963, with respect 
to the period of service commencing on July 1, 1963, and ending 
December 31, 1965, the rates of such deduction shall be four per 
centum (4%) of the portion of compensation not in excess of forty- 
eight hundred dollars ($4,800) and six per centum (6%) of the portion 
of compensation in excess of forty-eight hundred dollars ($4,800); and - 
with respect to the period of service commencing January 1, 1966, 
and ending June 30, 1967, the rate of such deductions shall be four 
per centum (4%) of the portion of compensation not in excess of fifty- 
six hundred dollars ($5,600) and six per centum (6%) of the portion of 
compensation in excess of fifty-six hundred dollars ($5,600); and with 
respect to the period of service commencing July 1, 1967, and ending 
June 30, 1975, the rate of such deductions shall be five per centum 
(5%) of the portion of compensation not in excess of fifty-six hundred 
dollars ($5,600) and six per centum (6%) of the portion of compensa- 
tion in excess of fifty-six hundred dollars ($5,600). Such rates shall 
apply uniformly to all members of the Retirement System, without 
regard to their coverage under the Social Security Act. 

Notwithstanding the foregoing, effective July 1, 1975, with respect 
to the period of service commencing on July 1, 1975, the rate of such 
deductions shall be six per centum (6%) of the compensation received 
by any member. Such rates shall apply uniformly to all members of 
the Retirement System, without regard to their coverage under the 
Social Security Act. 

(2) The deductions provided for herein shall be made notwithstanding 
that the minimum compensation provided for by law for any member 
shall be reduced thereby. Every member shall be deemed to consent 
and agree to the deductions made and provided for herein and shall 
receipt for his full salary or compensation, and payment of salary or 
compensation less said deduction shall be a full and complete dis- 
charge and acquittance of all claims and demands whatsoever for the 
services rendered by such person during the period covered by such 
payment, except as to the benefits provided under this Chapter. The 
employer shall certify to the Board of Trustees on each and every 
payroll or in such other manner as the Board of Trustees may pre- 
scribe, the amounts to be deducted; and each of said amounts shall be 
deducted, and when deducted shall be paid into said annuity savings 
fund, and shall be credited, together with regular interest thereon, to 
the individual account of the member from whose compensation said 
deduction was made. 
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Each board of education of each county and each board of education 0 
each city, and the employer in any department, agency or institutioy. 
of the State, in which any teacher receives compensation fron 
sources other than appropriations of the State of North Carolina shal! 
deduct from the salaries of these teachers paid from sources othe: 
than State appropriations an amount equal to that deducted from th 
salaries of the teachers whose salaries are paid from State funds, anc 
remit this amount to the State Retirement System. City boards 0 
education and county boards of education in each and every county 
and city which has employees compensated from other than the State 
appropriation shall pay to the State Retirement System the same pei 
centum of the compensation that the State of North Carolina pay; 
and shall transmit same to the State Retirement System monthly, 
Provided, that for the purpose of enabling the boards of education ¢ 
make such payment, the tax-levying authorities are hereby autho. 
rized, empowered and directed to provide the necessary funds there. 
for. In case the salary is paid in part from State funds and in part 
from local funds, the local authorities shall not be relieved of provid. 
ing and remitting the same per centum of the salary paid from local. 
funds as is paid from State funds. In case the entire salary of any 
teacher, as defined in this Chapter, is paid from county or local funds, 
the county or city paying such salary shall provide and remit to the 
Retirement System the same per centum that would be required if) 
the salary were provided by the State of North Carolina. | 


(4) In addition to contributions deducted from compensation as hereinbe-. 


(5) The Board of Trustees may approve the purchase of creditable service 


fore provided, subject to the approval of the Board of Trustees, any 
member may redeposit in the annuity savings fund by a single pay- 
ment an amount equal to the total amount which he previously with- | 
drew therefrom, as provided in this Chapter. Such amounts so rede-| 
posited shall become a part of his accumulated contributions as if 
such amounts had initially been contributed within the calendar year 
of such redeposit. In no event, however, shall any member be permit- 
ted to redeposit any amount withdrawn after J uly 1, 1959, except as 
provided for in G.S. 135-4(e). 


by any member for leaves of absence or for interrupted service to an 
employer for the sole purpose of acquiring know edge, talents, or 
abilities and to increase the efficiency of service to the employer. This 
approval shall be made prior to the purchase of the creditable service, 
is limited to a career total of four years for each member, and may be 
obtained in the following manner: | 
a. Approved leave of absence. — Where the employer grants an ap- 
proved leave of absence, a member may make monthly contribu- 
tions to the annuity savings fund on the basis of compensation 
the member was earning immediately prior to such leave of ab- 
sence. The employer shall make monthly contributions equal to 
the normal and accrued liability contribution on such compensa- 
tion or, in lieu thereof, the member may pay into the annuity 
savings fund monthly an amount equal to the employer’s normal 
and accrued liability contribution when the policy of the em- 
ployer is not to make such payment. F 
b. No educational leave policy. — Where the employer has a policy of 
not granting educational leaves of absence or the member has 
unsuccessfully petitioned for leave of absence and the member 
has interrupted service for educational purposes, the member 
may make monthly contributions into the annuity savings fund 
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in an amount equal to the employee contribution plus the em- 
ployer normal and accrued liability contribution on the basis of 

_ the compensation the member was earning immediately prior to 

the interrupted service. 

c. Educational program prior to July 1, 1981. — Creditable service 
for leaves of absence or interrupted service for educational pur- 
poses prior to July 1, 1981, may be purchased by a member, 
before or after retirement, who returned as a contributing em- 
ployee or teacher within 12 months after completing the educa- 
tional program and completed 10 years of subsequent member- 
ship service, by making a lump sum payment into the annuity 
savings fund equal to the full cost of the service credits calcu- 
lated on the basis of the assumptions used for purposes of the 
actuarial valuation of the system’s liabilities and shall take into 
account the retirement allowance arising on account of the addi- 
tional service credit commencing at the earliest age at which the 
member could retire on an unreduced retirement allowance as 
determined by the Board of Trustees upon the advice of the con- 
sulting actuary, plus a fee to be determined by the Board of 
Trustees. 

Payments required to be made by the member and/or the employer 
under subparagraphs a or b are due by the 15th of the month follow- 
ing the month for which the service credit is allowed and payments 
made after the due date shall be assessed a penalty, in lieu of inter- 
est, of one percent (1%) per month or fraction thereof the payment is 
made beyond the due date; provided, that these payments shall be 
made prior to retirement and provided further, that if the member 
did not become a contributing member within 12 months after com- 
pleting the educational program and failed to complete three years of 
subsequent membership service, except in the event of death or disa- 
bility, any payment made by the member including penalty shall be 
refunded with regular interest thereon and the service credits can- 
celled prior to or at retirement. 

(6) The contributions of a member, and such interest as may be allowed 
thereon, paid upon his death or withdrawn by him as provided in this 
Chapter, shall be paid from the annuity savings fund, and any bal-. 
ance of the accumulated contributions of such a member shall be 

transferred to the pension accumulation fund. 

' (b1) Pick Up of Employee Contributions. — Anything within this section to 

‘he contrary notwithstanding, effective July 1, 1982, an employer, pursuant to 

he provisions of section 414(h)(2) of the Internal Revenue Code of 1954 as 

‘mended, shall pick up and pay the contributions which would be payable by 

he employees as members under subsection (b) of this section with respect to 

he service of employees after June 30, 1982. . 

“The members’ contributions picked up by an employer shall be designated 

br all purposes of the Retirement System as member contributions, except for 

‘he determination of tax upon a distribution from the System. These contribu- 

ions shall be credited to the annuity savings fund and accumulated within 

he fund in a member’s account which shall be separately established for the 
surpose of accounting for picked-up contributions. 

| Member contributions picked up by an employer shall be payable from the 

‘ame source of funds used for the payment of compensation to a member. A 

leduction shall be made from a member's compensation equal to the amount 

if his contributions picked up by his employer. This deduction, however, shall 

tot reduce his compensation as defined in subdivision (7a) of G.S. 135-1. 

»icked up contributions shall be transmitted to the System monthly for the 
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preceding month by means of a warrant drawn by the employer and payabl 
to the Teachers’ and State Employees’ Retirement System and shall be accor 
panied by a schedule of the picked-up contributions on such forms as may b 
prescribed. In the case of a failure to fulfill these conditions, the provisions ¢ 
subsection (f)(3) of this section shall apply. | 

The pick up of employee contributions by an employer as provided fo 
hereunder shall be equally applicable to. participant contributions require. 
under the optional retirement program as specified in G.S. 135-5.1(c). 

(d) Pension Accumulation Fund. — The pension accumulation fund shall b 
the fund in which shall be accumulated all reserves for the payment of al 
pensions and other benefits payable from contribution made by employers ani 
from which shall be paid all pensions and other benefits on account of mem 
bers with prior service credit. Contributions to and payments from the pen 
sion accumulation fund shall be made as follows: 

(1) On account of each member there shall be paid in the pension accu 
mulation fund by employers an amount equal to a certain percentagi 
of the actual compensation of each member to be known as the “nor 
mal contribution,” and an additional amount equal to a percentage 0. 
his actual compensation to be known as the “accrued liability contri: 
bution.” The rate per centum of such contributions shall be fixed or 
the basis of the liabilities of the Retirement System as shown by 
actuarial valuation. Until the first valuation the normal contribution 
shall be two and fifty-seven one-hundredths percent (2.57%) for 
teachers, and one and fifty-seven one-hundredths percent (1.57%) for 
State employees, and the accrued liability contribution shall be two 
and ninety-four one-hundredths percent (2.94%) for teachers and one 
and fifty-nine one-hundredths percent (1.59%) of the salary of other 
State employees. | 

(2) On the basis of regular interest and of such mortality and other tables 
as shall be adopted by the Board of Trustees, the actuary engaged by 
the Board to make each valuation required by this Chapter during 
the period over which the accrued liability contribution is payable, 
immediately after making such valuation, shall determine the uni- 
form and constant percentage of the earnable compensation of the 
average new entrant throughout his entire period of active service 
which would be sufficient to provide for the payment of any pension 
payable on his account. The rate per centum so determined shall be 
known as the “normal contribution” rate. After the accrued liability 
contribution has ceased to be payable, the normal contribution rate 
shall be the rate per centum of the earnable salary of all members 
obtained by deducting from the total liabilities of the pension accu- 
mulation fund the amount of the funds in hand to the credit of that 
fund and dividing the remainder by one per centum of the present 
value of the prospective future salaries of all members as computed 
on the basis of the mortality and service tables adopted by the Board 
of Trustees and regular interest. The normal rate of contribution 
shall be determined by the actuary after each valuation. 

(3) Immediately succeeding the first valuation the actuary engaged by 
the Board of Trustees shall compute the rate per centum of the total 
annual compensation of all members which is equivalent to four per- 
cent (4%) of the amount of the total pension liability on account of all 
members and beneficiaries which is not dischargeable by the afore- 
said normal contribution made on account of such members during 
the remainder of their active service. The rate per centum originally 
so determined shall be known as the “accrued liability contribution” 
rate. Such rate shall be increased on the basis of subsequent valua- 


| 
| 
{ 


698 


35-8 TEACHERS AND STATE EMPLOYEES RETIREMENT § 135-8 
tions if benefits are increased over those included in the valuation on 
_the basis of which the original accrued liability contribution rate was 
determined. Upon certification by the actuary engaged by the Board 

of Trustees that the accrued liability contribution rate may be re- 
duced without impairing the Retirement System, the Board of 
pies may cause the accrued liability contribution rate to be re- 

uced. 

(4) The total amount payable in each year to the pension accumulation 
fund shall not be less than the sum of the rate per centum known as 
the normal contribution rate and the accrued liability contribution 
rate of the total actual compensation of all members during the pre- 
ceding year: Provided, however, that, subject to the provisions of 
subdivision (3) of this subsection the amount of each annual accrued 
liability contribution shall be at least three percent (3%) greater than 
the preceding annual accrued liability payment, and that the aggre- 
gate payment by employers shall be sufficient, when combined with 
the amount in the fund, to provide the pensions and other benefits 
payable out of the fund during the year then current. 

(5) The accrued liability contribution shall be discontinued as soon as the 
accumulated reserve in the pension accumulation fund shall equal 
the present value as actuarially computed and approved by the Board 
of Trustees, of the total liability of such fund less the present value, 
computed on the basis of the normal contribution rate then in force, 
of the prospective normal contributions to be received on account of 
all persons who are at the time members. 

(6) All pensions, and benefits in lieu thereof, with the exception of those 
payable on account of members who received no prior service allow- 
ance, payable from contributions of employer shall be paid from the 
pension accumulation fund. 

(7) Upon the retirement of a member not entitled to credit for prior ser- 
vice, an amount equal to his pension reserve shall be transferred 

from the pension accumulation fund to the pension reserve fund. 

(1941, c. 25, s. 8; c. 143; 1943, c. 207; 1947, c. 458, ss. P21 95501 155} 

. 8-5; 1959, c. 513, s. 4; 1963, c. 687, ss. 4, 5; 1965, c. 780, s. 1; 1967, c. 720, ss. 

» 13; 1969, c. 1223, s. 13; 1971, c. 117, ss. 2, 10; 1975, c. 497, s. 5; c. 879, s. 46; 

177, c. 909; 1981, c. 636, s. 1; c. 1000, ss. 1, 2; 1981 (Reg. Sess., 1982), c. 1282, 

8; 1985, c. 539, ss. 1, 2.) 


Only Part of Section Set Out. — As the 
3t of the section was not affected by the 
nendments, it is not set out. 

Effect of Amendments. — The first 1981 
rendment, effective July 1, 1981, deleted the 
cond sentence of subdivision (b)(5), which 
ovided for the purchase of credit by em- 
byees for periods of absence for purposes of 
‘ucation which increased the employee’s effi- 
ency on his or her return to state employ- 
ent in cases where the employee had unsuc- 
‘ssfully petitioned for an official leave of ab- 
nce. 

Session Laws 1981, c. 636, s. 1, provides that 
1y inchoate or accrued rights of any member 
i July 1, 1981, shall not be diminished. 

The second 1981 amendment rewrote subdi- 
‘sion (5) of subsection (b), and deleted the for- 
er second sentence of subdivision (1) of sub- 


section (d), which read: “In addition, such con- 
tributions by employers will be required for 
each member on leave of absence who makes 
monthly contributions in accordance with 
(b)(5) above, and will be based on the salary or 
wage the member was receiving at the time 
the leave of absence was granted.” 

The 1981 (Reg. Sess., 1982) amendment, ef- 
fective July 1, 1982, added subsection (b1). 

Session Laws 1981 (Reg. Sess., 1982), c. 
1282, s. 81, contains a severability clause. 

The 1985 amendment, effective July 1, 1985, 
in subdivision (b)(5) substituted “This approval 
shall be made prior to the purchase of the cred- 
itable service” for “This creditable service” and 
‘Gs limited” for “shall be limited” in the intro- 
ductory paragraph and rewrote the last para- 


graph. 
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CASE 
Applied in Stanley v. Retirement & Health 


Benefits Div., 66 N.C. App. 122, 310 S.E.2d 637 
(1984). 
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NOTES 


Cited in Stanley v. Retirement & Heal 
Benefits Div., 55 N.C. App. 588, 286 S.E.2d 6 
(1982). 


§ 135-9. Exemption from taxes, garnishment, attachmen 
etc. 


Except for the applications of the provisions of G.S. 110-136, and in conne| 
tion with a court-ordered equitable distribution under G.S. 50-20, the right | 
a person to a pension, or annuity, or a retirement allowance, to the return | 
contributions, the pension, annuity or retirement allowance itself, ar 
optional benefit or any other right accrued or accruing to any person und 
the provisions of this Chapter, and the moneys in the various funds created k 
this Chapter, are hereby exempt from any State or municipal tax, and exem] 
from levy and sale, garnishment, attachment, or any other process whatsi 
ever, and shall be unassignable except as in this Chapter specifically othe 
wise provided. Notwithstanding any provisions to the contrary, any overpa‘ 
ment of benefits to a member in a state-administered retirement system ¢ 
Disability Salary Continuation Plan may be offset against any retiremer 
allowance, return of contributions or any other right accruing under thi 
Chapter to the same person, the person’s estate, or designated beneficiar): 
(1941, c. 25, s. 9; 1985, c. 402, s. 1; c. 649, s. 5.) | 


tion under G.S. 50-20,” at the beginning of th. 
section. 

The 1985 amendment by c. 649, s. 5, effectiy 
July 8, 1985, added the last sentence. 1 


Effect of Amendments. — The 1985 
amendment by c. 402, s. 1, effective June 17, 
1985, inserted “Except for the applications of 
the provisions of G.S. 110-136, and in connec- 
tion with a court-ordered equitable distribu- 


| 


CASE NOTES 
Section 1C-1601(c) does not preclude th, 
use of this section by a bankruptcy debta 
to claim an exemption in state employee retire 
ment benefits. In re Hare, 32 Bankr. 1 
(Bankr. E.D.N.C. 1983). . 


The language of this section is clear and 
unequivocal. A person’s rights to state em- 
ployee retirement benefits are not assignable. 
Reynolds v. N.C. State Employees Credit 
Union, 31 Bankr. 296 (Bankr. E.D.N.C. 1983). 


§ 135-14. Pensions of certain former teachers and Stati 
employees. 


On and after July 1, 1983, special pensions and allowances of certain forme 
teachers and State employees shall be paid out of the Pension Accumulatioi 
Fund of the Retirement System, as follows: 

(1) Any person who was a teacher or employee, as defined in G.S 
135-1(10) and (25), for 20 or more years, whose separation from ser 
vice was prior to April 1, 1956, was not due to any dishonorabli 
cause, and who had attained age 65 prior to July 1, 1960, shall upot 
application be paid an allowance of one hundred seventy-three dol 
lars and twenty-five cents ($173.25) per month. 

(2) Any beneficiary who did not qualify for Social Security benefits anc 
had 20 or more years of creditable service and qualified for a mini 
mum eighty-five dollars ($85.00) per month under the provisions 0 
Chapter 1140 of the 1965 Session Laws, shall be paid the allowance 
in effect on June 30, 1983. 
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(3) Any beneficiary who did not qualify for Social Security benefits and 
who had 15 years but less than 20 years of creditable service and 
qualified for a benefit of four dollars ($4.00) per month for each year 
of creditable service under the provisions of Chapter 1199 of the 1965 
Session Laws shall be paid the allowance in effect on June 30, 1983. 

(4) All the allowances in subsections (1) through (3) of this section may be 
adjusted by any cost-of-living increases in retirement allowances pro- 
vided by the General Assembly or by the Board of Trustees. (1943, c. 
785; 1953, c.1132, s. 1; 1955, c. 1199, ss. 1, 2; 1957, cc. 852, 1408, 
1412; 1959, c. 538, s. 1; 1979, c. 1057, ss. 1, 2; 1983, c. 761, s; 223.) 


| Editor's Note. — Effect of Amendments. — 
Session Laws 1983, c. 761, s. 259, is a sever- The 1983 amendment, effective July 1, 1983, 


ibility clause. rewrote this section. 


135-16.1. Blind or visually handicapped employees. 


(a) On July 1, 1971, all blind or visually handicapped employees employed 
vy the Department of Human Resources shall be enrolled as members of the 
eachers’ and State Employees’ Retirement System. All such employees shall 
ye given full credit for all service theretofore as employees of the Department ~ 
f Human Resources. All retired employees drawing or receiving benefits from 
ind under the private retirement plan purportedly created on December 6, 
.966, by the Bureau of Employment for the Blind Division pursuant to a trust 
igreement purportedly entered into with a private banking institution as 
‘rustee shall continue to be paid by the Teachers’ and State Employees’ Re- 
irement System benefits in the same amount which they purportedly were 


dloyees’ Retirement System under the provisions of this Article. 
_(b) Upon the enrollment of the employees in the Teachers’ and State Em- 


Resources, Division of Services for the Blind and its successors, hereinafter 
-eferred to as licensed vendors, so licensed on and after October 1, 1983, shall 
aot be members of the Retirement System. All licensed vendors in service or 
who are members of the Retirement System before October 1, 1983, shall 
make an irrevocable election to do one of the following: 
' (1) Continue contributing membership service as if an employee under 
the same conditions and requirements as are otherwise provided, and 
have the rights of a member to all benefits and a retirement allow- 
| ance; 
(2) Receive a return of accumulated contributions with cessation of con- 
! tributing membership service, under G.S. 135-5(f), and in any event 
| with regular interest regardless of membership service; or 
(3) Terminate contributing membership service and be entitled alterna- 
tively to the benefits and allowances provided under G.S. 135-3(8) or 
135-5(a). (1971, c. 1025, s. 3; 1973, c. 476, s. 143; 1983, c. 867, s. 3.) 
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Effect of Amendments. — The 1983 _ section as subsections (a) and (b) and addec 
amendment, effective July 20, 1983, desig- subsection (c). 
nated the first and second paragraphs of this 


| 


ARTICLE 2. 


Coverage of Governmental Employees under Title II of the 
Social Security Act. 


§ 135-27. Transfers from State to certain association A 


| 


vice. | 


(a) Any member whose service as a teacher or State employee is terminated 
because of acceptance of a position prior to July 1, 1983, with the North’ 
Carolina Education Association, the North Carolina State Employees’ Associ- 
ation, North Carolina State Firemen’s Association, the North Carolina State 
Highway Employees Association, North Carolina Teachers’ Association and 
the State Employees’ Credit Union, alumni associations of state-supported 
universities and colleges, local professional associations of teachers and State 
employees as defined by the Board of Trustees, and North Carolina State) 
School Boards Association may elect to leave his total accumulated contribu-’ 
tions in this Retirement System during the period he is in such association 
employment, by filing with the Board of Trustees at the time of such termina-| 
tion the form provided by it for that purpose. : 

(d) The governing board of any association or organization listed in subsec- 
tion (a), in its discretion, may elect on or before July 1, 1983, by an appropri- 
ate resolution of said board, to cause the employees of such association or 
organization so employed prior to July 1, 1983, to become members of the 
Teachers’ and State Employees’ Retirement System. Such Retirement System 
coverage shall be conditioned on such association’s or organization’s paying 
all of the employer’s contributions or matching funds from funds of the associ- 
ation or organization and on such board’s collecting from its employees the 
employees’ contributions at such rates as may be fixed by law and by the 
regulations of the Board of Trustees of the Retirement System, all of such 
funds to be paid to the Retirement System and placed in the appropriate 
funds. Retroactive coverage of the employees of any such association or orga- 
nization may also be effected to the extent that such board requests; provided, 
the association or organization shall pay all of the employer’s contributions or 
matching funds necessary for such purposes; and, provided further, such asso- 
ciation or organization shall collect from its employees all employees’ contri- 
butions necessary for such purpose, computed at such rates and in such 
amount as the Board of Trustees of the Retirement System shall determine, 
all of such funds to be paid to the Retirement System, together with such 
interest as may be due, and placed in the appropriate funds. The provisions of 
this subsection shall be fully applicable to the North Carolina Symphony 
Society, Inc. and the North Carolina Art Society, Inc. 

(e) Notwithstanding the foregoing, employees of the State Employees’ 
Credit Union who are in service and members of the Retirement System on 
June 30, 1983, shall, on or before October 1, 1983, make an irrevocable elec- 
tion to do one of the following: 

(1) Continue contributing membership service under the same conditions. 
and requirements as are otherwise provided, and have the rights of a 
member to all benefits and a retirement allowance; or 

(2) Receive a return of accumulated contributions with cessation of con- 
tributing membership service, under G.S. 135-5(f) and in any event 
with regular interest regardless of membership service; or 
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(3) Terminate contributing membership service and be entitled alterna- 
tively to the benefits and allowances provided under G.S. 135-3(8) or 
_ GS. 135-5(a). 
(f) Notwithstanding the foregoing, employees of the State Employees Asso- 
ciation of North Carolina, the employees of the North Carolina Association of 
Educators, and the employees of the North Carolina School Boards Associa- 
tion who are in service and members of the Retirement System on June 30, 
1985, shall, on or before October 1, 1985, make an irrevocable election to 
exercise one of the three options provided in G.S. 135-27(e). (1953, c. 1050, s. 1; 
11959, c. 513, s. 5; 1961, c. 516, s. 5; 1967, c. 720, s. 14; 1969, cc. 540, 847, 1227; 
11983, c. 412, ss. 4-6; c. 782; 1985, c. 757, s. 200.) 


Only Part of Section Set Out. — As the 
rest of the section was not affected by the 
‘amendments, it is not set out. 

_ Effect of Amendments. — The first 1983 
amendment, effective July 1, 1983, inserted 
“prior to July 1, 1983” in the first sentence of 
‘subsection (a), and in subsection (d) inserted 


prior to July 1, 1983” in the first sentence and 
added “and the North Carolina Art Society, 
Inc.” at the end of the last sentence. 

The second 1983 amendment, effective July 
18, 1983, added subsection (e). 

The 1985 amendment, effective July 1, 1985, 
added subsection (f). 


“on or before July 1, 1983” and “so employed 


‘8 135-29. Referenda and certification. 


Editor’s Note. — The historical citation at ume should read: “(1955, c. 1154, s. 11; 1961, c. 
| the end of this section in the replacement vol- 516,s. 8.)” 


ARTICLE 3. 
Other Teacher, Employee Benefits. 


Part 1. General Provisions. 


| §§ 135-32 to 135-33.1: Repealed by Session Laws 1981 (Regular Ses- 
, sion, 1982), c. 1398, s. 1, effective October 1, 1982. 
Editor’s Note. — Repealed § 135-33 was amended by Session Laws 1981, pe 859, ss. 


) amended by Session Laws 1981, c. B59, SS 0 ul3.b4e Lod, 
113.12, 13.18. Repealed § 135-33.1 was 


| § 135-34. Disability salary continuation. 


The Board of Trustees of the Retirement System shall formulate, establish 
‘and administer for teachers and State employees with one or more years of 
‘service, including all employees of the General Assembly except participants 

in the Legislative Intern Program and pages, a program of disability salary 
) continuation benefits to the extent that funds for such benefits are specifically 
| appropriated by the General Assembly. Such a program may be provided by 
‘the Board either directly or through the purchase of contracts therefor, or any 
combination thereof, as in its discretion it may deem wise and expedient. 
' Benefits provided under this program of disability salary continuation shall 
' not be reduced in any manner as a result of social security payments received 
' with respect to any dependent or dependents of the disabled employee or as a 
\ result of compensation received from the Veterans Administration of the 
United States for disease or disability incurred while a member of the armed 


| 


| forces of the United States. This program shall include licensed vendors who 
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are members of the Retirement System on account of G.S. 135-16.1(c)(1' 
(1971, -c. 1009, s:. 1; 1973, ¢.:746;'c. 1278) s) 2; 1979;'¢/972; s. 6; 1981) c. Saas 
13.16; 1981 (Reg. Sess., 1982), c. 1398, s. 2; 1983, c. 867, s. 5.) 4 


Effect of Amendments. — provided by the Board either directly « 

The 1981 amendment, effective July 1,1981, through the purchase of contracts therefor, « 
substituted “The Committee on Employee Hos- any combination thereof, as in its discretion | 
pital and Medical Benefits shall formulate and may deem wise and expedient,” and added th 
establish” for “The Board of Trustees of the third sentence. ( 
Retirement System shall formulate, establish The 1981 (Reg. Sess., 1982) amendment ri 
and administer” at the beginning of the first 
sentence, substituted “other than participants” 
for “except for participants” near the middle of 
the second sentence, and substituted “those ' me 
henetiteitor ‘anehibehon iatnearthe sadtohile Session Laws 1981, c. 859, s. 97, contains 
first sentence. The amendment also substi- Severability clause. ; 
tuted the second sentence for the former second The 1983 amendment, effective July 2() 
sentence, which read: “Such a program may be 1983, added the last sentence. 


enacted this section as it read before ii 
amendment by Session Laws 1981, c. 859, | 
13.16. i 


§ 135-35: Repealed by Session Laws 1981, c. 859, s. 13.17, effective July 1 
1981; 1981 (Regular Session, 1982), c. 1398, s. 1, effective Oc| 
tober 1, 1982. | 


Editor’s Note. — This section was again re- Session Laws 1981, c. 859, s. 97, contains | 
pealed by Session Laws 1981 (Reg. Sess., 1982), _ severability clause. 
¢: 1595,'s." 1. 


§ 135-36: Repealed by Session Laws 1981 (Regular Session, 1982), c. 1398 
s. 1, effective October 1, 1982. | 


§ 135-37. Confidentiality. 


Any information as herein described in this section which is in the posses 
sion of the Executive Administrator and the Board of Trustees of thi 
Teachers’ and State Employees’ Comprehensive Major Medical Plan or it 
Plan Administrator under the Teachers’ and State Employees’ Comprehensiw 
Major Medical Plan shall be confidential and shall be exempt from the provi 
sions of Chapter 132 of the General Statutes or any other provision requirins 
information and records held by State agencies to be made public or accessibl 
to the public. This section shall apply to all information concerning individ 
uals, including the fact of coverage or noncoverage, whether or not a claim ha: 
been filed, medical information, whether or not a claim has been paid, anc 
any other information or materials concerning a plan participant. Provided 
however, such information may be released to the State Auditor, or to the 
Attorney General, or to the persons designated under G.S. 135-39.3 in further 
ance of their statutory duties and responsibilities, or to such persons or orga 
nizations as may be designated and approved by the Executive Administrato1 
and Board of Trustees of the Teachers’ and State Employees’ Comprehensive 
Major Medical Plan, but any information so released shall remain confidentia 
as stated above and any party obtaining such information shall assume the 
same level of responsibility for maintaining such confidentiality as that of the 
Kxecutive Administrator and Board of Trustees of the Teachers’ and State 
Employees’ Comprehensive Major Medical Plan. (1981, c. 355; 1981 (Reg 
Sess., 1982), c. 1398, ss. 3, 4; 1983, c. 922, s. 21.10; 1985, c. 732, s. 38.) 


SS 
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Effect of Amendments. — The 1981 (Reg. 
/Sess., 1982) amendment inserted “, or received 
from the Plan Administrator contracted with 
by the Board of Trustees of the Teachers’ and 
State Employees’ Comprehensive Major Medi- 
cal Plan” in the first sentence and in the third 


TEACHERS AND STATE EMPLOYEES RETIREMENT 


§ 135-38 


for “his” preceding “statutory duties,” as the 
section stood before the 1985 amendment.” 

The 1983 amendment, effective July 22, 
1983, rewrote the last sentence, as the section 
stood before the 1985 amendment. 

The 1985 amendment, effective July 12, 


sentence inserted “or to the persons designated 


1985, changed the catchline and te thi 
under G.S. 135-39.3” and substituted “their” ; ae ack ain 


section. 


§ 135-38. Committee on Employee Hospital and Medical 
Benefits. 


(a) The Committee on Employee Hospital and Medical Benefits shall con- 
sist of 12 members as follows: 

| (1) The President Pro Tempore of the Senate; 

(2) The Majority Leader of the Senate; 

(3) The Chairman of the Senate Committee on Appropriations; 

(4) A Cochairman of the Senate Committee on Base Budget designated 
by the President of the Senate; 

(5) A Cochairman of the Senate Committee on Finance designated by the 
President of the Senate; 

(6) ae other member of the Senate appointed by the President of the 

enate; 
(7) The Speaker Pro Tempore of the House of Representatives; 
(8) The Chairman of the House Committee on Appropriations Base Bud- 


get; 
(9) igen of the House Committee on Appropriations Expansion 
udget; 

(10) The Chairman of the House Committee on Finance; and 

(11) Two other members of the House appointed by the Speaker. 
— (b) The members of the Committee who are members because of the offices 

they hold shall remain on the Committee for the duration of their terms in 

| those offices. The President of the Senate and Speaker of the House shall 
|, appoint the other members of the Committee for two-year terms beginning on 
| July 1 of odd-numbered years. 
| (c) The Committee shall recommend to the General Assembly programs for 
| hospital, medical care and disability salary continuation benefits as provided 
) in this Article. The Committee may consult with the Board of Trustees of the 
| Retirement System concerning the Disability Salary Continuation Plan, and 
| with the Board of Trustees and the Executive Administrator of the Teachers’ 
) and State Employees’ Comprehensive Major Medical Plan in connection with 
| the Comprehensive Major Medical Plan, and these two Boards and the Execu- 
| tive Administrator, and their directors, staff, and contractors shall provide the 
Committee with any information or assistance requested by the Committee in 
_ performing its duties under this Article. 
_ (d) The time members spend on Committee business shall be considered 
| official legislative business for purposes of G.S. 120-3. (1981, c. 859, s. 13.18; 
| 1981 (Reg. Sess., 1982), c. 1398, s. 5; 1983, c. 452, ss. 1, 2; 1985, c. 732, s. 45.) 


to the extent that a detailed comparison is not 
possible. 

The 1983 amendment, effective June 6, 
1983, substituted “The Majority Leader of the 
Senate” for “The Chairman of the Senate Com- 
mittee on Ways amd Means” in subdivision 


Editor’s Note. — Session Laws 1981, c. 859, 
) s. 98, makes this section effective July 1, 1981. 
| Session Laws 1981, c. 859, s. 97, contains a 
’ severability clause. 

Effect of Amendments. — The 1981 (Reg. 
4 Sess., 1982) amendment rewrote subsection (c) 
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(a)(2), substituted “A Cochairman of the Sen- 
ate Committee on Base Budget designated by 
the President of the Senate” for “The Chair- 
man of the Senate Committee on Base Budget” 
in subdivision (a)(4), and substituted “A 
Cochairman of the Senate Committee on Fi- 
nance designated by the President of the Sen- 
ate” for “The Chairman of the Senate Commit- 


1985 CUMULATIVE SUPPLEMENT 


§ 135-36) 


and the Executive Administrator of thi 
Teachers’ and State Employees’ Comprehen| 
sive Major Medical Plan in connection with thi 
Comprehensive Major Medical Plan, and these) 
two Boards and the Executive Administrator’ 
for “with the Board of Trustees of the Teachers 
and State Employees’ Comprehensive Majo) 
Medical Plan in connection with the Compre! 


tee on Finance” in subdivision (a)(5). hensive Major Medical Plan, and these two) 
The 1985 amendment, effective July 12, Boards” in the second sentence of subsectior 
1985, substituted “with the Board of Trustees  (c). 


Part 2. Administrative Structure. 


§ 135-39. Board of Trustees established. 


(a) There is hereby established the Board of Trustees of the Teachers’ and| 
State Employees’ Comprehensive Major Medical Plan. 

(al) The Board of Trustees of the Teachers’ and State Employees’ Compre-| 
hensive Major Medical Plan shall consist of nine members. | 

(b) Three members shall be appointed by the Governor. Of the initial mem-| 
bers, one shall serve a term to expire June 30, 1983, and two shall serve terms) 
to expire June 30, 1984. Subsequent terms shall be for two years. Vacancies] 
shall be filled by the Governor. 

The member appointed by the Governor to serve a term beginning July 1, 
1985, shall be an employee enrolled in the Plan. Any successor to such mem- 
ber shall also be an employee enrolled in the Plan. 

(c) Three members shall be appointed by the General Assembly upon the 
recommendation of the Speaker of the House of Representatives in accordance 
with G.S. 120-121. Of the initial members, two shall serve terms expiring 
June 30, 1983, and one shall serve a term expiring June 30, 1984. Vacancies 
shall be filled in accordance with G.S. 120-122. 

One of the members appointed by the General Assembly upon the recom- 
mendation of the Speaker of the House of Representatives may be a retired 
employee enrolled in the Plan. | 

(d) Three members shall be appointed by the General Assembly upon the 
recommendation of the President of the Senate in accordance with G.S.. 
120-121. Of the initial members, two shall serve terms expiring June 30, 
1983, and one shall serve a term expiring June 30, 1984. Vacancies shall be 
filled in accordance with G.S. 120-122. 

One of the members appointed by the General Assembly upon the recom- 
mendation of the President of the Senate for a term beginning July 1, 1985, 
shall be an employee enrolled in the Plan. Any successor to such member 
shall also be an employee enrolled in the Plan. 

(d1) Repealed by Session Laws 1985, c. 732, s. 60, effective July 12, 1985. 

(e) The Governor shall have the power to remove any member appointed by 
him under subsection (b). The General Assembly may remove any member 
appointed under subsections (c) or (d). 

(f) The members of the Board of Trustees shall receive one hundred dollars 
($100.00) per day whenever the full Board of Trustees holds a public session, 
and travel allowances under G.S. 138-6 when traveling to and from meetings 
of the Board of Trustees or hearings under G.S. 135-39.7, but shall not receive 
any subsistence allowance or per diem under G.S. 138-5, except when holding 
a meeting or hearing where this section does not provide for payment of one 
hundred dollars ($100.00) per day. 
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(g) No State employee, member of the General Assembly, State officer, or 
anyone who is receiving benefits under the Plan or who is eligible to receive 
| benefits under the Plan or who provides services, equipment or supplies under 
the Plan shall be eligible for membership on the Board of Trustees, except for 
the designated employees and retired employee appointed under subsections 
(b) through (d) of this section, provided that such designated persons may not 
serve on the executive committee. 


(h) No member of the Commission may serve more than three consecutive 
two-year terms. 

(i) Meetings of the Board of Trustees may be called by the Executive Ad- 
ministrator, the Chairman, or by any three members. (1981 (Reg. Sess., 1982), 


c. 1398, s. 6; 1983, c. 922, s. 1; 1985, c. 732, ss. 2-5, 8, 11, 42, 59, 60.) 


Effect of Amendments. — The 1983 
amendment, effective July 22, 1983, deleted 
“within the office of State Budget and Manage- 
ment” following “established” in subsection (a). 

The 1985 amendment by c. 732, s. 42, effec- 
tive June 23, 1982, deleted “a salary of” follow- 
ing “shall receive” in subsection (f). 

The 1985 amendment by c. 732, s. 3, effective 
July 12, 1985, added the last paragraph of sub- 
section (b). 

The 1985 amendment by c. 732, s. 4, effective 
July 12, 1985, added the last paragraph of sub- 
section (c). 

The 1985 amendment by c. 732, s. 5, effective 
July 12, 1985, added the last paragraph of sub- 
section (d). 

The 1985 amendment by c. 732, s. 8, effective 
July 12, 1985, added the language beginning 
“except for the designated employees” at the 
end of subsection (g). 


The 1985 amendment by c. 732, s. 59, effec- 
tive July 12, 1985, added subsection (i). 

The 1985 amendment by c. 732, s. 60, effec- 
tive July 12, 1985, deleted subsection (d1), per- 
taining to the filling of vacancies in case the 
General Assembly fails to make appointments 
under subsection (c) or (d) of this section prior 
to sine die adjournment of the 1981 General 
Assembly. 

The 1985 amendment by c. 732, s. 2, effective 
Aug. 1, 1985, substituted “one hundred dollars 
($100.00) per day” for “two hundred dollars 
($200.00) per day” in subsection (f). 

The 1985 amendment by c. 732, s. 11, effec- 
tive Aug. 1, 1985, substituted “whenever the 
full Board of Trustees holds a public session” 
for “when the Board of Trustees meets or when 
holding a hearing under G.S. 135-39.7” and 
added the language beginning “except when 
holding” in subsection (f). 


§ 135-39.1. Auditing of the Plan. 


The Board of Trustees and the Executive Administrator of the Teachers’ 
and State Employees’ Comprehensive Major Medical Plan and the Plan Ad- 
ministrator shall be subject to the oversight of the State Auditor pursuant to 
Article 5A of Chapter 147 of the General Statutes. (1981 (Reg. Sess., 1982), c. 
1398, s. 6; 1983, c. 913, s. 24; 1985, c. 732, s. 46.) 


Effect of Amendments. — The 1983 
amendment, effective July 22, 1983, rewrote 
this section. 


The 1985 amendment, effective July 12, 
1985, inserted “and the Executive Administra- 
tor.” 


§ 135-39.2. Officers, quorum, meetings. 


(a) The Board of Trustees shall elect from its own membership for a one- 
year term a chairman and vice-chairman, and shall elect a secretary. _ 

(b) Six members of the Board of Trustees in office shall constitute a 
quorum. Decisions of the Board of Trustees shall be made by a majority vote of 
the Trustees present, except as otherwise provided in this Part. 

(c) The Board of Trustees shall meet initially upon the call of the Governor. 
Meetings may be called by the Chairman, or at the written request of three 
members. (1981 (Reg. Sess., 1982), c. 1398, s. 6.) 
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§ 135-39.3. Oversight team. 


(a) The Committee on Employee Hospital and Medical Benefits may use 
employees of the Legislative Services Office and may employ contractual ser- | 
vices as approved by the Legislative Services Commission to monitor the 
Executive Administrator and Board of Trustees, the Plan Administrator, and | 
the Comprehensive Major Medical Plan. The Director of the Budget may use | 
employees of the Office of State Budget and Management to monitor the 
Executive Administrator and Board of Trustees, the Plan Administrator, and 
the Comprehensive Major Medical Plan. Such assistance to the Committee on 
Employee Hospital and Medical Benefits and to the Director of the Budget 
shall comprise an oversight team. 

(b) The oversight team shall, jointly or individually, have access to all 
records of the Board of Trustees, the Executive Administrator, the Plan Ad- 
ministrator, and the Comprehensive Major Medical Plan. They shall, jointly 
or individually, be entitled to attend all meetings of the Board of Trustees. 

(c) The oversight team shall report to the Committee on Employee Hospital 
and Medical Benefits when requested by the Committee. (1981 (Reg. Sess., 
1982), c. 1398, s. 6; 1985, c. 732, ss. 47; 67.) 


Effect of Amendments. — The 1985 ministrator’” in the first sentence of subsection 
amendment, effective July 12, 1985, rewrote (b). 
subsection (a), and inserted “the Executive Ad- 


§ 135-39.3A. Advisory Committees. 


(a) There is established an Advisory Committee of Plan Participants. The 
Committee shall consist of nine persons enrolled in the Plan, three appointed 
by the Governor, three appointed by the Speaker of the House of Representa- 
tives, and three appointed by the President of the Senate. Members shall be | 
appointed for two-year terms beginning July 1, 1985, and biennially thereaf- 
ter. Members shall receive per diem, allowance, and reimbursement of travel 
expenses under G.S. 138-5 if not State employees, and shall receive travel 
allowance as provided by G.S. 138-6 if State employees. The Advisory Com- 
mittee of Plan Participants shall have such advisory functions as are assigned 
by the Executive Administrator and Board of Trustees. 

(b) There is established an Advisory Committee of Plan Providers. The 
Committee shall consist of nine persons who provide services under the Plan, 
three appointed by the Governor, three appointed by the Speaker of the House 
of Representatives, and three appointed by the President of the Senate. Mem- 
bers shall be appointed for two-year terms beginning July 1, 1985, and bienni- 
ally thereafter. Members shall receive per diem, allowance, and reimburse- 
ment of travel expenses under G.S. 138-5 if not State employees, and shall 
receive travel allowances as provided by G.S. 138-6 if State employees. The 
Advisory Committee of Plan Providers shall have such advisory functions as 
are assigned by the Executive Administrator and Board of Trustees. (1985, c. 
732, s. 6.) 


Editor’s Note. — Session Laws 1985, c. 732, 
s. 6, effective July 12, 1985, added this section. 
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§ 135-39.4. Selection of Plan Administrator. 


_ (a) The General Assembly requests, authorizes and directs the State Bud- 
get Officer to select the lowest responsible bidder on a per transaction basis 
from the proposals submitted April 8, 1982, to the Division of Purchase and 
_ Contract, North Carolina Department of Administration and opened April 14, 
1982, in response to Request for Proposals #2-V04-01, as the Plan Adminis- 
trator to administer the Comprehensive Major Medical Plan described in Part 
3 of this Article for the period October 1, 1982, through September 30, 1986, 
on an Administrative Services only basis. Upon ratification of this Part, the 
State Budget Officer may authorize the Plan Administrator selected pursuant 
to this paragraph to begin preparatory work. 

(b) The Board of Trustees shall contract with the Plan Administrator under 
the terms and conditions of the Request for Proposals dated February 15, 
1982, by the Department of Administration, Division of Purchase and Con- 
tract, as amended or clarified by Addendum Number 1 of March 2, 1982; 
Addendum Number 2 of March 4, 1982; and Addendum Number 3 of March 
15, 1982, as long as the Plan Administrator contracts as proposed in the offer 
in response to the request for proposal. 

(c) Modifications from the request for proposal and the offer made in re- 
sponse may be made by the Executive Administrator and Board of Trustees, 
but such modification may not change any of the provisions of the Comprehen- 
sive Major Medical Plan provided in Part 3 of this Article except that the 
Executive Administrator and Board of Trustees may make such administra- 
tive modifications as may be deemed necessary to facilitate the operation of 
the Comprehensive Major Medical Plan, or to correct typographical errors, or 
as provided in subsection (e). The Executive Administrator and Board of 
Trustees shall consult with the Committee on Employee Hospital and Medical 
Benefits in regard to all such modifications as soon as reasonably practical. 

(d) Recodified as G.S. 135-39.5(16) by Session Laws 1985, c. 732, s. 23, 
effective July 12, 1985. 

(e) If the Executive Administrator and Board of Trustees determines that 
the annualized cost of the Plan will exceed the amount budgeted, they may, 
after consultation with the Committee on Employee Hospital and Medical 
Benefits and after receiving the advice of the Committee, modify the benefits 
under Part 3 of this Article to reduce the costs to that level. (1981 (Reg. Sess., 
1982), c. 1398, s. 6; 1983, c. 922, s. 3; 1985, c. 732, ss. 23, 48, 49.) 


Editor’s Note. — The act which enacied this 
Part was ratified on June 23, 1982. 

Subsection (d) of this section was formerly 
subdivison (16) of § 135-39.5. It was recodified 
by Session Laws 1985, c. 732, s. 23, effective 
July 12, 1985. 

Effect of Amendments. — The 1983 
amendment, effective July 22, 1983, inserted 
“that the Board may make such administrative 
modifications as may be deemed necessary to 
facilitate the operation of the Comprehensive 
Major Medical Plan, or” and substituted “cor- 
rect typographical errors, or” for “correct a ty- 


pographical error, or except” in the first sen- 
tence of subsection (c) and rewrote the second 
sentence of subsection (c). 

The 1985 amendment, effective July 12, 
1985, in the first sentence of subsections (c) 
and (e) inserted “Executive Administrator 
and” and substituted “the Executive Adminis- 
trator and Board of Trustees” for “the Board” 
and in the second sentence of subsection (c) 
substituted “The Executive Administrator and 
Board of Trustees” for “The Board” and substi- 
tuted “they may” for “it may” in subsection (e). 
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§ 135-39.4A. Executive Administrator. 


(a) The Plan shall have an Executive Administrator. 

(b) The Executive Administrator shall be appointed by the Commissioner of 
Insurance, upon the advice of the Committee on Employee Hospital and Medi- 
cal Benefits, for a two-year term beginning July 1, 1985, and biennially there- 
after, subject to confirmation by the General Assembly in joint session or by 
joint resolution or bill. The Commissioner of Insurance shall, except for the 
initial appointment, submit the name of the nominee to the General Assembly 
no later than May 1 of each odd-numbered year. 


(c) The Executive Administrator may be removed from office by the Com- | 


missioner of Insurance. 


(d) Whenever a vacancy in the office of Executive Administrator shall occur | 


(including if the initial appointment is not confirmed by the General Assem- 
bly before the 1985 Regular Session adjourns until 1986), other than by expi- 
ration of term, the Commissioner of Insurance shall, upon the advice of the 


<> 


rr, 


Committee on Employee Hospital and Medical Benefits, submit a nominee to | 


the General Assembly, for confirmation in joint session or by joint resolution 
or bill, to serve the remainder of thé unexpired term. If there is such a va- 


cancy in the office of Executive Administrator and the General Assembly is | 


not in session, or has adjourned for more than 10 days, the Commissioner of 
Insurance may, upon the advice of the Committee on Employee Hospital and 
Medical Benefits, appoint an Executive Administrator to serve on an interim 


basis until the twentieth day of legislative session after the appointment is | 


made. 

(e) Whenever there is a vacancy in the office of Executive Administrator, 
the Commissioner of Insurance shall be ex officio Executive Administrator 
until the vacancy is filled in accordance with this section. 


(f) The Executive Administrator may employ such clerical and professional | 


staff, and such other assistance as may be necessary to assist the Executive 
Administrator and the Board of Trustees in carrying out their duties and 
responsibilities under this Article. The Executive Administrator may also 
negotiate, renegotiate and execute contracts with third parties in the perfor- 
mance of his duties and responsibilities under this Article; provided any con- 
tract negotiations, renegotiations and execution with a Plan Administrator 
shall be done only after consultation with the Committee on Employee Hospi- 
tal and Medical Benefits. 
(g) The Executive Administrator shall be responsible for: 
(1) Cost management programs; 
(2) Education and illness prevention programs; 
(3) Training programs for Health Benefit Representatives; 
(4) Membership functions; 
(5) Long-range planning; 
(6) Provider and participant relations; and 
(7) Communications. 
(h) The Executive Administrator shall make reports and recommendations 
on the Plan to the President of the Senate, the Speaker of the House of Repre- 


sentatives and the Committee on Employee Hospital and Medical Benefits. 


(1985, c. 732, s. 10.) 


Editor’s Note. — Session Laws 1985, c. 732, 
s. 10, effective July 12, 1985, added this sec- 
tion. 
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§ 135-39.5 


§ 135-39.5. Powers and duties of the Executive Administra- 
tor and Board of Trustees. 


The Executive Administrator and Board of Trustees of the Teachers’ and 
)State Employees’ Comprehensive Major Medical Plan shall have the following 
| powers and duties: 

(1) Supervising and monitoring of the Plan Administrator. 

(2) Providing for enrollment of employees in the Plan. 

(3) Communicating with employees enrolled under the Plan. 

(4) Communicating with health care providers providing services under 
the Plan. 

(5) Making payments at appropriate intervals to the Plan Administrator 
for benefit costs and administrative costs. 

(6) Conducting administrative reviews under G.S. 135-39.7. 

(7) Annually assessing the performance of the Plan Administrator. 

(8) Preparing and submitting to the Governor and the General Assembly 
cost estimates for the health benefits plan. 

(9) Recommending to the Governor and the General Assembly changes or 
additions to the health benefits program and health care cost 
containment programs. 

(10) Working with State employee groups to improve health benefit pro- 
grams. 

(11) Repealed by Session Laws 1985, c. 732, s. 9, effective July 12, 1985. 

(12) Determining basis of payments to health care providers. 

(13) Requiring bonding of the Plan Administrator in the handling of 
State funds. 

(14) Repealed by Session Laws 1985, c. 732, s. 7, effective July 12, 1985. 

(15) In case of termination of the contract under G.S. 135-39.5A, or fail- 
ure to contract under G.S. 135-39.4(b), to select a new Plan Adminis- 
trator, after competitive bidding procedures approved by the Depart- 
ment of Administration. 

(16) Notwithstanding the provisions of Part 3 of this Article, to formulate 
and implement cost-containment measures which are not in direct 
conflict with that Part. 

(17) Implementing pilot programs necessary to evaluate proposed cost 
containment measures which are not in direct conflict with Part 3 of 
this Article, and expending funds necessary for the implementation 
of such programs. (1981 (Reg. Sess., 1982), c. 1398, s. 6; 1983, c. 922, 
s. 2; 1985, c. 732, ss. 7, 9, 23, 24, 50.) 


Editor’s Note. — Subdivision (16) of this 
section was formerly subsection (d) of 
§ 135-39.4. It was recodified and rewritten by 
Session Laws 1985, c. 732, s. 23, effective July 
12, 1985. 

Effect of Amendments. — The 1983 
amendment, effective July 22, 1983, deleted 
the proviso at the end of former subdivision 
(11), which read “provided that all such action 
under this subdivision must have the approval 
of the State Budget Officer after consultation 


with the Committee on Employee Hospital and 
Medical Benefits.” 

The 1985 amendment, effective July 12, 
1985, inserted “Executive Administrator and” 
in the introductory language; deleted subdivi- 
sion (11), relating to employment of such cleri- 
cal, professional staff, and other assistants as 
may be necessary; deleted subdivision (14), re- 
lating to the establishing of advisory councils 
of beneficiaries and providers; and added sub- 
division (17). 
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§ 135-39.5A. Termination. 


The Executive Administrator and Board of Trustees may terminate the 
contract with the Plan Administrator as provided in the request for proposal 
(1981 (Reg. Sess., 1982), c. 1898, s. 6; 1985, c. 732, s. 51.) 


Effect of Amendments. — The 1985 
amendment, effective July 12, 1985, inserted 
“Executive Administrator and.” 


§ 135-39.5B. Prepaid plans. : 

The Executive Administrator and Board of Trustees may, after consultation 
with the Committee on Employee Hospital and Medical Benefits, provide for 
optional prepaid hospital and medical benefits plans. Benefits offered under 
such optional plans shall be comparable to those offered under the Plan. The 
amounts of State funds contributed for such optional plans shall not be more 
than the amounts contributed for each person eligible under G.S. 135-40.2 on 
a noncontributory basis, with the person selecting an optional plan paying’ 
any excess, if necessary. The provisions of G.S. 57B-11 shall not apply to any 
optional prepaid hospital and medical benefits plans provided for by the Exec- 
utive Administrator and Board of Trustees. (1981 (Reg. Sess., 1982), c. 1398, s. 
OES ala) ey he Paes WAM | 


Effect of Amendments. — The 1985 
amendment, effective July 12, 1985, rewrote 
this section. 


§ 135-39.6. Special funds created. 


(a) There are hereby established two special funds, to be known as the 
Public Employee Health Benefit Fund and the Health Benefit Reserve Fund. 

All premiums, fees, charges, rebates, refunds or any other receipts includ- 
ing, but not limited to, earnings on investments, occurring or arising in con- 
nection with health benefits programs established by this Article, shall be 
deposited into the Public Employee Health Benefit Fund. Disbursements from 
the Fund shall include any and all amounts required to pay the benefits and 
administrative costs of such programs as may be determined by the Executive 
Administrator and Board of Trustees. 

Any unencumbered balance in excess of prepaid premiums or charges in the 
Public Employee Health Benefit Fund at the end of each fiscal year shall be 
used first, to provide an actuarially determined Health Benefit Reserve Fund 
for incurred but unpresented claims, second, to reduce the premiums required 
in providing the benefits of the health benefits programs, and third to improve 
the plan, as may be provided by the General Assembly. The balance in the 
Health Benefits Reserve Fund may be transferred from time to time to the 
ple: Employee Health Benefit Fund to provide for any deficiency occurring 
therein. 

The Public Employee Health Benefit Fund and the Health Benefit Reserve 
Fund shall be deposited with the State Treasurer and invested as provided in 
G.S. 147-69.2 and 147-69.3. 

(b) Disbursement from the Public Employee Health Benefit Fund may be 
made by warrant drawn on the State Treasurer by the Executive Administra- 
tor, or the Executive Administrator and Board of Trustees may by contract 
authorize the Plan Administrator to draw the warrant. (1981 (Reg. Sess., 
1982), c. 1398, s. 6; 1985, c. 732, ss. 43, 63.) 
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Effect of Amendments. — The 1985 
ymendment, effective July 12, 1985, rewrote 
\ she second sentence of the second paragraph of 
subsection (a) and in subsection (b) substituted 


>} 135-39.6A TEACHERS AND STATE EMPLOYEES RETIREMENT 


§ 135-39.9 


“Executive Administrator” for “Commission” 
following “by the” and substituted “Executive 
Administrator and Board of Trustees” for 
“Commission” following “or the.” 


§ 135-39.6A. Premiums set. 


_The Executive Administrator and Board of Trustees shall, from time to 
time, establish premium rates for the Comprehensive Major Medical Plan 
except as they may be established by the General Assembly in the Current 
Operations Appropriations Act, and establish regulations for payment of the 
premiums. (1981 (Reg. Sess., 1982), c. 1398, s. 6; 1985, c. 732, s. 52.) 


' Effect of Amendments. — The 1985 
tvamendment, effective July 12, 1985, inserted 
"Executive Administrator and” and inserted 


“except as they may be established by the Gen- 
eral Assembly in the Current Operations Ap- 
propriations Act.” 


\8 135-39.7. Administrative review. 


i) If, after exhaustion of internal appeal handling as outlined in the contract 
(}with the Plan Administrator any person is aggrieved, the Plan Administrator 
ijshall bring the matter to the attention of the Executive Administrator and 
Board of Trustees, which may make a binding decision on the matter in 
accordance with procedures established by the Executive Administrator and 
Board of Trustees. (1981 (Reg. Sess., 1982), c. 1398, s. 6; 1985, c. 732, s. 53.) 


Effect of Amendments. — The 1985 
amendment, effective July 12, 1985, inserted 
“Executive Administrator and” in two places. 


§ 135-39.8. Rules and regulations. 


The Executive Administrator and Board of Trustees may issue rules and 
regulations to implement Parts 2 and 3 of this Article. Rules and regulations 
of the Board of Trustees shall remain in effect until amended or repealed by 
the Executive Administrator and Board of Trustees. (1981 (Reg. Sess., 1982), 
c. 1398, s. 6; 1985, c. 732, s. 54.) 


“Executive Administrator and” in the first sen- 
tence and added the second sentence. 


Effect of Amendments. — The 1985 
amendment, effective July 12, 1985, inserted 


§ 135-39.9. Reports to the General Assembly. 


(a) The Executive Administrator and Board of Trustees shall report to the 
General Assembly at such times and in such forms as shall be provided by the 
Committee on Employee Hospital and Medical Benefits. 

(b) Repealed by Session Laws 1985, c. 732, s. 55.1, effective July 12, 1985. 

(c) The Executive Administrator and Board of Trustees shall continually 
monitor expenditures under the Plan, and at any time it estimates that expen- 
ditures on an annualized basis will exceed one hundred twenty million dollars 
($120,000,000) it shall report that fact to the Committee on Employee Hospi- 
tal and Medical Benefits. (1981 (Reg. Sess., 1982), c. 1398, s. 6; 1985, c. 732, ss. 


55, 55.1.) 
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Effect of Amendments. — The 1985 required the Board of Trustees to report to tk 
amendment, effective July 12, 1985, inserted Committee on Employee Hospital and Medic 
“Executive Administrator and” in subsections Benefits no later than April 1, 1983, on tk 
(a) and (c) and deleted subsection (b), which status of the Plan as of February 28,1983. — 


§ 135-39.10. Meaning of ‘Executive Administrator an 
Board of Trustees”. 


Whenever in this Article the words “Executive Administrator and Board 
Trustees” appear, they mean that the Executive Administrator shall have th 
power, duty, right, responsibility, privilege or other function mentioned, afte 
consulting with the Board of Trustees of the Teachers’ and State Employee; 
Comprehensive Major Medical Plan, or its Executive Committee. (1985, «¢ 
13282579 


Editor’s Note. — Session Laws 1985, c. 732, 
s. 57, effective July 12, 1985, added this sec- 
tion. 


Part 3. Comprehensive Major Medical Plan. 
§ 135-40. Undertaking. 


(a) The State of North Carolina undertakes to make available a Compre 
hensive Major Medical Plan (hereinafter called the “Plan”) to employees, re 
tired employees and certain of their dependents which will pay benefits i1 
accordance with the terms hereof. 

(b) The Plan benefits will be provided under contracts between the State 
and the Plan Administrator selected by the State. Plan Administrator refer: 
to the administrator, third party administrator or other party contracting 
with the State to administer the Plan benefits. Such contracts shall include 
the substance of G.S. 135-40.1 through G.S. 135-40.13 and Parts I through K 
of the description of Plan in the request for proposal, and shall be adminis 
tered by the respective Plan Administrator of the State which will determine 
benefits and other questions arising thereunder. The contracts necessaril} 
will conform to applicable State laws. If any of the provisions of G.S. 135-40.1 
through G.S. 135-40.13 and Parts I through K must be modified for inclusior 
in the contract because of State laws, such modification will be made. 

(c) Payroll deduction shall be available for coverage under this Part o1 
under G.S. 135-39.5B of amounts not paid by the State. 

(d) Notwithstanding any other provisions of the Plan, the Executive Ad. 
ministrator and Board of Trustees are specifically authorized to use all appro: 
priate means to secure tax qualification of the Plan under any applicable 
provisions of the Internal Revenue Code of 1954 as amended. (1981 (Reg 
Sess., 1982), c. 1398, s. 6; 1985, c. 732, ss. 44, 61.) 


Editor’s Note. — Session Laws 1981 (Reg. amendment, effective July 12, 1985, insertec 
Sess., 1982), c. 1398, s. 2, [7], makes this Part “or under G.S. 135-39.5B” in subsection (c). 


effective Oct. 1, 1982. and added subsection (d). 
Effect of Amendments. — The 1985 
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135-40.1. (Effective until July 1, 1986) General definitions. 


As used in Parts 2 and 3 of this Article, the following terms have the 

eaning specified as follows: 

(1) Chemical Dependency. — The term “chemical dependency” means the 
pathological use or abuse of alcohol or other drugs in a manner or to a 
degree that produces an impairment in personal, social or occupa- 
tional functioning and which may, but need not, include a pattern of 
tolerance and withdrawal. 

(la) Covered Services. — Any necessary, reasonable, and customary 
items of service, at least a portion of the expense of which is covered 
under at least one of the plans covering the person for whom claim is 
made or service provided. To the extent legally possible, it shall be 
synonymous with allowable expenses. 

(2) Deductible. — Deductible shall mean an amount of covered expenses 
during a calendar year which must be incurred after which benefits 
(subject to the deductible) become payable. The deductible for an 
employee, retired employee and/or his or her dependents shall be one 
hundred dollars ($100.00) for each calendar year. 

The deductible applies separately to each covered individual in 
each calendar year, subject to an aggregate maximum of three hun- 
dred dollars ($300.00) per family (employee or retiree and his or her 
covered dependents) in any calendar year. 

If two or more family members are injured in the same accident 
only one deductible is required for charges related to that accident 
during the benefit period. 

(3) Dependent Child. — A natural, legally adopted, or foster child of the 
employee and/or spouse, unmarried, up to the first of the month fol- 
lowing his or her 19th birthday, whether or not the child is living 
with the employee, as long as the employee is legally responsible for 
such child’s maintenance and support. Dependent child shall also 
include any child under age 19 who has reached his or her 18th 
birthday, provided the employee was legally responsible for such 
child’s maintenance and support on his or her 18th birthday. 

A foster child is covered (i) if living in a regular parent-child rela- 
tionship with the expectation that the employee will continue to rear 
the child into adulthood, (ii) if at the time of enrollment, or at the 
time a foster child relationship is established, whichever occurs first, 
the employee applies for coverage for such child and submits evidence 
of a bona fide foster child relationship, identifying the foster child by 
name and setting forth all relevant aspects of the relationship, (iii) if 
the Plan Administrator accepts the foster child as a participant 
through a separate written document identifying the foster child by 
name and specifically recognizing the foster child relationship, and 
(iv) if at the time a claim is incurred, the foster child relationship, as 
identified by the employee, continues to exist. Children placed in a 
home by a welfare agency which obtains control of, and provides for 
maintenance of, the child(ren), are not eligible participants. 

Coverage may be extended beyond the 19th birthday under the 
following conditions: 

a. If the dependent is a full-time student, between the ages of 19 and 
26, who is pursuing a course of study that represents at least the 
normal workload of a full-time student at a school or college 
accredited by the state of jurisdiction. . 

b. The dependent is physically or mentally incapacitated to the 
extent that he or she is incapable of earning a living and (i) such 
handicap developed or began to develop before the dependent’s 
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19th birthday, and (ii) the dependent was covered by the Pl 
and/or the Predecessor Plan when such handicap began a 
there has been no lapse in coverage since that time or, the depe_ 
dent was not covered by the Predecessor Plan at the time t: 
handicap began, but was subsequently covered by the Predeci, 
sor Plan and there has been no lapse in coverage since that tin) 

(4) Doctor. — A doctor of medicine, a doctor of osteopathy licensed | 
practice medicine or surgery by the Board of Medical Examiners { 
the state in which he or she practices, a doctor of dentistry, a doctor | 
podiatry or surgical chiropody, a doctor of optometry, a doctor f 
chiropractic, or a doctor of psychology who is licensed or certified 
the State and has a doctorate practice degree in psychology and ; 
least two years’ clinical experience in a recognized health setting | 
has met the standards of the National Register of Health Servic} 
Providers in Psychology, each of whom is licensed to practice by t 
state in which he or she performs any service covered by this Pla| 
and who regularly charges and collects fees in his or her own rigl 

(5) Employee. — Any permanent full-time or permanent part-time reg: 
lar employee (designated as half-time or more) of an employing un 

(6) Employing Unit. — A North Carolina School System; Technical Ins: 
tute; Community College; State Department, Agency or Institutio 
Administrative Office of the Courts; or Association or Examini 
Board whose employees are eligible for membership in the Teacher 
and State Employees’ Retirement System. | 

(7) Enrollment. — New employees must enroll themselves and their d} 
pendents within 30 days from the date of employment. Coverage m: 
become effective on the first day of the month following date of ent: 
on payroll or on the first day of the following month. New employe) 
not enrolling themselves and their dependents within 30 days, or n 
adding dependents when first eligible as provided herein may enrc 
on the first day of any month but will be subject to a 12-moni| 
waiting period for preexisting health conditions, except for employer! 
who elect to change their coverage in accordance with rules esta! 
lished by the Executive Administrator and Board of Trustees fi 
optional prepaid hospital and medical benefit plans. Children born : 
covered employees having coverage type (2), (3), or (5), as outlined | 
G.S. 135-40.3(d) shall be automatically covered at the time of birt! 
Children born to covered employees having coverage type (1) shall 
automatically covered at birth so long as the Plan Administrat< 
receives notification within 30 days of the date of birth that tt 
employee desires to change from coverage (1) to coverage type (2), (3 
or (5), provided that the employee pays any additional premium ri 
quired by the coverage type selected retroactive to the first day of tk 
month in which the child was born. 

(7a) Fiscal Year. — The period beginning July 1 and ending on June 3 
of the succeeding calendar year. 

(8) Health Benefits Representative. — The employee designated by th 
employing unit to administer the Comprehensive Major Medical Pla 
for the unit and its employees. The HBR is responsible for enrollin 
new employees, reporting changes, explaining benefits, reconcilin 
group statements and remitting group fees. 

(9) Home Health Aide. — An individual who provides medical or there 
peutic care and who reports to and is under the direct supervision of 
Home Health Care Agency. 

(10) Home Health Care Agency. — An agency which is constituted, || 
censed and operated in accordance with the laws pertaining to agen 
cies providing home health care. 


f 
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(11) Home Health Care Coverage. — Coverage for home care and treat- 

ment established and approved in writing by a physician who 
certifies that continual hospital confinement would be required with- 
out the care and treatment specified by this coverage. 

ae — An institution which meets fully all the following crite- 

a. A general medical and surgical hospital, including eye, ear, nose 
and throat, maternity, pediatric, tuberculosis, or mental hospi- 
tal, licensed as such by the applicable State agency. 

b. It is primarily engaged in providing — for compensation from its 
patients and on an inpatient basis — diagnostic and therapeutic 
facilities for the surgical and medical diagnosis, treatment and 
care of injured and sick persons by or under the supervision of 
the staff of physicians; 

ce. It continuously provides 24-hour-a-day nursing service by regis- 
tered graduate nurses; and 

d. It is not, other than incidentally, a place for rest, a place for the 
aged, a place for drug addicts, a place for alcoholics, a nursing 
home, a hotel, or the like. Hospitals classified and accredited as 
psychiatric hospitals by the Joint Commission on Accreditation 
ot Hospitals will be deemed to be hospitals for the purpose of this 

an. 

(13) Medicare. — The Health Insurance for the Aged and Disabled Pro- 
gram under Title XVIII of the Social Security Act as such act was 
amended by the Social Security Amendments of 1965 (Public Law 
89-97), as such program is currently constituted and as it may be 
later amended. 

(13a) Plan. — The Teachers’ and State Employees’ Comprehensive Major 
Medical Plan. 

(14) Predecessor Plan. — The Hospital and Medical Benefits for the 
Teachers’ and State Employees’ Retirement System of the State of 
North Carolina. 

(15) Preexisting Condition. — A condition, disease, illness or injury 
which existed or had its beginning to any degree, whether diagnosed 
or not, prior to the effective date of coverage. 

(16) Pregnancy. — Shall include resulting childbirth, miscarriage or 
abortion. | 

(17) Retired Employee. — Retired teachers and State employees who are 
receiving monthly retirement benefits from any retirement system 
supported in whole or in part by contribution of the State of North 
Carolina, so long as the retiree is enrolled. 

(18) Skilled Nursing Facility. — An institution licensed under applicable 
State laws and primarily engaged in providing to inpatients, under 
the supervision of a doctor and a registered professional nurse, 
skilled nursing care and related services on a 24-hour basis, and 
rehabilitative services. 

(19) Usual, Customary and Reasonable. — The meaning of the term 
“UCR” shall be developed from criteria used for determining reason- 
able charges for services, including usual preoperative examination 
and customary postoperative care and care of usual complications, 
and shall be based on the usual charge made by an individual! doctor 
for his or her private patients for a particular service, or the custom- 
ary charge within the range of usual fees charged by most doctors of 
similar skill and training in North Carolina for the comparable ser- 
vice, whichever is the lower. A fee is reasonable if it meets the above 
two criteria. In cases of unusual complexity and cases involving sup- 
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plemental skills of two or more doctors, reasonable charges will } 
determined by the Plan Administrator upon advice of its medic, 
advisors. (1981 (Reg. Sess., 1982), c. 1398, s. 6; 1983, c. 922, ss. | 
21.1, 21.2, 21.7; 1983 (Reg. Sess., 1984), c. 1110, s.10; 1985, c. 192, | 


1; e. '132,'8s; 12, 19,25, 26.) 


Section Set Out Twice. — The section 
above is effective until July 1, 1986. For this 
section as amended effective July 1, 1986, see 
the following section, also numbered 135-40.1. 

Editor’s Note. — Session Laws 1983 (Reg. 
Sess., 1984), c. 1110, s. 15, provides: “The De- 
partment of Human Resources is directed to 
conduct an evaluation of the effects of the pro- 
visions of this bill on the availability, utiliza- 
tion, cost and quality of chemical dependency 
treatment in North Carolina. The Department 
shall present an interim report to the 1987 
General Assembly and a final report to the 
1989 General Assembly.” 

Section 58 of Session Laws 1985, c. 732, pro- 
vides: “Sections 20, 21, 22, and 36 of this act 
provide for certain limitations to be imposed on 
a fiscal year rather than a calendar year basis. 
Notwithstanding the prior law and Section 9 of 
this act (new G.S. 135-40.1(7a), January 1, 
1985, through July 31, 1985, shall be consid- 
ered a calendar year and August 1, 1985, 
through June 30, 1986, shall be considered a 
fiscal year for the purpose of Sections 20, 21, 
22, and 36 of this act.” 

Effect of Amendments. — Session Laws 
1983, c. 922, s. 4, effective retroactive to Oct. 1, 
1982, added the second sentence of the first 
paragraph of subdivision (3). 

Session Laws 1983, c. 922, s. 21.1, effective 
retroactive to Oct. 1, 1982, substituted ‘Pro- 
viders” for “Provided” in subdivision (4). 
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Session Laws 1983, c. 922, s. 21.2, effecti 
Oct. 1, 1983, inserted “between the ages of | 
and 26” in paragraph a of the last paragraph | 
subdivision (3) and rewrote paragraph b of su_ 
division (8). 

Session Laws 1983, c. 922, s. 21.7, effecti:| 
Jan. 1, 1984, rewrote the present second par 
graph of subdivision (2). 

The 1983 (Reg. Sess., 1984) amendment, ¢ 
fective January 1, 1985, added subdivision ()) 
defining the term “Chemical Dependency,” | 
designated former subdivision (1), defining tl! 
term “Covered Services,” as subdivision (le 

The 1985 amendment by c. 192, s. 7, effectiy 
July 1, 1985, deleted the former second par 
graph of subdivision (2), which read “Covere 
expenses incurred during the last thr 
months of a calendar year and used toward sa. 
isfying the deductible in that calendar ye: 
may be reused toward satisfying the deductib. 
for the next calendar year.” 

The 1985 amendment by c. 732, s. 25, effe 
tive Oct. 1, 1982, added the language begii 
ning “or, the dependent was not covered” at tk 
end of subdivision (3)b. 

The 1985 amendment by c. 732, s. 19, effe. 
tive July 1, 1985, added subdivision (7a). | 

The 1985 amendment by c. 732, s. 12, effer 
tive July 12, 1985, added subdivision (13a). 

The 1985 amendment by c. 732, s. 26, effe: 
tive July 12, 1985, rewrote subdivision (7). 


§ 135-40.1. (Effective July 1, 1986) General definitions. 
As used in Parts 2 and 3 of this Article, the following terms have th 


meaning specified as follows: 


(1) Chemical Dependency. — The term “chemical dependency” means th 
pathological use or abuse of alcohol or other drugs in a manner or to i 
degree that produces an impairment in personal, social or occupa 
tional functioning and which may, but need not, include a pattern ( 


tolerance and withdrawal. 


(la) Covered Services. — Any necessary, reasonable, and customar 
items of service, at least a portion of the expense of which is coveret 
under at least one of the plans covering the person for whom claim i 
made or service provided. To the extent legally possible, it shall bi 
synonymous with allowable expenses. 

(2) Deductible. — Deductible shall mean an amount of covered expense; 
during a calendar year which must be incurred after which benefit; 
(subject to the deductible) becomes payable. The deductible for a1 
employee, retired employee and/or his or her dependents shall be om 
hundred fifty dollars ($150.00) for each calendar year. 


| 
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The deductible applies separately to each covered individual in 
each calendar year, subject to an aggregate maximum of four hun- 
dred fifty dollars ($450.00) per family (employee or retiree and his or 
her covered dependents) in any calendar year. 

If two or more family members are injured in the same accident 
only one deductible is required for charges related to that accident 
during the benefit period. 

(3) Dependent Child. — A natural, legally adopted, or foster child of the 
employee and/or spouse, unmarried, up to the first of the month fol- 
lowing his or her 19th birthday, whether or not the child is living 
with the employee, as long as the employee is legally responsible for 
such child’s maintenance and support. Dependent child shall also 
include any child under age 19 who has reached his or her 18th 
birthday, provided the employee was legally responsible for such 
child’s maintenance and support on his or her 18th birthday. 

A foster child is covered (i) if living in a regular parent-child rela- 
tionship with the expectation that the employee will continue to rear 
the child into adulthood, (ii) if at the time of enrollment, or at the 
time a foster child relationship is established, whichever occurs first, 
the employee applies for coverage for such child and submits evidence 
of a bona fide foster child relationship, identifying the foster child by 
name and setting forth all relevant aspects of the relationship, (iii) if 
the Plan Administrator accepts the foster child as a participant 
through a separate written document identifying the foster child by 
name and specifically recognizing the foster child relationship, and 
(iv) if at the time a claim is incurred, the foster child relationship, as 
identified by the employee, continues to exist. Children placed in a 
home by a welfare agency which obtains control of, and provides for 
maintenance of, the child(ren), are not eligible participants. 

Coverage may be extended beyond the 19th birthday under the 
following conditions: 

a. If the dependent is a full-time student, between the ages of 19 and 
26, who is pursuing a course of study that represents at least the 
normal workload of a full-time student at a school or college 
accredited by the state of jurisdiction. 

b. The dependent is physically or mentally incapacitated to the 
extent that he or she is incapable of earning a living and (i) such 
handicap developed or began to develop before the dependent’s 
19th birthday, and (ii) the dependent was covered by the Plan 
and/or the Predecessor Plan when such handicap began and 
there has been no lapse in coverage since that time or, the depen- 
dent was not covered by the Predecessor Plan at the time the 
handicap began, but was subsequently covered by the Predeces- 
sor Plan and there has been no lapse in coverage since that time. 

(4) Doctor. — A doctor of medicine, a doctor of osteopathy licensed to 
practice medicine or surgery by the Board of Medical Examiners of 
the state in which he or she practices, a doctor of dentistry, a doctor of 
podiatry or surgical chiropody, a doctor of optometry, a doctor of 
chiropractic, or a doctor of psychology who is licensed or certified in 
the State and has a doctorate practice degree in psychology and at 
least two years’ clinical experience in a recognized health setting or 
has met the standards of the National Register of Health Services 
Providers in Psychology, each of whom is licensed to practice by the 
state in which he or she performs any service covered by this Plan, 
and who regularly charges and collects fees in his or her own right. 
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(5) Employee. — Any permanent full-time or permanent part-time regu 
lar employee (designated as half-time or more) of an employing unit. 
(6) Employing Unit. — A North Carolina School System; Technical Insti. 
tute; Community College; State Department, Agency or Institution; 
Administrative Office of the Courts; or Association or Examining 
Board whose employees are eligible for membership in the Teachers. 
and State Employees’ Retirement System. | 
(7) Enrollment. — New employees must enroll themselves and their de. 
pendents within 30 days from the date of employment. Coverage may 
become effective on the first day of the month following date of entry 
on payroll or on the first day of the following month. New employees 
not enrolling themselves and their dependents within 30 days, or not 
adding dependents when first eligible as provided herein may enrol] 
on the first day of any month but will be subject to a 12-month 
waiting period for preexisting health conditions, except for employees 
who elect to change their coverage in accordance with rules estab- 
lished by the Executive Administrator and Board of Trustees for 
optional prepaid hospital and medical benefit plans. Children born to 
covered employees having coverage type (2), (3), or (5), as outlined in 
G.S. 135-40.3(d) shall be automatically covered at the time of birth. 
Children born to covered employees having coverage type (1) shall be) 
automatically covered at birth so long as the Plan Administrator. 
receives notification within 30 days of the date of birth that the| 
employee desires to change from coverage (1) to coverage type (2), (3), 
or (5), provided that the employee pays any additional premium re- 
quired by the coverage type selected retroactive to the first day of the| 
month in which the child was born. 
(7a) Fiscal Year. — The period beginning July 1 and ending on June 30 
of the succeeding calendar year. 
(8) Health Benefits Representative. — The employee designated by the 
employing unit to administer the Comprehensive Major Medical Plan 
for the unit and its employees. The HBR is responsible for enrolling 
new employees, reporting changes, explaining benefits, reconciling 
group statements and remitting group fees. _ | 
(9) Home Health Aide. — An individual who provides medical or thera- 
peutic care and who reports to and is under the direct supervision of a 
Home Health Care Agency. 
(10) Home Health Care Agency. — An agency which is constituted, li- 
censed and operated in accordance with the laws pertaining to agen- 
cies providing home health care. | 
(11) Home Health Care Coverage. — Coverage for home care and treat- 
ment established and approved in writing by a physician who 
certifies that continual hospital confinement would be required with- | 
out the care and treatment specified by this coverage. | 
(12) Hospital. — An institution which meets fully all the following crite- 
ria: | | 
a. A general medical and surgical hospital, including eye, ear, nose 
and throat, maternity, pediatric, tuberculosis, or mental hospi- 
tal, licensed as such by the applicable State agency. 

b. It is primarily engaged in providing — for compensation from its 
patients and on an inpatient basis — diagnostic and therapeutic 
facilities for the surgical and medical diagnosis, treatment and 
care of injured and sick persons by or under the supervision of 
the staff of physicians; 

c. It continuously provides 24-hour-a-day nursing service by regis- 
tered graduate nurses; and 
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d. It is not, other than incidentally, a place for rest, a place for the 
aged, a place for drug addicts, a place for alcoholics, a nursing 
home, a hotel, or the like. Hospitals classified and accredited as 
psychiatric hospitals by the Joint Commission on Accreditation 
oh Hospitals will be deemed to be hospitals for the purpose of this 

an. 

(18) Medicare. — The Health Insurance for the Aged and Disabled Pro- 
gram under Title XVIII of the Social Security Act as such act was 
amended by the Social Security Amendments of 1965 (Public Law 
89-97), as such program is currently constituted and as it may be 
later amended. 

(13a) Plan. — The Teachers’ and State Employees’ Comprehensive Major 
Medical Plan. 

(14) Predecessor Plan. — The Hospital and Medical Benefits for the 
Teachers’ and State Employees’ Retirement System of the State of 
North Carolina. 

(15) Preexisting Condition. — A condition, disease, iJlness or injury 
which existed or had its beginning to any degree, whether diagnosed 
or not, prior to the effective date of coverage. 

(16) Pregnancy. — Shall include resulting childbirth, miscarriage or 
abortion. | 

(17) Retired Employee. — Retired teachers and State employees who are 
receiving monthly retirement benefits from any retirement system 
supported in whole or in part by contribution of the State of North 
Carolina, so long as the retiree is enrolled. 

(18) Skilled Nursing Facility. — An institution licensed under applicable 
State laws and primarily engaged in providing to inpatients, under 
the supervision of a doctor and a registered professional nurse, 
skilled nursing care and related services on a 24-hour basis, and 
rehabilitative services. 

(19) Usual, Customary and Reasonable. — The meaning of the term 
“UCR” shall be developed from criteria used for determining reason- 
able charges for services, including usual preoperative examination 
and customary postoperative care and care of usual complications, 
and shall be based on the usual charge made by an individual doctor 
for his or her private patients for a particular service, or the custom- 
ary charge within the range of usual fees charged by most doctors of 
similar skill and training in North Carolina for the comparable ser- 
vice, whichever is the lower. A fee is reasonable if it meets the above 
two criteria. In cases of unusual complexity and cases involving sup- 
plemental skills of two or more doctors, reasonable charges will be 
determined by the Plan Administrator upon advice of its medical 
advisors. (1981 (Reg. Sess., 1982), c. 1398, s. 6; 1983, c. 922, ss. 4, 
21.1, 21.2, 21.7; 1983 (Reg. Sess., 1984), c. 1110, s.10; 1985, c. 192, ss. 
7, 16.1, 16.2; c. 732, ss. 12, 19, 25, 26.) 


Section Set Out Twice. — The section 
above is effective July 1, 1986. For this section 
as in effect until July 1, 1986, see the preced- 
ing section, also numbered 135-40.1. 

Editor’s Note. — 

Section 58 of Session Laws 1985, c. 732, pro- 
vides: “Sections 20, 21, 22, and 36 of this act 
provide for certain limitations to be imposed on 
a fiscal year rather than a calendar year basis. 


Notwithstanding the prior law and Section 9 of 
this act (new G.S. 135-40.1(7a), January 1, 
1985, through July 31, 1985, shall be consid- 
ered a calendar year and August 1, 1985, 
through June 30, 1986, shall be considered a 
fiscal year for the purpose of Sections 20, 21, 
22, and 36 of this act.” 

Effect of Amendments. — The 1985 
amendment by c. 192, s. 7, effective July 1, 
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1985, deleted the former second paragraph of 
subdivision (2), which read “Covered expenses 
incurred during the last three months of a cal- 
endar year and used toward satisfying the de- 
ductible in that calendar year may be reused 
toward satisfying the deductible for the next 
calendar year.” 

The 1985 amendment by c. 192, ss. 16.1 and 
16.2, effective July 1, 1986, substituted “one 
hundred fifty dollars ($150.00)” for “one hun- 
dred dollars ($100.00)” in the second sentence 
of the first paragraph of subdivision (2) and 
substituted “four hundred fifty dollars 
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($450.00)” for “three hundred dollars 
($300.00)” in the next-to-last paragraph of sub- 
division (2). 

The 1985 amendment by c. 732, s. 25, effec-. 
tive Oct. 1, 1982, added the language begin- 
ning “or, the dependent was not covered” at the. 
end of subdivision (3)b. 

The 1985 amendment by c. 732, s. 19, effec-. 
tive July 1, 1985, added subdivision (7a). 

The 1985 amendment by c. 732, s. 12, effec- 
tive July 12, 1985, added subdivision (13a). 

The 1985 amendment by c. 732, s. 26, effec-| 
tive July 12, 1985, rewrote subdivision (7). 


(a) The following persons are eligible for coverage under the Plan, on a 
noncontributory basis, subject to the provisions of G.S. 135-40.3: ) 
(1) All permanent full-time employees of an employing unit who meet the 


following conditions: 


a. Paid from general or special State funds, or | 

b. Paid from non-State funds and in a group for which his or her 
employing unit has agreed to provide coverage. 

(2) Retired teachers, State employees, and members of the General As- 


sembly. 


(3) Surviving spouses of deceased retirees and surviving spouses of de- 
ceased teachers, State employees, and members of the General As- 
sembly who are receiving a survivors’s alternate benefit under any of 
the State-supported retirement programs. 

(3a) Employees of the General Assembly, not otherwise covered by this 
section, as determined by the Legislative Services Commission, 
except for legislative interns and pages. 

(4) Members of the General Assembly. 

(b) The following person shall be eligible for coverage under the Plan, in a 
full contributory basis, subject to the provisions of G.S: 135-40.3: 

(1) Repealed by Session Laws 1983, c. 761, s. 255, effective upon the 
convening of the 1985 Regular Session. 

(2) Former members of the General Assembly. 

(3) SRN spouses of deceased former members of the General Assem- 


y. 

(3a) Employees of the General Assembly, not otherwise covered by this 
section, as determined by the Legislative Services Commission, 
except for legislative interns and pages. 

(4) All permanent part-time employees (designated as half-time or more) 
of an employing unit who meets the conditions outlined in subdivi- 


sion (a)(1)a. above. 


(5) The spouses and eligible dependents of enrolled employees, retirees 
and enrolled members and enrolled surviving spouses, as outlined in 
subdivisions (a)(1) through (a)(3) above. 

(6) Blind persons licensed by the State to operate vending facilities under 
contract with the Department of Human Resources, Division of Ser- 
vices for the Blind and its successors, who are: 

a. Operating such a vending facility; 

b. Former operators of such a vending facility whose service as an 
operator would have made these operators eligible for an early or 
service retirement allowance under Article 1 of this Chapter had 
they been members of the Retirement System; and 
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c. Former operators of such a vending facility who attain five or more 
years of service as operators and who become eligible for and 
receive a disability benefit under the Social Security Act upon 
cessation of service as an operator. 
(7) The spouses and eligible dependents of enrolled members of the Gen- 
eral Assembly. 
(c) No person shall be eligible for coverage as an employee or retired em- 
ployee and as a dependent of an employee or retired employee at the same 
‘time. In addition, no person shall be eligible for coverage as a dependent of 
‘more than one employee or retired employee at the same time. 
(d) Former employees who are receiving disability retirement benefits shall 
be eligible for the benefit provisions of this Plan, as set forth in this Part, on 
the same basis as a retired employee. Such coverage shall terminate as of the 
end of the month in which such former employee is no longer eligible for 
disability retirement benefits. 

(e) Employees on official leave of absence without pay may elect to continue 
this group coverage at group cost provided that they pay the full employee and 
employer contribution through the employing unit during the leave period. 

(f) For the support of the benefits made available to any member vested at 

the time of retirement, their spouses or surviving spouses, and the surviving 
spouses of employees who are receiving a survivor’s alternate benefit under 
G.S. 135-5(m) of those associations listed in G.S. 135-27(a), licensing and 
examining boards under G.S. 135-1.1, the North Carolina Art Society, Inc., 
and the North Carolina Symphony Society, Inc., each association, organiza- 
tion or board shall pay to the Plan the full cost of providing these benefits 
under this section as determined by the Board of Trustees of the Teachers’ and 
State Employees’ Comprehensive Major Medical Plan. In addition, each asso- 
ciation, organization or board shall pay to the Plan an amount equal to the 
cost of the benefits provided under this section to presently retired members of 
each association, organization or board since such benefits became available 
at no cost to the retired member. (1981 (Reg. Sess., 1982), c. 1398, s. 6; 1983, c. 
499; c. 761, ss. 252-255; c. 867, s. 4; c. 922, s. 5; 1985, c. 400, ss. 5, 6.) 


Editor’s Note. — Session Laws 1983, c. 761, 
s. 259, is a severability clause. 

Effect of Amendments. — Session Laws 
1983, c. 499, effective retroactively from and 
after June 23, 1982, added subsection (f). 

Session Laws 1983, c. 761, ss. 252-255, effec- 
tive upon the convening of the 1985 Regular 
Session of the General Assembly, rewrote sub- 
_ division (2) of subsection (a), which read “Re- 
tired teachers and State employees”; inserted 
“and members of the General Assembly who 
are” and substituted “any of the State-sup- 
ported retirement programs” for “GS. 
135-5(m)” in subdivision (3) of subsection (a); 
added subdivision (4) of subsection (a); and de- 


leted subdivision (1) of subsection (b), which 
read “Member of the General Assembly.” 

Session Laws 1983, c. 867, s. 4, effective July 
20, 1983, added subdivision (b)(6). 

Session Laws 1983, c. 922, s. 5, effective ret- 
roactive to Oct. 1, 1982, made a minor stylistic 
change in subdivision (3) of subsection (a) as it 
read prior to the effective date of the amend- 
ment made by c. 761, s. 253. Subdivision (3) of 
subsection (a) has been set out as amended by 
c. 761. 

The 1985 amendment, retroactive to October 
1, 1982, added subdivisions (a)(3a), (b)(3a) and 
(b)(7). 


§ 135-40.3. Effective dates of coverage. 
(a) Employees and Retired Employees. — 


(1) peor and retired em 
will continue to be covere 


loyees covered under the Predecessor Plan 
, subject to the terms hereof. 


2) New employees may apply for coverage to be effective on the first day 
i of the marth following employment, or on a like date the following 


month if the employee 


as enrolled. 
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(3) Employees not enrolling or adding dependents when first eligible in 
accordance with G.S. 135-40.1(7) may enroll later on the first of any 
following month but will be subject to a 12-month waiting period for 
a preexisting health condition, except employees who elect to change’ 
their coverage in accordance with rules adopted by the Executive 
Administrator and Board of Trustees for optional prepaid hospital 
and medical benefit plans. | 

(4) Members of the General Assembly, beginning with the 1985 Session, 
shall become first eligible with the convening of each Session of the 
General Assembly, regardless of a Member’s service during previous 
Sessions. Members and their dependents enrolled when first eligible 
after the convening of each Session of the General Assembly will not 
be subject to any waiting periods for preexisting health conditions. 
Members of the 1983 Session of the General Assembly, not already 
enrolled, shall be eligible to enroll themselves and their dependents 
on or before October 1, 1983, without being subject to any waiting 
periods for preexisting health conditions. | 

(b) Waiting Periods and Preexisting Conditions. — 

(1) New employees and dependents enrolling when first eligible are sub- 
ject to no waiting period for preexisting conditions under the Plan. 

(2) Employees not enrolling or not adding dependents when first eligible 
may enroll later on the first of any following month, but will be 
subject to a twelve-month waiting period for preexisting conditions 
except as provided in subdivision (a)(3) of this section. 

(c) Dependents of Employees and Retired Employees. — . 

(1) Dependents of employees and retired employees who have family cov- 
erage under the Predecessor Plan will continue to be covered subject 
to the terms hereof. 

(2) Employees who have dependents may apply for family coverage at the 
time they enroll as provided in subdivisions (a)(2) and (a)(3) and such 
dependents will be covered under the Plan beginning the same date 
as such employees. 

(3) Employees and retired employees may change from individual to fam- 
ily coverage upon written application at any time after acquiring a 
dependent, and such dependent will be covered under the Plan begin- 
ning the first of the next calendar month following receipt of such 
application by the Plan Administrator. 

(4) Employees who wish to change from family coverage to individual 
coverage shall give written notice to the Plan Administrator within 
31 days after any change in the status of dependents, (resulting from 
death, divorce, etc.) which requires a change from family coverage to 
individual coverage. 

(5) Employees not adding dependents when first eligible may enroll later 
on the first of any following month, but dependents will be subject to 
a 12-month waiting period for preexisting health conditions except as | 
provided in subdivision (a)(3) of this section. | 

(d) Types of Coverage Available. — There are five types of coverage which 
an employee or retiree may elect. | 

(1) Employee Only. — Covers enrolled employees only. Maternity bene- 
fits are provided to employee only. 

(2) Employee and Child(ren). — Covers enrolled employee and all eligible. 
dependent children. Maternity benefits are provided to the employee 
only. 

(3) Employee and Family. — Covers employee and spouse, and all eligi- 


ble dependent children. Maternity benefits are provided to employee 
or enrolled spouse. 
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(4) Split Coverage-Wife. — Covers female State employee whose husband 
is also employed by the State, and who enrolls in (5). Maternity 


benefits provided. : 


(5) Split Coverage-Husband. — Covers male State employee whose wife 
is also employed by the State, and who enrolls in (4). (Also covers 
dependent children). (1981 (Reg. Sess., 1982), c. 1398, s. 6; 1983, c. 
761, 8. 256; c. 922, s. 6; 1985, c. 732, ss. 39-41.) 


Editor’s Note. — Session Laws 1983, c. 761, 
|g. 259, is a severability clause. 

Effect of Amendments. — The first 1983 
amendment, effective July 15. 1983, added 


The second 1983 amendment, effective retro- 
active to Oct. 1, 1982, rewrote subsection (b). 
The 1985 amendment, effective July 12, 
1985, rewrote subdivision (a)(3) and added 


“except as provided in subdivision (a)(3) of this 
section” at the end of subdivisions (b)(2) and 


(c)(5). 


| subdivision (a)(4). 


§ 135-40.4. (Effective until July 1, 1986) Benefits in general. 


In the event a covered person, as a result of accidental bodily injury, disease 
or pregnancy, incurs covered expenses, the Plan will pay benefits up to the 
amounts described in G.S. 135.40.5 through G.S. 135-40.9. 

The Plan is divided into two parts. The first part includes certain benefits 
which are not subject to a deductible or coinsurance. The second part is a 
comprehensive plan and includes those benefits which are subject to both a 
one hundred dollar ($100.00) deductible for each covered individual to an 
aggregate maximum of three hundred dollars ($300.00) per family and coin- 
surance of 90%/10%. There is a limit on out-of-pocket expenses under the 
second part. 

Notwithstanding the provisions of this Article, the Executive Administrator 
and Board of Trustees of the Teachers’ and State Employees’ Comprehensive 
Major Medical Plan may begin the process of negotiating prospective rates of 
charges that are to be allowed under the plan with preferred providers of 
institutional and professional medical care and services. The Executive Ad- 
ministrator and Board of Trustees shall, under the provisions of G.S. 
135-39.5(12), pursue such preferred provider contracts on a timely basis and 
shall make monthly reports to the President of the Senate, the Speaker of the 
House of Representatives, and the Committee on Employee Hospital and Med- 
ical Benefits on its progress in negotiating such prospective rates for allow- 
able charges. (1981 (Reg. Sess., 1982), c. 1398, s. 6; 1983, c. 922, s. 21.8; 1985, 
c. 192, ss. 1, 13; c. 732, s. 64.) 


Section Set Out Twice. — The section 

above is effective until July 1, 1986. For this 
section as amended effective July 1, 1986, see 
the following section, also numbered 135-40.4. 

Effect of Amendments. — The 1983 
amendment, effective Jan. 1, 1984, substituted 
“an aggregate maximum of three hundred dol- 
lars ($300.00)” for “a maximum of three de- 
ductibles” in the third sentence of the second 
paragraph. 


The 1985 amendment by c. 192, ss. 1 and 13, 
effective July 1, 1985, substituted “90%/10%” 
for “95%/5%” at the end of the third sentence of 
the second paragraph, and added the last para- 
graph. 

The 1985 amendment by c. 732, s. 64, effec- 
tive July 12, 1985, inserted “Executive Admin- 
istrator and” preceding “Board of Trustees” in 
the first and second sentences of the last para- 


graph. 


725 
§ 135-40.4 is set out twice. See section headings for effective dates. 


§ 135-40.4 1985 CUMULATIVE SUPPLEMENT 


§ 135-40.4. (Effective July 1, 1986) Benefits in general. 


In the event a covered person, as a result of accidental bodily injury, disease 
or pregnancy, incurs covered expenses, the Plan will pay benefits up to the 
amounts described in G.S. 135-40.5 through G.S. 135-40.9. 

The Plan is divided into two parts. The first part includes certain benefits 
which are not subject to a deductible or coinsurance. The second part is a 
comprehensive plan and includes those benefits which are subject to both a 
one hundred fifty dollar ($150.00) deductible for each covered individual to an 
aggregate maximum of four hundred fifty dollars ($450.00) per family and 
coinsurance of 90%/10%. There is a limit on out-of-pocket expenses under the 
second part. 

Notwithstanding the provisions of this Article, the Executive Administrator 
and Board of Trustees of the Teachers’ and State Employees’ Comprehensive 
Major Medical Plan may begin the process of negotiating prospective rates of 


charges that are to be allowed under the Plan with preferred providers of | 


institutional and professional medical care and services. The Executive Ad- 
ministrator and Board of Trustees shall, under the provisions of G.S. 
135-39.5(12), pursue such preferred provider contracts on a timely basis and 
shall make monthly reports to the President of the Senate, the Speaker of the 
House of Representatives, and the Committee on Employee Hospital and Med- 
ical Benefits on its progress in negotiating such prospective rates for allow- 
able charges. (1981 (Reg. Sess., 1982), c. 1398, s. 6; 1983, c. 922, s. 21.8; 1985, 
cr192, ssvbployd4sien732; s:64;) : 


§ 135-40.5' 


Section Set Out Twice. — This section 
above is effective July 1, 1986. For this section 
as in effect until July 1, 1986, see the preced- 
ing section, also numbered 135-40.4. 

Effect of Amendments. — 

The 1985 amendment by c. 192, ss. 1 and 13, 
effective July 1, 1985, substituted “90%/10%” 
for “95%/5%” at the end of the third sentence of 
the second paragraph, and added the last para- 
graph. 


The 1985 amendment by c. 192, s. 14, effec- 
tive July 1, 1986, substituted “one hundred 
fifty dollar ($150.00) deductible” for “one hun- 
dred dollar ($100.00) deductible” and “four 


hundred fifty dollars ($450.00) per family” for | 


“three hundred dollars ($300.00) per family” in 
the third sentence of the second paragraph. 
The 1985 amendment by c. 732, s. 64, effec- 
tive July 12, 1985, inserted “Executive Admin- 
istrator and” preceding “Board of Trustees” in 
the first and second sentences of the last para- 


graph. 


§ 135-40.5. Benefits not subject to deductible or coinsur- 
ance. 


(a) Repealed by Session Laws 1985, c. 192, s. 5, effective July 1, 1985. 

(b) Ambulatory (Outpatient) Surgery. — The Plan will pay one hundred 
percent (100%) of reasonable and customary charges for facility and surgeon’s 
charges for surgery performed in an ambulatory surgical facility if that sur- 
gery is not normally performed on an outpatient basis. Medical supplies, 
drugs, laboratory and other ancillary services and physicians’ services will be 
covered under the comprehensive section of the Plan. 

(c) Preadmission Testing. — The Plan will pay one hundred percent (100%) 
if reasonable and customary charges for diagnostic, laboratory and x-ray ex- 
aminations performed on an outpatient basis. 

(d) Second Surgical Opinions. — The Plan will pay one hundred percent 
(100%) of reasonable and customary charges for one presurgical consultation 
by a second surgeon regarding the performance of nonemergency surgery. The 
Plan will also pay one hundred percent (100%) of the reasonable and custom- 
ary charges for diagnostic, laboratory and x-ray examinations required by the 
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second surgeon. Second surgical opinions for tonsillectomy and adenoidectomy 
procedures may be provided by Board-qualified pediatricians and family prac- 
} titioners when qualified surgeons are not available to provide second surgical 
} opinions. Should the first two opinions differ as to the necessity of surgery, the 
Plan will pay one hundred percent (100%) of reasonable and customary 
charges for the consultation of the third surgeon. 

As used in this section and the provisions of G.S. 135-40.8(b), second surgi- 
cal opinions shall be required for the following procedures otherwise covered 
by the Plan: transurethral resection of the prostate, hemorrhoidectomy, hys- 
terectomy, tonsillectomy and adenoidectomy, cholecystectomy, revision of the 
} nasal structure, coronary artery bypass surgery, thyroid surgery, and surgery 
f on the knee. Second surgical opinions for coronary by-pass surgery may be 

provided by doctors who are Board-qualified in internal medicine when 
) qualified surgeons are not available to provide a second surgical opinion. The 
Plan Administrator may waive the requirement for obtaining a second surgi- 
cal opinion required by this subsection or required by G.S. 135-40.8(b) if the 
location and availability of surgeons qualified to provide second opinions cre- 
ates an unjust hardship or if the medical condition of the patient would be 
adversely affected. (1981 (Reg. Sess., 1982), c. 1398, s. 6; 1983, c. 922, s. 7; 
1985, c. 192, ss. 5, 9, 12; c. 732, ss. 16-18.) 


Effect of Amendments. — The 1983 The 1985 amendment by c. 192, s. 5, effective 


amendment, effective retroactive to Oct. 1, 
| 1982, added the third and fourth sentences of 
subsection (d). 

The 1985 amendment by c. 192, ss. 9 and 12, 
effective July 1, 1985, added “if that surgery is 
not normally performed on an outpatient ba- 
sis” at the end of the first sentence of subsec- 
tion (b), and added the fifth sentence of subsec- 
tion (d). 


with respect to accidental injury occurring on 
or after July 1, 1985, deleted subsection (a), 
relating to accidental injury. 

The 1985 amendment by c. 732, ss. 16-18, 
effective July 1, 1985, deleted “mastectomy 
and mammoplasty, surgery on the spinal col- 
umn and/or nerves” preceding “revision” in the 
fifty sentence of subsection (d); added the next- 
to-last sentence in subsection (d); added the 
last sentence in subsection (d). 


§ 135-40.6. (Effective until July 1, 1986) Benefits subject to 
deductible and coinsurance (comprehensive 
benefits). 


The following benefits are subject to a deductible of one hundred dollars 
($100.00) per covered individual to an aggregate maximum of three hundred 
dollars ($300.00) per family per fiscal year and are payable on the basis of 
ninety percent (90%) by the Plan and ten percent (10%) by the covered indi- 
vidual up to a maximum of three hundred dollars ($300.00) out-of-pocket per 
calendar year: . 

(1) In-Hospital Benefits. — The Plan pays in-hospital benefits for each 
single confinement, when charged by a hospital, for room accommo- 
dation, including bed, board and general nursing care, but not to 
exceed the charge for semiprivate room or ward accommodations. 

The Plan will pay the following covered charges, when charged by 
a hospital, for each confinement. 
a. Intensive and cardiac nursing care. . 
b. All recognized drugs and medicines for use in the hospital. 
c. Radiation services, including diagnostic x-rays, x-ray therapy, 
radiation therapy and treatment. Chany? 
d. Clinical and pathological laboratory examinations. 
e. Electrocardiograms and electroencephalograms. 


f. Physical therapy. 
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g. Intravenous solutions. 

h. Oxygen and oxygen therapy, plus the use of equipment. 

1. Dressings, ordinary splints, plaster casts and sterile supplies. 

j. Use of operating, delivery, recovery and treatment rooms and 
equipment. 

k. Routine nursery charges, if the mother is eligible to receive mater- 
nity benefits. 

I. Anesthetics and the administration thereof by the hospital’s em- 
ployee anesthesiologist. 

m. Devices or appliances surgically inserted within the body. 

n. Processing and administering of blood and blood plasma. 

o. Children who are born under the coverage type (2), (3), or (5), as 
outlined in G.S. 135-40.3(d), and who remain continuously cov- 
ered are entitled to benefits for treatment of illnesses or congeni- 
tal defect, incubation or isolette care, and treatment of prematu- 
rity or postmaturity. 

If the mother is a covered individual, benefits are provided for the 
newborn’s circumcision and routine nursery care. 

p. When a covered individual is admitted to or transferred to a sec-. 
tion of a hospital providing ambulant, convalescent, or rehabili- 
tative care, benefits are provided up to the average number of 
days of service for treatment of the particular diagnosis or condi- 
tion involved, or more if medical necessity requires. , 

q. The Plan pays benefits for laboratory testing and administration 
of blood provided to a covered individual. When a covered indi- 
vidual is the recipient of transplanted organs or bones, benefits 
are provided for services to the donor which are directly and 
specifically related to the transplantation. , 

r. Thirty days per fiscal year are provided for inpatient treatment of — 
mental illness. Readmission for this condition within 365 days of 
last discharge shall be considered a single confinement. When 
furnished to a patient in a skilled nursing facility, 30 days less 
the days of care already provided for the same illness in a hospi- 
tal are provided. Additional inpatient treatment, based on indi- 
vidual consideration, maybe provided if prior approval is ob- 
tained from the Plan Administrator. , 

s. The use of nebulizers when authorized as medically necessary by 
the attending physician. 

(2) Limitations and Exclusions to In-Hospital Benefits. — 

a. The services of physicians, surgeons and technicians not employed 
by or under contract to the hospital are not covered. 

b. Any admission for diagnostic tests or procedures which could be, 
and generally are, performed on an outpatient basis, if no hospi- 
talization would have been required except for such diagnostic 
services is not covered. However, benefits are provided at ninety 
percent (90%) of Plan benefits for diagnostic tests and procedures 
consistent with the symptoms or diagnosis for which admitted. 

c. The Plan will not cover any admission to a hospital prior to the 
effective date of coverage or beginning prior to the expiration of 
any waiting period so long as the individual remains continu- 
ously in a hospital. 

d. Hospitalization for custodial, domiciliary or sanitarium care, or 
rest cures, is not covered. 

e. Hospitalization for dental care and treatment is not covered, 
except when a hospital setting is medically necessary. 
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f. Prior to admission for scheduled inpatient hospitalization and fol- 
lowing admission for unscheduled inpatient hospitalization, the 
admitting physician shall contract the Plan and secure approval 
certification for an inpatient admission, including a length of 
stay, based upon clinical criteria established by the medical com- 
munity, before any in-hospital benefits are allowed under G:S. 
135-40.8(a). Effective July 1, 1986, failure to secure certification, 
or denial of certification, shall result in in-hospital benefits being 
allowed at the rate and maximum amount of out-of-pocket ex- 
penses established by G.S. 135-40.8(b). Denial of certification by 
the Plan shall be made only after contact with the admitting 
physician and shall be subject to appeal to the Executive Admin- 

__istrator and Board of Trustees. 

(3) Skilled Nursing Facility Benefits. — The Plan will pay benefits in a 
skilled nursing facility which qualifies for delivery of benefits under 
Title XVIII of the Social Security Act (Medicare), as follows: 

After discharge from a hospital for which inpatient hospital bene- 
fits were provided by this Plan for a period of not less than three 
days, and treatment consistent with the same illness or condition for 
which the covered individual was hospitalized, the daily charges will 
be paid for room and board in a semiprivate room or any multibed 
unit up to the maximum benefit specified in subsection (1) of this 
section, less the days of care already provided for the same illness in 
a hospital. 

Credit will be allowed toward private room charges in an amount 
equal to the facility’s most prevalent charge for semiprivate accom- 
modations. Charges will also be paid for general nursing care and 
other services which would ordinarily be covered in a general hospi- 
tal. In order to be eligible for these benefits, admission must occur 
within 14 days of discharge from the hospital. 

In order to qualify for benefits provided by a skilled nursing facil- 
ity, the following stipulations apply: 

a. The services are medically required to be given on an inpatient 
basis because of the covered individual’s need for skilled nursing 
care on a continuing basis for any of the conditions for which he 
or she was receiving inpatient hospital services prior to transfer 
from a hospital to the skilled nursing facility or for a condition 
requiring such services which arose after such transfer and while 
he or she was still in the facility for treatment of the condition or 
conditions for which he or she was receiving inpatient hospital 
services, and 

b. Only on prior referral by and so long as, the patient remains under 
the active care of an attending doctor. 

(4) Outpatient Hospital Benefits. — The Plan pays for services rendered 
in the outpatient department of a hospital, in a doctor’s office, in an 
ambulatory surgical facility, or elsewhere, as follows: 

a. Accidental injury: When services are furnished within 30 days of 
the actual occurrence of injury and provided treatment is initi- 
ated within five days of injury occurrence. Dental services are 
excluded except for oral surgery specifically listed in subsection 
(5)c of this section. 

b. All hospital services for operative procedures. 

c. All hospital services for radiation therapy, treatment by use of x- 
rays, radium, cobalt and other radioactive substances. 

d. All hospital services in connection with pathological examinations 
of tissue removed by resection or biopsy. Routine Pap smears are 
not covered. 
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e. Charges for diagnostic x-rays, clinical laboratory tests, and other 
diagnostic tests and procedures such as electrocardiograms and > 
electroencephalograms. | 

No benefits are provided for screening examinations and rou- 
tine physical examinations to assess general health status in the 
absence of specific symptoms of active illness, routine office visits 
or for doctor’s services for diagnostic procedures covered under 
surgical benefits. | 

(5) Surgical Benefits. — The Plan pays the usual, customary and reason- 
able charges for covered surgical services as follows: 

a. Surgery: Cutting procedures, treatment of fractures, transfusions, 
operative preparation for diagnostic x-ray examinations, surgical 
implantation radiation sources, major endoscopic examinations, 
biopsies, surgical sterilization, other standard services and oper- 
ations. 

For the purpose of this subdivision, the term “standard ser- 
vices and operations” includes the following organ transplants: 
corneal, bone marrow, and kidney. All other organ transplants 
shall be considered nonreimbursable under the Plan. Benefits for 
the above listed organ transplants shall be payable only in accor- 
dance with rules established by the Executive Administrator and 
Board of Trustees. i 

b. Anesthesia: Administration of general, spinal block or local anes- 
thesia. Covered services include pre- and postoperative visits, the 
administration of the anesthetic, fluids and/or blood provided by 
the anesthesiologist and incidental to the anesthesia, and neces- 
sary drugs and materials provided by the anesthesiologist. No 
benefits are provided for administration of local anesthesia or for 
anesthesia administered by the operating surgeon or surgical 
assistant(s). 

c. Oral Surgery: Services which are within the scope of practice of 
both a doctor of medicine and a dentist, such as excision of 
tumors and lesions of the mouth, treatment of jaw fractures and 
surgery to correct injuries of the mouth structure other than 
teeth and their supporting structure. Developmental and congen- 
ital orthognathic surgery procedures will be covered under the 
Plan, provided such surgery is medically necessary, is the only 
method of treatment which will correct the patient’s deformity, is 
not performed for cosmetic reasons, and is approved in advance 
by the Plant Administrator on the basis of the surgeon’s docu- 
mentation that the correction of the deformity is medically nec- 
essary for the maintenance of good physical health. 

d. Maternity Care: independent operative procedures in connection 
with pregnancy, such as: manipulative obstetrical delivery, de- 
livery by Caesarean section, removal of ectopic pregnancy, dila- 
tion and curettage. Benefits for manipulative obstetrical delivery 
include use of forceps and/or episiotomy. No benefits are provided 
for antepartum or postpartum care, except for direct surgical 
procedures of delivery and surgical treatment. 

e. Surgical Assistants: Services of an assistant surgeon when medi- 
cal judgment requires the services of an assistant surgeon and no 
hospital-employed doctor in training is available. 

f. Multiple Procedures: When multiple or bilateral surgical proce- 
dures are performed by the same doctor through separate inci- 
sions or approaches during the same session, the surgical bene- 
fits will be the greater UCR allowance, plus fifty percent (50%) of 
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the lesser UCR allowance. Anesthesia benefits will be the 
greater UCR allowance. 

When multiple surgical procedures are performed by the same 
doctor through the same incision or operative approach, the sur- 
gical benefits are limited to the procedure which has the highest 
UCR allowance. 

When a surgical procedure is performed in two or more stages, 
the surgical benefit for the entire procedure is the same as it 
would be were the procedure performed in one stage (except 
where otherwise provided in the benefit schedule). This limita- 
tion does not apply to anesthesia benefits. 

g. Cleft Palate. Notwithstanding G.S. 135-40.6(6)a and GS. 
135-40.7(11), medical treatment and care needed by an individ- 
ual born with cleft palate, including specialized dental and orth- 
odontic care necessitated by the congenital condition, provided 
that the individual was covered at the time of birth by the Plan 
or the Predecessor Plan. 

(6) Limitations and Exclusions to Surgical Benefits. — 

a. No benefits are provided for dental prostheses such as crowns, or 
dentures; orthodontic care; operative restoration of teeth (fill- 
ings); dental extractions (whether impacted or not impacted); 
apicoectomies; treatment of dental caries, gingivitis, or 
periodontal diseases by gingivectomies or other periodontal! sur- 
gery; vestibuloplasties, alveoplasties, removal of exostosis and 
tori preparatory to fitting of dentures; correction of malocclusion 
by orthognathic surgery or other procedures by repositioning of 
bone tissue except as permitted pursuant to G:S. 135-40.6(5)c; 
removal of cysts incidental to apicoectomies or extraction of 
teeth. 

b. Cosmetic surgery or surgery solely for beautifying purposes is not 
covered, except for procedures related to injury sustained while 
the individual is continuously covered under the Plan. 

c. If a covered individual receives both medical and surgical treat- 
ment for the same condition, by the same doctor, either medical 
or surgical care may be paid, whichever is greater, but not both. 

d. When a covered individual is admitted for medical treatment and 
during the hospital admission is subsequently referred to an- 
other doctor for surgery, medical benefits are provided for hospi- 
tal days prior to the date of referral. 

e. If during hospital admission for necessary medical treatment, sur- 
ery is provided for a wholly distinct and unrelated condition, 
oth medical and surgical benefits are payable, however, the 

same doctor may not be paid both medical and surgical benefits 
provided on the same day. 

f. If during hospital admission for necessary medical treatment, a 
covered individual receives related surgical procedures such as 
paracentesis, biopsy, endoscopy, operative preparation for x-ray 
examination, or other diagnostic procedures for which benefits 
are applicable under the surgical benefits section of the Plan, 
both medical and surgical benefits are payable. _ 

g. No benefits are provided for concurrent co-attending medical and 
surgical care by two or more doctors for the same condition other 
than as provided above. 

h. No benefits will be payable for surgical procedure specifically 
listed by the American Medical Association or the North Caro- 
lina Medical Association as having no medical value. 
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i. No benefits are payable for organ transplants not listed in G.S. 
135-40.6(5)a, nor will benefits be payable for surgical procedures 
determined in the opinion of the Plan Administrator to be experi- 
mental. 

J. No benefits are payable for radial keratotomy surgical procedures. 

(7) Medical Benefits. — 

a. Services of Doctors. — The Plan pays the usual, reasonable and 
customary charges for covered inpatient medical (nonsurgical) 
services. Services are covered if the individual is hospital-con- 
fined and is eligible for hospitalization benefits as described in 
this section. Benefits are provided for exactly the same number 
of days as the individual is entitled to under this section, except 
that medical benefits are provided on both the day of admission 
and the day of discharge. 

In the event a covered individual is treated by two or more co- 
attending doctors during the same hospital confinement for a 
medical (nonsurgical) condition, benefits are limited to payment 
for services provided by the primary attendin doctor, except 
where need is established for supplementary skills for treatment 
of separate and distinct diagnoses or conditions. 

Home, office, and skilled nursing facility visits including (i) 
charges for injected medications, (ii) inpatient care by attending 
medical doctors, radiologists, pathologists, and consultants dur. 
ing such time as hospital benefits are paid under any section of 
this Plan, (iii) care in the outpatient department of a hospital, 
and (iv) administration of shock therapy (drug or electric) includ- 
ing the services of anesthesiologists provided on an office or hos- 
pital outpatient basis for treatment of acute psychotic reaction or 
severe depression. 

b. Consultations. — Consultation services are provided when re- 
quested by the attending doctor and the consultation is necessary 
in conjunction with and directly related to care and treatment of 
the condition for which admitted. No benefits are provided for 
staff consultation required by hospital rules and regulations. 
When a covered individual is admitted for oral surgery, a single 
consultation allowance will be provided for medical examination 
and pre-anesthesia evaluation. 

c. Newborn Care. — When a child is eligible at birth, benefits are 
provided for treatment of illness, injury, prematurity, or congeni- 
tal condition as a registered inpatient. When delivery is by Cae- 
Sarean section, a single consultation allowance will be provided 
for standby, resuscitation, and infant care in the operating room 
provided by a doctor other than the operating surgeon. 

When a mother receives maternity benefits under the Plan for 
a child’s delivery, benefits are provided for examination and su- 
pervision of a normal newborn infant. 

d. Outpatient Psychiatric Care. — The Plan will pay eighty percent 
(80%) UCR for outpatient psychiatric care, not to exceed 50 visits 
and two thousand two hundred dollars ($2,200) per fiscal year. 
This benefit is subject to the one hundred dollar ($100.00) de- 
ductible. Payments made for this benefit are not eligible towards 
the maximum out-of-pocket expenditure. 

(8) Other Covered Charges. — 

a. Prescription Drugs: Prescription legend drugs for use outside of a 
hospital or skilled nursing facility. A rescription legend drug is 
defined as an article the label of tic under the Federal Food, 
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Drug, and Cosmetic Act, is required to bear the legend: “Caution: 
Federal Law Prohibits Dispensing Without Prescription.” Such 
articles may not be sold to or purchased by the public without a 
prescription order. Benefits are provided for insulin even though 
prescription is not required. 

b. Private Duty Nursing: Services of licensed nurses (not immediate 
relatives or members of the participant’s household or private 
duty nursing used in lieu of or as a substitute for hospital staff 
nurses) ordered by the attending doctor for a condition requiring 
skilled nursing services. 

c. Home Health Agency Services: Services provided in a covered indi- 
vidual’s home, when ordered by the attending physician. Ser- 
vices may include medical supplies, equipment, appliances, ther- 
apy services (when provided by a qualified speech therapist or 
licensed physiotherapist), and nursing services. Nursing services 
will be allowed for: 

1. Services of a registered nurse (RN); or 

2. Services of a licensed practical nurse (LPN) under the super- 
vision of a RN; or 

3. Services of a home health aide under the supervision of a RN, 
limited to four hours a day. 

Home health services shall be limited to 60 days per fiscal year, 

except that additional home health services may be provided on 

an individual basis if prior approval is obtained from the Plan 

Administrator. 

d. Licensed Ambulance Service: Local ambulance transportation: 

To or from a hospital for inpatient care or outpatient accident 
care; 

From a hospital to the nearest facility able to provide needed 
services not available at the transferring hospital; or 

From a hospital to a skilled nursing facility. 

The word “local” means ambulance transportation of not more 
than 50 miles unless the Administrator authorizes ambulance 
transportation beyond this distance. 

e. Prosthetic and Orthopedic Appliances and Durable Medical Equip- 
ment: Appliances and equipment including corrective and sup- 
portive devices such as artificial limbs and eyes, wheelchairs, 
traction equipment, inhalation therapy and suction machines, 
hospital beds, braces, orthopedic corsets and trusses, and other 
prosthetic appliances or ambulatory apparatus which are pro- 
vided solely for the use of the participant. Eligible charges in- 
clude repair and replacement when medically necessary. Bene- 
fits will be provided on a rental or purchase basis at the sole 
discretion of the Administrator and agreements to rent or pur- 
chase shall be between the Administrator and the supplier of the 
appliance. eas : 

For the purposes of this subdivision, the term “durable medical 
equipment” means standard equipment normally used in an In- 
stitutional setting which can withstand repeated use, 1s primar- 
ily and customarily used to serve a medical purpose, is generally 
not useful to a person in the absence of an illness or injury and is 
appropriate for use in the home. Decisions of the Plan Adminis- 
trator, the Executive Administrator and Board of Trustees as to 
compliance with this definition and coverage under the Plan 


shall be final. 
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f. Dental Services: Dental surgery and appliances for mouth, jaw, 
and tooth restoration necessitated because of external violent 
and accidental means, such as the impact of moving body, vehicle 
collision, or fall occurring while an individual is covered under 
G.S. 135-40.3. No benefits are provided in connection with injury 
incurred in the act of chewing, nor for damage or breakage of an 
appliance such as bridge or denture being cleaned or otherwise 
not in normal mouth usage at the time of accident, nor for appli- 
ances for orthodontic treatment when a class of malocclusion, 
other than orthognathic, or cross bite has been diagnosed. Bene- 
fits for temporomandibular joint (TMJ) disfunction appliance 
therapy are limited to cases where the TMJ disfunction has been 
diagnosed as solely resulting from accidental means as certified 
by the attending practitioner and approved by the Plan Adminis- 
trator. 

Benefits shall include extractions, fillings, crowns, bridges, or 
other necessary therapeutic and restorative techniques and ap- 
pliances to reasonably restore condition and function to that ex- 
isting immediately prior to the accident. Injury or breakage of 
existing appliances such as bridges and dentures is limited to 
repair of such appliances unless certified as damaged beyond 
repair. 

g. Medical Supplies: Colostomy bags, catheters, dressings, oxygen, 
syringes and needles, and other similar supplies. , 

h. Blood: Transfusions including cost of blood, plasma, or blood 
plasma expanders. 

1. Physical Therapy: Recognized forms of physical therapy for resto- 
ration of bodily function, provided by a doctor, hospital, or by a 
licensed professional physiotherapist. No benefits are provided 
for eye exercises or visual training. 

j. Inhalation Therapy: When provided by a doctor, hospital, or other 
organization. 

k. Speech Therapy: Speech therapy provided by certified speech ther- 
apist. Benefits are provided only in connection with a condition, 
Pine or injury arising while continuously covered under this 
Plan. 

1. Cataract Lenses: Cataract lenses prescribed as medically neces- 
sary for aphakia persons, including charges for necessary exami- 
nations and fittings. Benefits will be limited to one set of cata- 
ract lenses every 24 months for persons 18 years of age or older, 
and one set of cataract lenses every 12 months for persons less 
than 18 years of age. 

m. Cardiac Rehabilitation: Charges, not to exceed six hundred fifty 
dollars ($650.00) per fiscal year, for cardiac exercise therapy and 
cardiac exercise testing when determined medically necessary by 
an attending physician and approved by the Plan Administrator 
for patients with a medical history of myocardial infarction, an- 
gina pectoris, arrhythmias, cardiovascular surgery, hyper- 
lipidemia, or hypertension, provided such charges are incurred in 
a hospital. 

n. Chiropractic Services: Limited to the alignment of the spine and 
releasing of pressure by manipulation in accordance with the 
definitions in G.S. 90-143.1. Maximum benefits for x-rays, ma- 
nipulations, and modalities shall be one thousand dollars 
($1,000) per fiscal year. 
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Section Set Out Twice. — The section 
above is effective until July 1, 1986. For this 
section as amended effective July 1, 1986, see 
the following section, also numbered 135-40.6. 
Editor’s Note. — Session Laws 1983 (Reg. 
Sess., 1984), c. 1110, s. 15, provides: “The De- 
partment of Human Resources is directed to 
conduct an evaluation of the effects of the pro- 
visions of this bill on the availability, utiliza- 
tion, cost and quality of chemical dependency 
treatment in North Carolina. The Department 
shall present an interim report to the 1987 
General Assembly and a final report to the 
1989 General Assembly.” 

“Subsection (8)f’ has been inserted in 
brackets in paragraph (9)b to correct an erro- 
neous reference in the paragraph as enacted. 


shoes (other than attac 
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o. Podiatry Services: Surgery performed by a podiatrist on or after 
October 1, 1985, which charges are exieae of three hundred 
dollars ($300.00) shall require a second opinion by a medical 
doctor. No benefits shall be paid for such surgery performed on or 

_ after that date without such a second opinion. 

(9) Limitations and Exclusions to Other Covered Charges. — No benefits 
are available under this section of the Plan until full utilization is 
made of similar benefits available under other sections of this Plan. 

No benefits will be payable for: 

a. Private duty nursing provided by an immediate relative or mem- 
ber of the covered individual’s household; or private duty nursing 
used in lieu of or as a substitute for hospital staff nurses; 

b. Dental care except as covered under subsection (2)f [subsection 
(8)f] and other dental services covered by the surgical benefits 
section of this Plan, subsection (5)c of this section; 

c. Foot care except in connection with services covered by the surgi- 
cal or inpatient medical benefits section of this Plan, subsections 
(1) and (5) of this section; 

d. Immunizations for prevention of contagious diseases; 

e. Expenses incurred in the event a covered individual is a bed pa- 
tient in a hospital, or skilled nursing facility on the effective date 
of coverage, so long as the covered individual remains so con- 


f. Eyeglasses or other corrective lenses (except for cataract lenses 
certified as medically necessary for aphakia persons), hearing 
aids, braces for teeth, dental plates or bridges or other dental 
prostheses, air-conditioners, vaporizers, humidifiers, mattresses 
(other than as supplied with a hospital bed) and specially built 

hed to artificial limbs or orthopedic 


g. The difference between charges made by doctors and the UCR 
allowance for covered benefits, and the coinsurance expenses re- 


h. Habit forming drugs to support drug dependency; 

i. Any other services not specifically outlined in this Plan. (1981 
(Reg. Sess., 1982), c. 1398, s. 6; 1983, c. 922, ss. 8-14, 21.3, 21.5, 
21.9; 1983 (Reg. Sess., 1984), c. 1110, s. 12; 1985, c. 192, ss. yey. 
6, 6.1, 11, 17; c. 732, ss. 1, 14, 15, 920-22, 27-29, 31-33, 35, 65, 66.) 


Session Laws 1985, c. 192, s. 19, provides: 
‘In administering G.S. 135-40.6 and GS. 
135-40.8 for calendar year 1985, where those 
sections prior to the enactment of Sections 17 
and 18 of this act provided for deductibles and 
maximum out-of-pocket expenses on a calendar 
year basis, the period January 1 through June 
30 of 1985 shall be considered a calendar year.” 

Section 58 of Session Laws 1985, c. 732, pro- 
vides: “Sections 20, 21, 22, and 36 of this act 
provide for certain limitations to be imposed on 
a fiscal year rather than a calendar year basis. 
Notwithstanding the prior law and Section 19 
of this act (new G.S. 135-40.1(7a)), January i 
1985, through July 31, 1985, shall be consid- 
ered a calendar year and August 1, 1985, 
through June 30, 1986, shall be considered a 
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fiscal year for the purpose of Sections 20, 21, 
22, and 36 of this act.” 

Effect of Amendments. — Session Laws 
1983, c. 922, ss. 8-14, 21.3 and 21.5, effective 
retroactive to Oct. 1, 1982, deleted the former 
second paragraph of subdivision (1), relating to 
successive admissions; deleted “but not includ- 
ing the supplying of blood or plasma” at the 
end of paragraph (1)n; added the last sentence 
of paragraph (1)r; added paragraph (1)s; added 
the last sentence of paragraph (5)c; inserted 
“except as permitted pursuant to GS. 
135-40.6(5)c” in paragraph (6)a; rewrote para- 
graph (8)c; added paragraph (8)]; and substi- 
tuted “Eyeglasses or other corrective lenses 
(except for cataract lenses certified as 
medically necessary for aphakia persons)” for 
“Eyeglasses (corrective lenses)” and deleted 
“nebulizers” following “humidifiers” in para- 
graph (9)f. 

Session Laws 1983, c. 922, s. 21.9, effective 
Jan. 1, 1984, in the introductory language sub- 
stituted “an aggregate maximum of three hun- 
dred dollars ($300.00)” for “a maximum of 
three per family” and inserted “per calendar 
year” following “per family.” 

The 1983 (Reg. Sess., 1984) amendment, ef- 
fective January 1, 1985, deleted “alcoholism 
and drug addiction, or any combination 
thereof” at the end of the first sentence of para- 
graph (1)r and substituted “this condition” for 
“any of these conditions” in the second sen- 
tence of paragraph (1)r. 

The 1985 amendment by c. 192, ss. 2, 3 and 
17, effective July 1, 1985, substituted “ninety 
percent (90%) by the Plan and ten percent 
(10%) by the covered individual up to a maxi- 
mum of three hundred dollars ($300.00) out-of- 
pocket” for “ninety-five percent (95%) by the 
Plan and five percent (5%) by the covered indi- 
vidual up to a maximum of one hundred dol- 
lars ($100.00) out-of-pocket” in the introduc- 
tory language, substituted “ninety percent 
(90%)” for “ninety-five percent (95%)” in the 
second sentence of paragraph (2)b, and substi- 
tuted “per fiscal year” for “per calendar year” 
in the introductory paragraph. 

The 1985 amendment by c. 192, ss. 6 and Os" 
effective with respect to accidental injury oc- 
curring on or after July 1, 1985, deleted the 
former last sentence of paragraph (4)a, which 
read “The first three hundred dollars ($300.00) 
of these charges are covered under the first dol- 


1985 CUMULATIVE SUPPLEMENT 


§ 135-40.6 


lar part of the Plan,” and deleted “nonaccident” 
preceding “operative procedures” at the end of 
paragraph (4)b. 

The 1985 amendment by c. 192, s. 11, effec- 
tive January 1, 1986, added paragraph f of sub- 
division (2). 

The 1985 amendment by c. 732, s. 14, effec- 
tive Jan. 1, 1983, added subdivision (5)g. 

The 1985 amendment by c. 732, s. 20, effec- 
tive July 12, 1985, substituted “fiscal year” for 
“calendar year” in the first sentence of subdivi- 
sion (1)r. 

The 1985 amendment by c. 732, s. 21, effec- 
tive July 12, 1985, substituted “fiscal year” for 
“calendar year” in the first sentence of subdivi- 
sion (7)d. 

The 1985 amendment by c. 732, s. 22, effec- 
tive July 12, 1985, substituted “fiscal year” for 
“calendar year” in the last sentence of subdivi- 
sion (8)c. 

The 1985 amendment by c. 732, s. 27, effec- 
tive July 12, 1985, added the second paragraph 
of subdivision (5)a. 

The 1985 amendment by c. 732, s. 28, effec- 
tive July 12, 1985, added subdivision (6)i. 

The 1985 amendment by c. 732, s. 29, effec- 
tive July 12, 1985, added the second paragraph 
of subdivision (8)e. 

The 1985 amendment by c. 732, s. 35, effec- 
tive July 12, 1985, added subdivision (6)j. 

The 1985 amendment by c. 732, s. 31, effec- 
tive Oct. 1, 1985, inserted the language begin- 
ning “nor for appliances for orthodontic treat- 
ment” at the end of the second sentence of the 
first paragraph of subdivision (8)f and added 
the third sentence of the first paragraph of sub- 
division (8)f. . 

The 1985 amendment by c. 732, s. 32, effec- 
tive Oct. 1, 1985, added subdivision (8)n. 

The 1985 amendment by c. 732, s. 33, effec- 
tive Oct. 1, 1985, added subdivision (8)o. 

The 1985 amendment by c. 732, s. 66, effec- 
tive Oct. 1, 1985, added subdivision (8)m. 

The 1985 amendment by c. 732, s. 15, effec- 
tive Jan. 1, 1986, added “Effective July 1, 
1986” at the beginning of the second sentence 
of subdivision (2)f. 

The 1985 amendment by c. 732, s. 65, effec- 
tive Jan. 1, 1986, inserted “Executive Adminis- 


_ trator and” preceding “Board of Trustees” in 


subdivision (2)f, which was added by s. 11 of 
Session Laws 1985, c. 192. 


§ 135-40.6. (Effective July 1, 1986) Benefits subject to de- 
ductible and coinsurance (comprehensive ben- 


efits). 


The following benefits are subject to a deductible of one hundred fifty dol- 
lars ($150.00) per covered individual to an aggregate maximum of four hun- 
dred fifty dollars ($450.00) per family per fiscal year and are payable on the 
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basis of ninety percent (90%) by the Plan and ten percent (10%) by the covered 

. individual up to a maximum of three hundred dollars ($300.00) out-of-pocket 

per calendar year: 

(1) In-Hospital Benefits. — The Plan pays in-hospital benefits for each 
single confinement, when charged by a hospital, for room accommo- 
dation, including bed, board and general nursing care, but not to 
exceed the charge for semiprivate room or ward accommodations. 

The Plan will pay the following covered charges, when charged by 
a hospital, for each confinement. 
. Intensive and cardiac nursing care. 
. All recognized drugs and medicines for use in the hospital. 
Radiation services, including diagnostic x-rays, x-ray therapy, 
radiation therapy and treatment. 
. Clinical and pathological laboratory examinations. 
. Electrocardiograms and electroencephalograms. 
Physical therapy. 

. Intravenous solutions. . 

h. Oxygen and oxygen therapy, plus the use of equipment. 

i. Dressings, ordinary splints, plaster casts and sterile supplies. 

j. Use of operating, delivery, recovery and treatment rooms and 
equipment. 

k. Routine nursery charges, if the mother is eligible to receive mater- 
nity benefits. 

1. Anesthetics and the administration thereof by the hospital’s em- 
ployee anesthesiologist. 

m. Devices or appliances surgically inserted within the body. 

n. Processing and administering of blood and blood plasma. 

0. Children who are born under the coverage type (2), (3), or (5), as 
outlined in G.S. 135-40.3(d), and who remain continuously cov- 

ered are entitled to benefits for treatment of illnesses or congeni- 

tal defect, incubation or isolette care, and treatment of prematu- 
rity or postmaturity. 

: If the mother is a covered individual, benefits are provided for 

the newborn’s circumcision and routine nursery care. 

| p. When a covered individual is admitted to or transferred to a sec- 

| tion of a hospital providing ambulant, convalescent, or rehabili- 

| tative care, benefits are provided up to the average number of 
days of service for treatment of the particular diagnosis or condi- 
tion involved, or more if medical necessity requires. 

q. The Plan pays benefits for laboratory testing and administration 
of blood provided to a covered individual. When a covered indi- 
vidual is the recipient of transplanted organs or bones, benefits 
are provided for services to the donor which are directly and 
specifically related to the transplantation. — 

r. Thirty days per fiscal year are provided for inpatient treatment of 
mental illness. Readmission for this condition within 365 days of 
last discharge shall be considered a single confinement. When 
furnished to a patient in a skilled nursing facility, 30 days less 
the days of care already provided for the same illness in a hospi- 
tal are provided. Additional inpatient treatment, based on indi- 
vidual consideration, may be provided if prior approval is ob- 
tained from the Plan Administrator. 

s. The use of nebulizers when authorized as medically necessary by 
the attending physician. 

(2) Limitations and Exclusions to In-Hospital Benefits. — 
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a. The services of physicians, surgeons and technicians not employed 
by or under contract to the hospital are not covered. 

b. Any admission for diagnostic tests or procedures which could be, 
and generally are, performed on an outpatient basis, if no hospi- 
talization would have been required except for such diagnostic 
services is not covered. However, benefits are provided at ninety 
percent (90%) of Plan benefits for diagnostic tests and procedures 
consistent with the symptoms or diagnosis for which admitted. 

The Plan will not cover any admission to a hospital prior to the 
effective date of coverage or beginning prior to the expiration of 
any waiting period so long as the individual remains continu- 
ously in a hospital. 

d. Hospitalization for custodial, domiciliary or sanitarium care, or 

rest cures, is not covered. 

. Hospitalization for dental care and treatment is not covered, 

except when a hospital setting is medically necessary. 

Prior to admission for scheduled inpatient hospitalization and fol- 
lowing admission for unsehedney inpatient hospitalization, the 
admitting physician shall contact the Plan and secure approval 
certification for an inpatient admission, including a length of 
stay, based upon clinical criteria established by the medical com- 
munity, before any in-hospital benefits are allowed under GS. 
135-40.8(a). Effective July 1, 1986, failure to secure certification, 
or denial of certification, shall result in in-hospital benefits being 
allowed at the rate maximum amount of out-of-pocket expenses 
established by G.S. 135-40.8(b). Denial of certification y the 
Plan shall be made only after contact with the admitting physi- 
cian and shall be subject to appeal to the Executive Administra- 
tor and Board of Trustees. 

(3) Skilled Nursing Facility Benefits. — The Plan will pay benefits in a 
skilled nursing facility which qualifies for delivery of benefits under 
Title XVII of an Social Security Act (Medicare), as follows: 

After discharge from a hospital for which inpatient hospital bene- 
fits were provided by this Plan for a period of not less than three 
days, and treatment consistent with the same illness or condition for 
which the covered individual was hospitalized, the daily charges will 
be paid for room and board in a semiprivate room or any multibed 
unit up to the maximum benefit specified in subsection (1) of this 
section, less the days of care already provided for the same illness in 
a hospital. 

Credit will be allowed toward private room charges in an amount 
equal to the facility’s most prevalent charge for semiprivate accom- 
modations. Charges will also be paid for general nursing care and 
other services which would ordinarily be covered in a general hospi- 
tal. In order to be eligible for these benefits, admission must occur 
within 14 days of discharge from the hospital. 

In order to qualify for beniefité rovided by a skilled nursing facil- 
ity, the following stipulations apply: 

a. The services are medically required to be given on an inpatient 
basis because of the covered individual’s need for skilled nursing 
care on a continuing basis for any of the conditions for which he 
or she was receiving inpatient hospital services prior to transfer 
from a hospital to the skilled nursin facility or for a condition 
requiring such services which arose after such transfer and while 
he or she was still in the facility for treatment of the condition or 
conditions for which he or she was receiving inpatient hospital 
services, and 
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b. Only on prior referral by and so long as, the patient remains under 
the active care of an attending doctor. 

(4) Outpatient Hospital Benefits. — The Plan pays for services rendered 
in the outpatient department of a hospital, in a doctor’s office, in an 
ambulatory surgical facility, or elsewhere, as follows: 

a. Accidental injury: When services are furnished within 30 days of 
the actual occurrence of injury and provided treatment is initi- 
ated within five days of injury occurrence. Dental services are 
excluded except for oral surgery specifically listed in subsection 
(5)c of this section. 

b. All hospital services for operative procedures. 

c. All hospital services for radiation therapy, treatment by use of x- 
rays, radium, cobalt and other radioactive substances. 

d. All hospital services in connection with pathological examinations 
of tissue removed by resection or biopsy. Routine Pap smears are 
not covered. 

e. Charges for diagnostic x-rays, clinical laboratory tests, and other 
diagnostic tests and procedures such as electrocardiograms and 
electroencephalograms. 

No benefits are provided for screening examinations and rou- 
tine physical examinations to assess general health status in the 
absence of specific symptoms of active illness, routine office visits 
or for doctor’s services for diagnostic procedures covered under 
surgical benefits. 

(5) Surgical Benefits. — The Plan pays the usual, customary and reason- 
able charges for covered surgical services as follows: 

a. Surgery: Cutting procedures, treatment of fractures, transfusions, 
operative preparation for diagnostic x-ray examinations, surgical 


implantation radiation sources, major endoscopic examinations, 
biopsies, surgical sterilization, other standard services and oper- 
ations. 

For the purpose of this subdivision, the term “standard ser- 
vices and operations” includes the following organ transplants: 
corneal, bone marrow, and kidney. All other organ transplants 
shall be considered nonreimbursable under the Plan. Benefits for 
the above listed organ transplants shall be payable only in accor- 
dance with rules established by the Executive Administrator and 
Board of Trustees. 

b. Anesthesia: Administration of general, spinal block or local anes- 
thesia. Covered services include pre- and postoperative visits, the 
administration of the anesthetic, fluids and/or blood provided by 
the anesthesiologist and incidental to the anesthesia, and neces- 
sary drugs and materials provided by the anesthesiologist. No 
benefits are provided for administration of local anesthesia or for 
anesthesia administered by the operating surgeon or surgical 
assistant(s). poh 

c. Oral Surgery: Services which are within the scope of practice of 
both a doctor of medicine and a dentist, such as excision of 
tumors and lesions of the mouth, treatment of jaw fractures and 
surgery to correct injuries of the mouth structure other than 
teeth and their supporting structure. Developmental and congen- 
ital orthognathic surgery procedures will be covered under the 
Plan, provided such surgery is medically necessary, 1s the only 
method of treatment which will correct the patient's deformity, is 
not performed for cosmetic reasons, and is approved in advance 
by he Plan Administrator on the basis of the surgeon’s documen- 
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tation that the correction of the deformity is medically Aecosalll 
for the maintenance of good physical health. 

d. Maternity Care: Independent operative procedures in connection. 
with pregnancy, such as: manipulative obstetrical delivery, de- 
livery by Caesarean section, removal of ectopic pregnancy, dila- 
tion and curettage. Benefits for manipulative obstetrical delivery 
include use of forceps and/or episiotomy. No benefits are provided 
for antepartum or postpartum care, except for direct surgical 
procedures of delivery and surgical treatment. 

e. Surgical Assistants: Services of an assistant surgeon when medi- 
cal judgment requires the services of an assistant surgeon and no 
hospital-employed doctor in training is available. 

f. Multiple Procedures: When multiple or bilateral surgical proce- 
dures are performed by the same doctor through separate inci- 
sions or approaches during the same session, the surgical bene- 
fits will be the greater UCR allowance, plus fifty percent (50%) of 
the lesser UCR allowance. Anesthesia benefits will be the 
greater UCR allowance. 

When multiple surgical procedures are performed by the same 
doctor thorough the same incision or operative approach, the | 
surgical benefits are limited to the procedure which has the high- 
est UCR allowance. 

When a surgical procedure is performed in two or more stages, 
the surgical benefit for the entire procedure is the same as it 
would be were the procedure performed in one stage (except 
where otherwise provided in the benefit schedule). This limita- 
tion does not apply to anesthesia benefits. 

g. Cleft Palate. Notwithstanding G.S. 135-40.6(6)a and GS. | 
135-40.7(11), medical treatment and care needed by an individ- 
ual born with cleft palate, including specialized dental and orth- 
odontic care necessitated by the congenital condition, provided 
that the individual was covered at the time of birth by the Plan 
or the Predecessor Plan. 

(6) Limitations and Exclusions to Surgical Benefits. — 

a. No benefits are provided for dental prostheses such as crowns, or 
dentures; orthodontic care; operative restoration of teeth (fill- 
ings); dental extractions (whether impacted or not impacted); 
apicoectomies; treatment of dental caries, gingivitis, or 
periodontal diseases by gingivectomies or other periodontal sur- 
gery; vestibuloplasties, alveoplasties, removal of exostosis and 
tori preparatory to fitting of dentures; correction of malocclusion 
by orthognathic surgery or other procedures by repositioning of 
bone tissue except as permitted pursuant to G.S. 135-40.6(5)e; 
es of cysts incidental to apicoectomies or extraction of 
teeth. 

b. Cosmetic surgery or surgery solely for beautifying purposes is not 
covered, except for procedures related to injury sustained while 
the individual is continuously covered under the Plan. 

c. If a covered individual is admitted for medical and surgical treat- 
ment for the same condition, by the same doctor, either medical 
or surgical care may be paid, whichever is greater, but not both. 

d. When a covered individual is admitted for medical treatment and 
during the hospital admission is subsequently referred to an- 
other doctor for surgery, medical benefits are provided for hospi- 
tal days prior to the date of referral. 
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e. If during the hospital admission for necessary medical treatment, 
surgery is provided for a wholly distinct and unrelated condition, 
both medical and surgical benefits are Pees however, the 
same doctor may not be paid both medical and surgical benefits 
provided on the same day. 

f. If during hospital admission for necessary medical treatment, a 
covered individual receives related surgical procedures such as 
paracentesis, Lath endoscopy, operative preparation for x-ray 
examination, or other diagnostic procedures for which benefits 
are applicable under the surgical benefits section of the Plan, 
both medical and surgical benefits are payable. 

g. No benefits are provided for concurrent co-attending medical and 
surgical care by two or more doctors for the same condition other 
than as provided above. 

h. No benefits will be payable for surgical procedure specifically 
listed by the American Medical Association or the North Caro- 
lina Medical Association as having no medical] value. 

i. No benefits are payable for organ transplants not listed in GS. 
135-40.6(5)a, nor will benefits be eabie for surgical procedures 
determined in the opinion of the Plan Administrator to be experi- 
mental. 

j. No benefits are payable for radial keratotomy surgical procedures. 

(7) Medical Benefits. — 

a. Services of Doctors. — The Plan pays the usual, reasonable and 
customary charges for covered inpatient medical (nonsurgical) 
services. Services are covered if the individual is hospital-con- 
fined and is eligible for hospitalization benefits as described in 
this section. Benefits are provided for exactly the same number 
of days as the individual is entitled to under this section, except 
that medical benefits are provided on both the day of admission 
and the day of discharge. 

In the event a covered individual is treated by two or more co- 
attending doctors during the same hospital confinement for a 
medical (nonsurgical) condition, benefits are limited to payment 
for services provided by the primary attending doctor, except 
where need is established for supplementary skills for treatment 
of separate and distinct diagnoses or conditions. 

Home, office, and skilled nursing facility visits re, (i) 
charges for injected medications, (ii) inpatient care by attending 

medical doctors, radiologists, pathologists,and consultants dur- 
ing such time as hospital benefits are paid under any section of 
this Plan, (iii) care in the outpatient department of a hospital, 
and (iv) administration of shock therapy (drug or electric) includ- 
ing the services of anesthesiologists provided on an office or hos- 
pital outpatient basis for treatment of acute psychotic reaction or 
severe depression. 

b. Consultations. — Consultation services are provided when re- 
quested by attending doctor and the consultation is necessary 1n 
conjunction with and directly related to care and treatment of 
the condition for which admitted. No benefits are provided for 
staff consultation required by hospital rules and regulations. 
When a covered individual is admitted for oral surgery, a single 
consultation allowance will be provided for medical examination 

nd pvre-anesthesia evaluation. 

Cc. Nan bort Care. — When a child is eligible at birth, benefits are 
provided for treatment of illness, injury, prematurity, or congen1- 
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tal condition as a registered inpatient. When delivery is by Cae. 
sarean section, a single consultation allowance will be provided 
for standby, resuscitation, and infant care in the operating room 
provided by a doctor other than the operating surgeon. | 

When a mother receives maternity benefits under the Plan for 
a child’s delivery, benefits are provided for examination and su- 
pervision of a normal newborn infant. 

d. Outpatient Psychiatric Care. — The Plan will pay eighty percent 
(80%) UCR for outpatient psychiatric care, not to eneaed 50 visits 
and two thousand two hundred dollars ($2,200) per fiscal year, 
This benefit is subject to the one hundred fifty dollars ($150.00) 
deductible. Payments made for this benefit are not eligible to- 
wards the maximum out-of-pocket expenditure. | 

(8) Other Covered Charges. — | 

a. Prescription Drugs: Prescription legend drugs for use outside of a 
hospital or skilled nursing facility. A prescription legend drug is 
defined as an article the label of which, under the Federal Food, 
Drug, and Cosmetic Act, is required to bear the legend: “Caution: | 
Federal Law Prohibits Dispensing Without Prescription.” Such | 
articles may not be sold to or purchased by the public without a | 
prescription order. Benefits are provided for insulin even though 
prescription is not required. | 

b. Private Duty Nursing: Services of licensed nurses (not immediate | 
relatives or members of the participant’s household or private 
duty nursing used in lieu of or as a substitute for hospital staff 
nurses) ordered by the attending doctor for a condition requiring 
skilled nursing services. 

c. Home Health Agency Services: Services provided in a covered indi- 
vidual’s home, when ordered by the attending physician. Ser- 
vices may include medical supplies, equipment, appliances, ther- 
apy services (when provided by a qualified speech therapist or 
licensed physiotherapist), and nursing services. N ursing services 
will be allowed for: 

1. Services of a registered nurse (RN); or 

2. Services of a licensed practical nurse (LPN) under the su- 
pervision of a RN; or 

3. Services of a home health aide under the supervision of a 

RN, limited to four hours a day. 
Home health services shall be limited to 60 days per fiscal year, 
except that additional home health services may be provided on 
an individual basis if prior approval is obtained from the Plan 
Administrator. 

d. Licensed Ambulance Service: Local ambulance transportation: 

To or from a hospital for inpatient care or outpatient accident 
care; 

From a hospital to the nearest facility able to provide needed 
services not available at the transferring hospital; or 

From a hospital to a skilled nursing facility. 

The word focal” means ambulance transportation of not more 
than 50 miles unless the Administrator authorizes ambulance 
transportation beyond this distance. 

e. Prosthetic and Orthopedic Appliances and Durable Medical Equip- 
ment: Appliances and equipment including corrective and sup- 
portive devices such as artificial limbs and eyes, wheelchairs, 
traction equipment, inhalation therapy and suction machines, 
hospital beds, braces, orthopedic corsets and trusses, and other 
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prosthetic appliances or ambulatory apparatus which are pro- 
vided solely for the use of the participant. Eligible charges in- 
clude repair and replacement when medically necessary. Bene- 
fits will be provided on a rental or purchase basis at the sole 
discretion of the Administrator and agreements to rent or pur- 
chase shall be between the Administrator and the supplier of the 
appliance. 

For the purposes of this subdivision, the term “durable medical 
equipment” means standard equipment normally used in an in- 
stitutional setting which can withstand repeated use, is primar- 
ily and customarily used to serve a medical purpose, is generally 
not useful to a person in the absence of an illness or injury and is 
appropriate for use in the home. Decisions of the Plan Adminis- 
trator, the Executive Administrator and Board of Trustees as to 
compliance with this definition and coverage under the Plan 
shall be final. 

f. Dental Services: Dental surgery and appliances for mouth, jaw, 
and tooth restoration necessitated because of external violent 
and accidental means, such as the impact of moving body, vehicle 
collision, or fall occurring while an individual is covered under 
G.S. 135-40.3. No benefits are provided in connection with injury 
incurred in the act of chewing, nor for damage or breakage of an - 
appliance such as bridge or denture being cleaned or otherwise 
not in normal mouth usage at the time of accident, nor for appli- 
ances for orthodontic treatment when a class of malocclusion, 
other than orthognathic, or cross bite has been diagnosed. Bene- 
fits for temporomandibular joint (TMJ) disfunction appliance 
therapy are limited to cases where the TMJ disfunction has been 
diagnosed as solely resulting from accidental means as certified 
by the attending practitioner and approved by the Plan Adminis- 
trator. 

Benefits shall include extractions, fillings, crowns, bridges, or 
other necessary therapeutic and restorative techniques and ap- 
pliances to reasonably restore condition and function to that ex- 
isting immediately prior to the accident. Injury or breakage of 
existing appliances such as bridges and dentures is limited to 
repair of such appliances unless certified as damaged beyond 
repair. 

g. Medical Supplies: Colostomy bags, catheters, dressings, oxygen, 
syringes and needles, and other similar supplies. 

| h. Blood: Transfusions including cost of blood, plasma, or blood 
plasma expanders. 

i. Physical Therapy: Recognized forms of physical therapy for resto- 
ration of bodily function, provided by a doctor, hospital, or by a 
licensed professional physiotherapist. No benefits are provided 
for eye exercises or visual Be rere . 

j. Inhalation Therapy: When provided by a doctor, hospital, or other 

| organization. 

k. aeeH Therapy: Speech therapy provided by certified speech ther- 
apist. Benefits are provided only in connection with a condition, 
illness, or injury arising while continuously covered under this 
Plan. ; 

1. Cataract Lenses: Cataract lenses prescribed as medically neces- 
sary for aphakia persons, including charges for necessary examl- 
nations and fittings. Benefits will be limited to one set of cata- 
ract lenses every 24 months for person 18 years of age or older, 
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and one set of cataract lenses every 12 months for persons less 
than 18 years of age. | 
m. Cardiac Rehabilitation: Charges, not to exceed six hundred fifty 
dollars ($650.00) per fiscal year, for cardiac exercise therapy and 
cardiac exercise testing when determined medically necessary by 
an attending physician and approved by the Plan Administrator 
for patients with a medical history of myocardial infarction, an- 
gina pectoris, arrhythmias, cardiovascular surgery, hyper-' 
lipidemia, or hypertension, provided such charges are incurred in| 

a hospital. 

n. Chiropractic Services: Limited to the alignment of the spine and 
releasing of pressure by manipulation in accordance with the 
definitions in G.S. 90-143.1. Maximum benefits for x-rays, ma- 
nipulations, and modalities shall be one thousand dollars’ 
($1,000) per fiscal year. : 

o. Podiatry Services: Surgery performed by a podiatrist on or after 
October 1, 1985, which charges are in excess of three hundred 
dollars ($300.00) shall. require a second opinion by a medical’ 
doctor. No benefits shall be paid for such surgery performed on or 
after that date without such a second opinion. 

(9) Limitations and Exclusions to Other Covered Charges. — No benefits | 
are available under this section of the Plan until full utilization is 
made of similar benefits available under other sections of this Plan. | 

No benefits will be payable for: : 

a. Private duty nursing provided by an immediate relative or mem- | 
ber of the covered individual’s household; or private duty nursing | 
used in lieu of or as a substitute for hospital staff nurses; | 

b. Dental care except as covered under subsection (2)f [subsection | 
(8)f] and other dental services covered by the surgical benefits | 
section of this Plan, subsection (5)c of this section; | 

c. Foot care except in connection with services covered by the surgi- 
cal or inpatient medical benefits section of this Plan, subsections 
(1) and (5) of this section; 

d. Immunizations for prevention of contagious diseases; 

e. Expenses incurred in the event a covered individual is a bed pa- 
tient in a hospital, or skilled nursing facility on the effective date 
of coverage, so long as the covered individual remains so con- 
fined; 

f. Eyeglasses or other corrective lenses (except for cataract lenses 
certified as medically necessary for aphakia persons), hearing 
aids, braces for teeth, dental plates or bridges or other dental 
prostheses, air-conditioners, vaporizers, humidifiers, mattresses 
(other than as supplied with a hospital bed) and specially built 
shoes (other than attached to artificial limbs or orthopedic 
braces); 

g. The difference between charges made by doctors and the UCR 
allowance for covered benefits, and the coinsurance expenses re- 
quired under this Plan; 

h. Habit forming drugs to support drug dependency; 

i. Any other services not specifically outlined in this Plan. (1981 
(Reg. Sess., 1982), c. 1398, s. 6; 1983, c. 922, ss. 8-14, 21.3, 21.5, 
21.9; 1983 (Reg. Sess., 1984), c. 1110, s. 12; 1985, c. 192, ss. 2, 3, 
6, 6.1, 11, 16, 17; c. 732, ss. 1, 14, 15, 20-22, 27-29, 31-33, 35, 65, 
66.) 


, 
y 
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, Section Set Out Twice. — The section 
above is effective July 1, 1986. For this section 
_as in effect until July 1, 1986, see the preced- 
ing section, also numbered 135-40.6. 
_ Editor’s Note. — 
' Session Laws 1985, c. 192, s. 19, provides: 
“In administering G.S. 135-40.6 and GS. 
.135-40.8 for calendar year 1985, where those 
sections prior to the enactment of Sections 17 
and 18 of this act provided for deductibles and 
maximum out-of-pocket expenses on a calendar 
year basis, the period January 1 through June 
80 of 1985 shall be considered a calendar year.” 
_ Section 58 of Session Laws 1985, c. 732, pro- 
vides: “Sections 20, 21, 22, and 36 of this act 
_provide for certain limitations to be imposed on 
¢ fiscal year rather than a calendar year basis. 
Notwithstanding the prior law and Section 19 
of this act (new G.S. 135-40.1(7a)), January 1, 
/1985, through July 31, 1985, shall be consid- 
ered a calendar year and August 1, 1985, 
through June 30, 1986, shall be considered a 
fiscal year for the purpose of Sections 20, 21, 
22, and 36 of this act.” 
| Effect of Amendments. — 

The 1985 amendment by c. 192, ss. 2, 3 and 
17, effective July 1, 1985, substituted “ninety 
percent (90%) by the Plan and ten percent 

(10%) by the covered individual up to a maxi- 
mum of three hundred dollars ($300.00) out-of- 
pocket” for “ninety-five percent (95%) by the 
Plan and five percent (5%) by the covered indi- 
vidual up to a maximum of one hundred dol- 
lars ($100.00) out-of-pocket” in the introduc- 
tory language, substituted “ninety percent 
(90%)” for “ninety-five percent (95%)” in the 
second sentence of paragraph (2)b, and substi- 
tuted “per fiscal year” for “per calendar year” 
in the introductory paragraph. 
The 1985 amendment by c. 192, ss. 6 and 6.1, 
effective with respect to accidental injury oc- 
curring on or after July 1, 1985, deleted the 
former last sentence of paragraph (4)a, which 
read “The first three hundred dollars ($300.00) 
of these charges are covered under the first dol- 
lar part of the Plan,” and deleted “non acci- 
dent” preceding “operative procedures” at the 
end of paragraph (4)b. 

The 1985 amendment by c. 192, s. 11, effec- 
tive January 1, 1986, added paragraph f of sub- 
division (2). 

The 1985 amendment by c. 192, s. 15, effec- 

‘tive July 1, 1986, substituted “one hundred 
fifty dollars ($150.00) per covered individual to 
an aggregate maximum of four hundred fifty 
dollars ($450.00) per family” for “one hundred 
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dollars ($100.00) per covered individual to an 
aggregate maximum of three hundred dollars 
($300.00) per family” in the introductory lan- 
guage. 

The 1985 amendment by c. 192, s. 16, as 
amended by c. 732, s. 1, effective July 1, 1986, 
substituted “one hundred fifty dollars 
($150.00)” for “one hundred dollar ($100.00)” 
in subdivision (7)d. 

The 1985 amendment by c. 732, s. 14, effec- 
tive Jan. 1, 1983, added subdivision (5)g. 

The 1985 amendment by c. 732, s. 20, effec- 
tive July 12, 1985, substituted “fiscal year” for 
“calendar year” in the first sentence of subdivi- 
sion (1)r. 

The 1985 amendment by c. 732, s. 21, effec- 
tive July 12, 1985, substituted “fiscal year” for 
“calendar year” in the first sentence of subdivi- 
sion (7)d. © 

The 1985 amendment by c. 732, s. 22, effec- 
tive July 12, 1985, substituted “fiscal year” for 
“calendar year” in the last sentence of subdivi- 
sion (8)c. 

The 1985 amendment by c. 732, s. 27, effec- . 
tive July 12, 1985, added the second paragraph 
of subdivision (5)a. 

The 1985 amendment by c. 732, s. 28, effec- 
tive July 12, 1985, added subdivision (6)i. 

The 1985 amendment by c. 732, s. 29, effec- 
tive July 12, 1985, added the second paragraph 
of subdivision (8)e. 

The 1985 amendment by c. 732, s. 31, effec- 
tive Oct. 1, 1985, inserted the language begin- 
ning “nor for appliances for orthodontic treat- 
ment” at the end of the second sentence of the 
first paragraph of subdivision (8)f and added 
the third sentence of the first paragraph of sub- 
division (8)f. 

The 1985 amendment by c. 732, s. 35, effec- 
tive July 12, 1985, added subdivision (6)j. 

The 1985 amendment by c. 732, s. 32, effec- 
tive Oct. 1, 1985, added subdivision (8)n. 

The 1985 amendment by c. 782, s. 33, effec- 
tive Oct. 1, 1985, added subdivision (8)o. 

The 1985 amendment by c. 732, s. 66, effec- 
tive Oct. 1, 1985, added subdivision (8)m. 

The 1985 amendment by c. 732, s. 15, effec- 
tive Jan. 1, 1986, added “Effective July 1, 
1986” at the beginning of the second sentence 
of subdivision (2)f. 

The 1985 amendment by c. 732, s. 65, effec- 
tive Jan. 1, 1986, inserted “Executive Adminis- 
trator and” preceding “Board of Trustees” in 
subdivision (2)f, which was added by s. 11 of 
Session Laws 1985, c. 192. 
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| 
§ 135-40.7. General limitations and exclusions. | 

The following shall in no event be considered covered expenses nor wil) 
benefits described in G.S. 135-40.5 through G.S. 135-40.11 be payable for 

(1) Charges for any services rendered to a person prior to the date cover. 
age under this Plan becomes effective with respect to such person 

(2) Charges for care in a nursing home, home for the aged, or convales. 
cent home for custodial or domiciliary care or for rest cures. | 

(3) Charges to the extent paid, or which the individual is entitled to have 
paid, or to obtain without cost, in accordance with any government 
laws or regulations except Medicare. If a charge is made to any such 
person which he or she is legally required to pay, any benefits under 
this Plan will be computed in accordance with its provisions, taking 
into account only such charge. “Any government” includes the fed- 
eral, State, provincial or local government, or any political subdivi- 
sion thereof, of the United States, Canada or any other country. 

(4) Charges for services rendered in connection with any occupational 
injury or disease arising out of and in the course of employment with 
any employer, if (i) the employer furnishes, pays for or provides reim- 
bursement for such charges, or (ii) the employer makes a settlement 
payment for such charges, or (iii) the person incurring such charges 
waives or fails to assert his or her rights respecting such charges. 

(5) Charges for any care, treatment, services or supplies other than those 
which are certified by a physician who is attending the individual as_ 
being required for the necessary treatment of the injury or disease. 

(6) Charges for any services rendered as a result of injury or sickness due 
to an act of war, declared or undeclared, which act shall have oc-| 
curred after the effective date of a person’s coverage under the Plan. 

(7) Charges for personal services such as barber services, guest meals, 
radio and TV rentals, etc. | 

(8) Charges for any services with respect to which there is no legal obli- 
gation to pay. For the purposes of this item, any charge which 
exceeds the charge that would have been made if a person were not 
covered under this Plan shall, to the extent of such excess, be treated 
as a charge for which there is no legal obligation to pay; and any 
charge made by any person for anything which is normally or cus- 
tomarily furnished by such person without payment from the recipi- 
ent or user thereof shall also be treated as a charge for which there is. 
no legal obligation to pay. 

(9) Charges during a continuous hospital confinement which commenced 
prior to the effective date of the person’s coverage under this Plan. 

(10) Charges in excess of either the usual, customary and reasonable 
charge for or the fair and reasonable value of the services or supply 
which gives rise to the expense; provided that in each instance the 
extent that a particular charge is usual, customary and reasonable or 
fair and reasonable shall be measured and determined by comparing 
the charge with charges made for similar things to individuals of 
similar age, sex, income and medical condition in the locality con- 
cerned, and the result of such determination shall constitute the 
maximum allowable as covered medical expenses unless the Plan 
Administrator finds that considerations of fairness and equity in a 
particular set of circumstances require that greater or lesser charges 
be considered as covered medical expenses in that set of circum- 
stances. 

(11) Charges for or in connection with any dental work or dental treat- 
ment except to the extent that such work or treatment is specifically 
provided for under the Plan. Excluded is payment for surgical bene- 


746 


| 1385-40.7A TEACHERS AND STATE EMPLOYEES RETIREMENT § 1385-40.7A 


fits for tooth replacement, such as crowns, bridges or dentures; orth- 
odontic care; filling of teeth; extraction of teeth (whether or not 
impacted); root canal therapy; removal of root tips from teeth; treat- 
ment for tooth decay, inflammation of gingiva, or surgical procedures 
on diseased gingiva or other periodontal surgery; repositioning soft 
tissue, reshaping bone, and removal of bony projections from the 
ridges preparatory to fitting of dentures; removal of cysts incidental 
to removal of root tips from teeth and extraction of teeth; or other 
dental procedures involving teeth and their bones or tissue support- 
ing structure. 

(12) Charges incurred for any medical observations or diagnostic study 
when no disease or injury is revealed, unless proof satisfactory to the 
Plan Administrator is furnished that (i) the claim is in order in all 
other respects, (ii) the covered individual had a definite symptomatic 
condition of disease or injury other than hypochondria, and (iii) the 
medical observation and diagnostic studies concerned were not un- 
dertaken as a matter of routine physical examination or health 
checkup. 

(13) Charges for eyeglasses or other corrective lenses (except for cataract 
lenses certified as medically necessary for aphakia persons) and hear- 
ing aids or examinations for the prescription or fitting thereof. 

(14) Charges for cosmetic surgery or treatment except that charges for 
cosmetic surgery or treatment required for correction of damage 
caused by accidental injury sustained by the covered individual while 
this insurance or its predecessor plan is in force on his or her account 
or to correct congenital deformities or anomalies shall not be ex- 
cluded if they otherwise qualify as covered medical expenses. 

(15) Admissions for diagnostic tests or procedures which could be, and 
generally are, performed on an outpatient basis and inpatient ser- 
vices or supplies which are not consistent with the diagnosis, for 
which admitted. 

(16) Costs denied by the Plan Administrator as part of its overall pro- 
gram of claim review and cost containment. (1981 (Reg. Sess., 1982), 
c. 1398, s. 6; 1983, c. 922, ss. 15, 21.4.) 


' Effect of Amendments. — The 1983 any orthognathic procedures,” and inserted “or 
amendment, effective retroactive to Oct. 1, other corrective lenses (except for cataract 
(982, deleted the last sentence of subdivision lenses certified as medically necessary for 
11), which read “This exclusion also applies to aphakia persons)” in subdivision (13). 


§ 135-40.7A. (Effective until January 1, 1988) Special provi- 
sions for chemical dependency. 


(a) Except as otherwise provided in this section, benefits for treatment of 
shemical dependency are covered by the Plan and shall be subject to the same 
deductibles, durational limits, and coinsurance factors as are benefits for 
hysical illness generally. ae: i 
(b) Notwithstanding any other provisions of this Part, the maximum bene- 

fit for each covered individual for treatment for chemical dependency is as 
follows: 

30 consecutive day period $ 3,000 

fiscal year 5,000 

lifetime pick 2 15,000 
_ Effective October 1, 1985, daily benefits are limited to one hundred dollars 
($100.00) per day except for medical detoxification treatment under rules to 
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| 
| 
§ 135-40.74) 


be established by the Executive Administrator and Board of Trustees. Expen’ | 
ditures incurred before January 1, 1985, shall not count toward the maximun | 


imposed by this subsection. 


(c) Notwithstanding any other provision of this Part, provisions for benefit; | 


for necessary care and treatment of chemical dependency under this Par 
shall provide for benefit payments for the following providers of neceraanl 
care and treatment of chemical dependency: 
(1) The following units of a general hospital licensed under Article 5 al 
General Statutes Chapter 131E: 
a. Chemical dependency units in facilities licensed after October 1| 


1984; 
b. Medical units; 
c. Psychiatric units; and 


(2) The following facilities licensed after J uly 1, 1984, under Article 1A 0 
General Statutes Chapter 131E: 
a. Chemical dependency units in psychiatric hospitals; 


, 


b. Chemical dependency hospitals; 

c. Residential chemical dependency treatment facilities; 

d. Social setting detoxification facilities or programs; 

e. Medical detoxification facilities or programs; and 

(3) Duly licensed physicians and duly licensed practicing psychologists 

and certified professionals working under the direct supervision 0} 

such physicians or psychologists in facilities described in (1) and (2) 

above and in day/night programs or outpatient treatment facilities 

licensed after July 1, 1984, under Article 1A of General Statutes 

Chapter 122 or Article 2 of General Statutes Chapter 122C. 
Provided, however, that nothing in this subsection shall prohibit the Plan 
from requiring the most cost effective treatment setting to be utilized by the 
person undergoing necessary care and treatment for chemical dependency; 


(1983 (Reg. Sess., 


Section Set Out Twice. — The section 
above is effective until Jan. 1, 1988. For this 
section as amended effective Jan. 1, 1988, see 
the following section, also numbered 
§ 135-40.7A. 

Editor’s Note. — Session Laws 1983 (Reg. 
Sess., 1984), c. 1110, s. 17, makes this section 
effective January 1, 1985. 

Session Laws 1983 (Reg. Sess., 1984), c. 
1110, s. 15, provides: “The Department of 
Human Resources is directed to conduct an 
evaluation of the effects of the provisions of 
this bill on the availability, utilization, cost 
and quality of chemical dependency treatment 
in North Carolina. The Department shall 
present an interim report to the 1987 General 
Assembly and a final report to the 1989 Gen- 
eral Assembly.” 

The reference in subdivision (c)(2) of this sec- 
tion to Article 1A of Chapter 131E was proba- 
bly intended to refer to Article 1A of Chapter 
122; 

Session Laws 1985, c. 589, s. 66 provides that 
rules to implement the act which are autho- 
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rized to be adopted by the act or which are 
otherwise authorized to be adopted by law may 
be adopted at any time after ratification (July 
4, 1985), but shall not become effective before 
January 1, 1986. 

Section 58 of Session Laws 1985, c. 732, pro- 
vides: “Sections 20, 21, 22, and 36 of this act 
provide for certain limitations to be imposed on 
a fiscal year rather than a calendar year basis. 
Notwithstanding the prior law and Section 19 
of this act (new G.S. 135-40.1(7a)). January 1, 
1985, through July 31, 1985, shall be consid- 
ered a calendar year and August 1, 1985, 
through June 30, 1986, shall be considered a 
fiscal year for the purpose of Sections 20, 21, 
22, and 36 of this act.” 

Session Laws 1985, c. 589, s. 65 is a sever- 
ability clause. 

Effect of Amendments. — The 1985 
amendment by c. 589, s. 43 (a), effective Janu- 
ary 1, 1986, inserted “or Article 2 of General 
Statutes Chapter 122C” in subdivision (c)(8). 

The 1985 amendment by c. 7382, s. 36, effec- 
tive July 12, 1985, rewrote subsection (b). 


748 
§ 135-40.7A is set out twice. See section headings for effective 


dates. 


§ 135-40.7A TEACHERS AND STATE EMPLOYEES RETIREMENT § 135-40.7A 
§ 135-40.7A. (Effective January 1, 1988) Special provisions 


for chemical dependency. 


(a): Except as otherwise provided in this section, benefits for treatment of 
chemical dependency are covered by the Plan and shall be subject to the same 
deductibles, durational limits, and coinsurance factors as are benefits for 
physical illness generally. 


(b) Notwithstanding any other provisions of this Part, the maximum bene- 


fit for each covered individual for treatment for chemical dependency is as 


follows: 

) 30 consecutive day period 
fiscal year 

lifetime 


$ 3,000 
5,000 
15,000 


Effective October 1, 1985, daily benefits are limited to one hundred dollars 
($100.00) per day except for medical detoxification treatment under rules to 
be established by the Executive Administrator and Board of Trustees. Expen- 
ditures incurred before January 1, 1985, shall not count toward the maximum 
imposed by this subsection. 

(c) Notwithstanding any other provision of this Part, provisions for benefits 
for necessary care and treatment of chemical dependency under this Part 
shall provide for benefit payments for the following providers of necessary 
care and treatment of chemical dependency: | 

(1) The following units of a general hospital licensed under Article 5 of 
General Statutes Chapter 131E: 
a. ae ee dependency units in facilities licensed after October 1, 
4; 
b. Medical units; 
c. Psychiatric units; and 
(2) The following facilities licensed after July 1, 1984, under Article 1A of 
General Statutes Chapter 131E: 
a. Chemical dependency units in psychiatric hospitals; 
b. Chemical dependency hospitals; 
c. Residential chemical dependency treatment facilities; 
d. Social setting detoxification facilities or programs; 
e. Medical detoxification facilities or programs; and 
(3) Duly licensed physicians and duly licensed practicing psychologists 
and certified professionals working under the direct supervision of 
such physicians or psychologists in facilities described in (1) and (2) 
above and in day/night programs or outpatient treatment facilities 
licensed after July 1, 1984, under [or] Article 2 of General Statutes 
Chapter 122C. 
Provided, however, that nothing in this subsection shall prohibit the Plan 
from requiring the most cost effective treatment setting to be utilized by the 
person undergoing necessary care and treatment for chemical dependency. 
(1983 (Reg. Sess., 1984), c. 1110, s. 11; 1985, c. 589, s. 43(a), (b); c. 732, s. 36.) 


be adopted at any time after ratification (July 
4, 1985), but shall not become effective before 


Section Set Out Twice. — The section 
above is effective Jan. 1, 1988. For this section 


_as in effect until Jan. 1, 1988, see the preceding 
section, also numbered § 135-40.7A. 

Editor’s Note. — 

Session Laws 1985, c. 589, s. 66 provides that 
rules to implement the act which are autho- 
rized to be adopted by the act or which are 
otherwise authorized to be adopted by law may 


January 1, 1986. 

Section 58 of Session Laws 1985, c. 732, pro- 
vides: “Sections 20, 21, 22, and 36 of this act 
provide for certain limitations to be imposed on 
a fiscal year rather than a calendar year basis. 
Notwithstanding the prior law and Section 19 
of this act (new G.S. 135-40.1(7A)), January 1, 
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1985, through July 31, 1985, shall be consid- 
ered a calendar year and August 1, 1985, 
through June 30, 1986, shall be considered a 
fiscal year for the purpose of Sections 20, 21, 
22, and 36 of this act.” 

Session Laws 1985, c. 589, s. 65 is a sever- 
ability clause. 

The word “or” has been bracketed preceding 
“Article 2 of General Statutes Chapter 122C” 
in subdivision (c)(3), since Session Laws 1985, 
c. 589, s. 43(b), effective Jan. 1, 1988, deleted 
“Article 1A of General Statutes Chapter 122” 
in that subdivision following “under” but did 
not delete “or” following the deleted language. 


1985 CUMULATIVE SUPPLEMENT 


Effect of Amendments. 


sion (c)(3). 


The 1985 amendment, effective July 12, | 


1985, rewrote subsection (b). 


§ 135-40.8. Out-of-pocket expenditures. 


(a) For the balance of any fiscal year after each eligible employee, retired 
employee, or dependent satisfies the cash deductible, the Plan pays ninety 


percent (95%) of the eligible expenses outlined in G.S. 135-40.6. The covered 


individual is then responsible for the remaining ten percent (10%) until three 
hundred dollars ($300.00), in excess of the deductible, has been paid out-of- 


pocket. The Plan then pays one hundred percent (100%) of the remaining | 


covered expenses. 


(b) Where a covered individual fails to obtain a second surgical opinion as | 
required under the Plan, the covered individual shall be responsible for fifty 
percent (50%) of the eligible expenses, provided, however, that no covered 


individual shall be required to pay out-of-pocket in excess of one thousand | | 


dollars ($1,000). 


(c) Notwithstanding any other provision of this Article, on the first day off 
each confinement the Plan does not pay the first seventy- -five dollars ($75.00) | 
of the room accommodation charge allowable under G.S. 135-40.6(1). Any | 
readmission within 60 days after discharge for the same reason shall be con- | 


sidered the same confinement for the purpose of this subsection. The exclusion | 
made under this subsection shall not count toward the deductible nor toward 
the maximum amount of out-of-pocket costs. (1981 (Reg. Sess., 1982), c. 1398, 
s. 6; 1983, c. 922, s. 16; 1985, c. 192, ss. 4, 8, 10, 18.) 


Editor’s Note. — Session Laws 1985, c. 192, 
s. 19, provides: 

“In administering G.S. 135-40.6 and GS. 
135-40.8 for calendar year 1985, where those 
sections prior to the enactment of Sections 17 
and 18 of this act provided for deductibles and 
maximum out-of-pocket expenses on a calendar 
year basis, the period January 1 through J une 
30 of 1985 shall be considered a calendar year.” 

Effect of Amendments. — The 1983 
amendment, effective retroactive to Oct. 1, 
1982, designated the first paragraph as subsec- 
tion (a) and added subsection (b). 


§ 135-40.9. Maximum benefits. 


The 1985 Sabana effective July 1, 1985, 


substituted “fiscal year” for “calendar year” 


near the beginning of the first sentence of sub- | 
section (a), substituted “ninety percent (90%)” 


for “ninety-five percent (95%)” in the first sen- 


tence of subsection (a), substituted “ten percent | 
(10%)” for “five percent (5%)” and “three hun- | 


dred dollars ($300.00)” for “one hundred dol- 
lars ($100.00)” in the second sentence of sub- 


section (a), substituted “fifty percent (50%)” for — 
“twenty percent (20%)” in subsection (b), and 


added subsection (c). 


§ 135-40.9 


— The 1985 | 
amendment by c. 589, s. 43 (a), effective Janu- | 
ary 1, 1986, inserted “or Article 2 of General | 
Biaites Chapter 122C” in subdivision (c)(3). | 

The 1985 amendment by c. 589, s. 43(b), ef- | 
fective January 1, 1988, deleted “Article 1A of | 
General Statutes Chapter 122” following “li- | 
censed after July 1, 1984, under” in subdivi- | 


: 


| 


The maximum lifetime benefit for each covered individual will be five hun- 
dred thousand dollars ($500,000). (1981 (Reg. Sess., 1982), c. 1398, s. 6.) | 
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| § 135-40.10. Persons eligible for Medicare. 


| (a) Benefits payable for covered expenses under this Plan in G.S. 135-40.5 
through G.S. 135-40.9 will be reduced by any benefits payable for the same 
: covered expenses under Medicare, so that Medicare will be the primary car- 
rier. 
_ (b) For those participants eligible for Medicare, the State’s new Plan will be 
administered on a “carve out” basis. The provisions of the new Plan are ap- 
plied to the charges not paid by Medicare (Parts A & B). In other words, those 
charges not paid by Medicare would be subject to the deductible and coinsur- 
ee of the new Plan just as if the charges not paid by Medicare were the total 
ill. 

All charges for outpatient surgery, preadmission testing and accidents are 
covered at one hundred percent (100%) subject to the Plan’s provisions. Of 
» course all payments are subject to usual, customary, and reasonable charges. 

(c) For those individuals eligible for Part A (at no cost to them), benefits 
) under this program will be reduced by the amounts to which the covered 
‘individuals would be entitled to under Parts A and B of Medicare, even if they 
) choose not to enroll for Part B. (1981 (Reg. Sess., 1982), c. 1398, s. 6.) 


| § 135-40.11. Cessation of coverage. 


_ (a) Coverage under this Plan of an employee and his or her dependents or of 
' a retired employee and his or her dependents shall cease on the earliest of the 
following dates: 

: (1) The day after the employee or retired employee dies. Any surviving 

dependents may then elect to continue the same coverage under the 
Plan by submitting written application within 30 days after the 
death of the employee or retired employee, to the Plan Administrator 
and by paying the cost for such coverage when due at the applicable 
fees. Such coverage shall cease on the last day of the month in which 
such surviving dependent dies. 

(2) The last day of the month in which an employee’s employment with 
the State is terminated as provided in subsection (c) of this section. 

(3) The day a divorce becomes final. 

(4) The last day of the month in which an employee or retired employee 
requests cancellation of coverage. 

(5) The last day of the month in which a covered individual enters active 
military service. 

_ (b) Coverage under this Plan as a dependent child shall cease as of the last 

day of the month in which such person marries, attains age 19 and is not a 
full-time student, ceases to be physically or mentally incapacitated after he or 
she was certified to be covered beyond age 19, or ceases to be a full-time 
student. 

(c) Termination of employment shall mean termination for any reason, in- 
cluding layoff and leave of absence, except as provided in (a)(1) and (2) of this 
section, but shall not, for purposes of this Plan, include retirement upon which 
the employee is granted an immediate service or disability pension under and 
pursuant to the Teachers’ and State Employees’ Retirement System of North 

Carolina. 

(1) In the event of termination for any reason, coverage under this Plan 
for an employee and his or her dependents may be continued for a 
period of not more than twelve months, provided that the first three 
months shall be on a fully contributory basis, and the premium for 
the remaining nine months shall be fifty percent (50%) of the total 
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amount calculated by adding the fully contributory premium to the | 
applicable premium for conversion coverage under G.S. 135-40.12 but | 
in any case the premium for the remaining nine months shall not be 
less than the fully contributory premium. The employee must have 
been covered under this Part for at least three months in order to be 
eligible for this extension. The employee must pay in advance to the 


employer the total cost of the Plan for up to a three-month extension, 
and if the employee has elected such three-month extension and de- | 
sires to elect up to three additional extensions of up to three months | 


each as provided in this subdivision, the employee shall pay in ad- 
vance to the employer the total cost of such extensions in advance of 
the beginning of each three-month period. 
This provision will be preempted when the individual becomes eli- 
gible for any other employer-sponsored group coverage. 
(2) In the event of layoff, coverage under this Plan for an employee and 
his or her dependents may be continued for a period of not more than 


: 


1 
| 
i 


12 months by the employee’s paying one hundred percent (100%) of | 


the cost. 


(3) In the event of approved leave of absence without pay, other than for | 


active duty in the armed forces of the United States, coverage under 
this Plan for an employee and his or her dependents may be contin- 
ued during the period of such leave of absence by the employee’s 
paying one hundred percent (100%) of the cost. 


(4) If employment is terminated in the second half of a calendar month 
and the covered individual has made the required contribution for 
any coverage in the following month, that coverage will be continued | 


to the end of the calendar month following the month in which em- 
ployment was terminated. 


(5) Employees paid for less than 12 months in a year, who are terminated | 
at the end of the work year and who have made contributions for the 
non-work months, will continue to be covered to the end of the period | 
for which they have made contributions, with the understanding that | 
if they are not employed by another State-covered employer under | 
this Plan at the beginning of the next work year, the employee will | 
refund to the ex-employer the amount of the employer’s cost paid for | 


them during the non-paycheck months. 
(6) Any employee receiving disability salary continuation under a pro- 
gram of benefits established under G.S. 135-34, or an employee on 
leave of absence without pay due to illness or injury for up to 12 
months, is entitled to continued coverage under the Plan for the 
employee and any eligible dependents by the employee’s paying one 
hundred percent (100%) of the cost. 
(d) No benefits will be paid by this Plan for any expenses incurred or treat- 


ment received after cessation of coverage as provided in subsections (a) or (b) | 


of this section, except that in the event of hospital confinement at that time, 


hospitalization benefits as described in G.S. 135-40.6 will continue to the | 


extent provided therein. (1981 (Reg. Sess., 1982), c. 1398, s. 6; 1983, c. 922, ss. 
17, 19-21; 1985, c. 732, ss. 13, 34.) 


Effect of Amendments. — Session Laws Session Laws 1983, c. 922, ss. 19-21, effective 
1983, c. 922, s. 17, effective retroactive to Oct. July 22, 1983, substituted the language begin- 
1, 1982, substituted “approved” for “approval” ning “six months” for “three months” at the 


———e 


ee er em 


in subdivision (c)(8). end of the first sentence of the first paragraph — 
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of subdivision (c)(1), rewrote the third sentence 
of the first paragraph of subdivision (c)(1), 
which read “Also, the employee must pay in 
‘advance to the employer the total cost of the 
Plan for the length of the extension,” and in- 
‘serted “employer-sponsored” in the second 
paragraph of subdivision (c)(1). 

The 1985 amendment by c. 732, s. 13, effec- 
tive July 1, 1985, substituted “twelve months” 
for “six months” and substituted “remaining 
nine months” for “second three months” in two 
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graph of subdivision (c)(1) and substituted “up 
to three additional extensions of up to three 
months each” for “a second extension of up to 
three months,” substituted “such extensions” 
for “such second extension,” and substituted 
“each three-month period” for “the second 
three-month period” in the third sentence of 
the first paragraph of subdivision (c)(1). 

The 1985 amendment by c. 732, s. 34, effec- 
tive July 12, 1985, added subdivision (c)(6). 


places in the first sentence of the first para- 


§ 135-40.12. Conversion. 


(a) Upon a cessation of group coverage under the Plan and/or eligibility for 
group coverage under the Plan, an employee or dependent shall be entitled to 
a conversion to nongroup coverage without the necessity of a physical exami- 
nation. Such conversion coverage shall include hospitalization, surgical, and 
medical benefits as contained in the major medical and alternative plan con- 
version provisions of Article 26C of Chapter 58 of the General Statutes. The 
Executive Administrator and Board of Trustees in their sole discretion shall 
approve the conversion coverage, which shall be administered by the Plan 
Administrator through an insurance contract arranged by the Plan Adminis- 
trator, or administered as otherwise directed by the Executive Administrator 
and Board of Trustees. An eligible employee or dependent must apply for 
conversion coverage within 30 days after termination of group eligibility. 

(b) The Executive Administrator and Board of Trustees shall provide for 
the continuation of conversion privilege exercised under the predecessor plan, 
on a fully contributory basis. The Executive Administrator and Board of 
Trustees shall consult with the Committee on Employee Hospital and Medical 
Benefits before taking action under this subsection. (1981 (Reg. Sess., 1982), c. 


1398, s. 6; 1983, c. 922, s. 21.6; 1985, c. 732, ss. 30, 56.) 


Editor’s Note. — Session Laws 1983, c. 922, 
s. 22, provides in part that s. 21.6, which 
rewrote subsection (a), is effective Oct. 1, 1983, 
but that any otherwise qualified person cov- 
ered under the Plan at any time from Oct. 1, 
1982 through Sept. 30, 1983 may obtain cover- 
age under that section beginning Oct. 1, 1983. 

Session Laws 1983, c. 922, s. 21.12, provides: 
“In order to provide a Reserve for Conversion 
pursuant to G.S. 135-40.12, every current em- 
ployee enrolled in the Plan shall have deducted 
from his monthly salary the amount of twenty- 
five cents (25¢) to be paid to the Board of 
Trustees of the Teachers’ and State Employees’ 
Comprehensive Major Medical Plan. Every em- 
ploying agency of the enrolled employee shall 
also pay to the Board of Trustees a like 
monthly amount to be used to provide a Re- 


serve for Conversion. Once an employee or de- 
pendent converts to nongroup coverage in ac- 
cordance with G.S. 135-40.12, premiums shall 
be on a fully contributory basis.” 

Session Laws 1983, c. 922, s. 22, makes s. 
21.12 of the act effective Oct. 1, 1983. 

Effect of Amendments. — The 1983 
amendment, effective Oct. 1, 1983, rewrote 
subsection (a). 

The 1985 amendment, effective July 12, 
1985, inserted “and/or eligibility for group cov- 
erage under the Plan” in the first sentence of 
subsection (a), substituted “their sole discre- 
tion” for “its sole discretion” in the third sen- 
tence of subsection (a) and inserted “Executive 
Administrator and” preceding “Board of 
Trustees” throughout the section. 


§ 135-40.13. Coordination of benefits. 


(a) Benefits Subject to This Provision. — All of the benefits provided under 
_ this Comprehensive Major Medical Plan. 


(b) Definitions. — 
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(1) “Plan” means any Plan providing benefits or services for or by reason 
of medical or dental care or treatment, which benefits or services are 
provided by (i) group, blanket or franchise insured or uninsured cov-| 
erage, (ii) hospital services prepayment Plan on a group basis, medi-| 
cal service prepayment Plan on a group basis, group practice, or other 
prepayment coverage on a group basis, (iii) any coverage under labor- 
management trusteed plans, union welfare plans, employer organiza- 
tion plans, or employee benefit organization plans, and (iv) any cover- 
age under governmental programs except Medicare, or any coverage 
required or provided by any statute, which coverage is not otherwise 
excluded from the calculation of benefits under this Plan, but the 
term “Plan” shall not include any individual policies. 

The term “Plan” shall be construed separately with respect to each 
policy, contract, or other arrangement for benefits or services and 
separately with respect to that portion of any such policy, contract, or 
other arrangement which reserves the right to take the benefits or 
services of other plans into consideration in determining its benefits 
and that portion which does not. 

(2) “Covered services” means any necessary, reasonable and customary 
item of expense at least a portion of which is covered under at least | 
one of the plans covering the person for whom claim is made. To the | 
extent legally possible, it shall be synonymous with allowable ex- | 
penses. When a Plan provides benefits in the form of services rather | 
than cash payments, the reasonable cash value of each service ren- | 
dared shall be deemed to be both an allowable expense and a benefit | 

ald. i 

(3) “Claim determination period” means any period of time during which | 

a person covered by this Plan is eligible to receive benefits. | 
(c) Effect on Benefits. — | 
(1) This provision shall apply in determining the benefits as to a person | 
covered under this Plan for any claim determination period if, for the | 
covered services incurred as to such a person during such claim deter- | 
mination period, the sum of: 
a. The benefits that would be payable under this Plan in the absence | 
of this provision, and 

b. The benefits that would be payable under all other plans in the | 
absence therein of provisions of similar purpose of this provision | 
would exceed the usual and customary charges for such covered 
services. 

(2) As to any claim determination period with respect to which this provi- 
sion is applicable, the benefits that would be payable under this Plan | 
in the absence of this provision for the covered services incurred as to | 
such person during such claim determination period shall be reduced | 

| 


| 


to the extent necessary so that the sum of such reduced benefit and | 
all the benefits payable for such covered services under all other | 
plans, except as provided in Item (3) immediately below, shall not 
exceed the total of such covered services. Benefits payable under 
another Plan include the benefits that would have been payable had 
claim been duly made therefor. In the case of another Plan which | 
does not contain a provision coordinating its benefits, the benefits of 
such other Plan shall be determined before the benefits of this Plan. 
A Plan without a coordination of benefits provision shall be deemed 
a ie be the primary carrier within the meaning of this Plan. 
3) If: 
a. Another Plan which is involved in Item (2) immediately above and 
which contains provisions coordinating its benefits with those of 
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this Plan would, according to its rules, determine its benefits 
after the benefits of this Plan have been determined, and 

b. The rules set forth in Item (4) immediately below would require 
this Plan to determine its benefits before such other Plan, then 
the benefits of such other plan will be ignored for the purposes of 
determining the benefits under this Plan. 

(4) For the purposes of Item (3) immediately above, the rules establishing 
the order of benefit determination are: 

a. The benefits of a Plan which covers the person on whose covered 
services claim is based other than as a dependent shall be deter- 
mined before the benefits of a Plan which covers such person as a 
dependent; 

b. The benefits of a Plan which covers the person on whose covered 
services claim is based as a dependent of a male person shall be 
determined before the benefits of a Plan which covers such per- 
son as a dependent of a female person; 

c. When roles [rules] a and b immediately above do not establish an 
order of benefit determination, the benefits of a Plan which has 
covered the person on whose covered services claim is based for 
the longer period of time shall be determined before the benefits 
of a Plan which had covered such person for the shorter period of 
time. 

(5) When this provision operates to reduce the total amount of benefits 
otherwise payable as to a person covered under this Plan during any 
claim determination period, each benefit that would be payable in the 
absence of this provision shall be reduced proportionately, and such 
reduced amount shall be charged against any applicable benefit limit 
of this Plan. 

(d) Medicare Participants’ Eligibility. — In the case of employees eligible 
‘under the Plan who are also eligible for Medicare benefits, benefits under the 
Plan will be paid in coordination with Medicare benefits in a manner consis- 
tent with federal law. 

(e) Right to Receive and Release Necessary Information. — For the purpose 
of determining the applicability of and implementing the terms of this provi- 
sion of this Plan or any provision of similar purpose of any other Plan, the 
Plan Administrator may, without the consent of or notice to any person, re- 
lease to or obtain from any insurance company or other organization or person 
any information, with respect to any person, which the Plan Administrator 
deems to be necessary for such purposes. Any person claiming benefits under 
this Plan shall furnish to the Plan Administrator such information as may be 
necessary to implement the provision. 

(f) Facility of Payment. — Whenever payments which should have been 
made under this Plan, in accordance with this provision, have been made 

under any other plans, the Plan Administrator shall have the right, exercis- 
able alone and in its sole discretion, to pay over to any organizations making 
such other payments any amounts it shall determine to be warranted in order 
to satisfy the intent of this provision, and amounts to be paid shall be deemed 
to be benefits paid under this Plan, and, to the extent of such payments, the 
Plan Administrator shall be fully discharged from liability under the Plan. 

(g) Right of Recovery. — Whenever payments have been made by the Plan 
Administrator with respect to covered services in a total amount which is, at 
any time, in excess of the maximum amount of payment necessary at that 
time to satisfy the intent of this provision, irrespective of to whom paid, the 
Plan Administrator shall have the right to recover such payments, to the 
extent of such excess, from among one or more of the following, as the Plan 
Administrator shall determine: any persons to or for or with respect to whom 
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| 


such payments were made, any insurance companies, or any other organiza-| 
| 


tions. (1981 (Reg. Sess., 1982), c. 1398, s. 


Effect of Amendments. — The 1983 
amendment, effective retroactive to Oct. 1, 
1982, rewrote subsection (d), which read 
“Medicare Participants’ Eligibility. — For par- 


§ 135-40.14. Right to amend. 


6; 1983, c. 922, s. 18.) | 
ticipants eligible for Medicare, Medicare bene- 
fits will be paid in coordination with benefits 
hereunder so that Medicare benefits will be 


primary.” 


The General Assembly reserves the right to alter, amend, or repeal Parts 2 
and 3 of this Article. (1981 (Reg. Sess., 1982), c. 1398, s. 6; 1985, c. 732, s. 62.) 


Effect of Amendments. — The 1985 
amendment, effective July 12, 1985, substi- 


§§ 135-41 to 135-49: Reserved for 


tuted “Parts 2 and 3 of this Article” for “this 
Parts: 


future codification purposes. 


ARTICLE 4. 
Uniform Judicial Retirement Act of 1973. 


§ 135-50. Short title and purpose. 
(a) This Article shall be known and may be cited as the “Consolidated 


Judicial Retirement Act.” 


(b) The purpose of this Article is to improve the administration of justice by 
attracting and retaining the most highly qualified talent available within the 
State to the positions of justice and judge, district attorney and solicitor, and 
clerk of superior court, within the General Court of Justice. (1973, c. 640, s. 1; 


1983 (Reg. Sess., 1984), culo ssag,. oo 


Editor’s Note. — Session Laws 1983 (Reg. 
Sess., 1984), c. 1031, ss. 24 and 25, provide: 

“Sec. 24. Article 4A and 4B of Chapter 135 
of the General Statutes are repealed and the 
assets and liabilities of the former Uniform 
Solicitorial and Uniform Clerks of Superior 
Court Retirement Systems shall be transferred 
to the Consolidated Judicial Retirement Sys- 
tem in the amounts calculated and in order of 
precedence as follows: (1) the accumulated con- 
tributions of members of the former Systems 
shall be transferred from the annuity savings 
funds of the former Systems to the annuity 
savings fund of the Consolidated Judicial Re- 
tirement System to the credit of each individ- 
ual member; and, (2) all reserves held in the 
pension accumulation funds of the former Sys- 
tems shall be transferred to the pension accu- 


mulation fund of the Consolidated Judicial Re- | 
tirement System. | 

“Sec. 25. Any and all accrued or inchoate 
rights of members and beneficiaries of the for- 
mer Uniform Solicitorial and Uniform Clerks 
of Superior Court Retirement Systems shall, 
from and after the effective date of this act, be 
transferred to the Consolidated Judicial Re- 
tirement System and all benefits and allow- 
ances shall be payable by the Consolidated Ju-— 
dicial Retirement System.” 

Effect of Amendments. — The 1983 (Reg. 
Sess., 1984) amendment, effective January 1, 
1985, substituted “Consolidated Judicial Re- 
tirement Act” for “Uniform Judicial Retire- 
ment Act of 1973” in subsection (a) and 
rewrote subsection (b). The act also changed 
the title of this Article. 
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§ 135-51. Scope. 


(a) This Article provides consolidated retirement benefits for all justices 
and judges, district attorneys, and solicitors who are serving on January 1, 
1974, and who become such thereafter; and for all clerks of superior court who 
are so serving on J anuary 1, 1975, and who become such thereafter. 

(b) For justices and judges of the appellate and superior court divisions of 
the General Court of Justice who so served prior to January 1, 1974, the 
provisions of this Article supplement and, under certain circumstances, re- 
place the provisions of Articles 6 and 8, as the case may be, of Chapter 7A of 
the General Statutes. 

For district attorneys and judges of the district court of the General Court of 
Justice who so served prior to January 1, 1974, the provisions of this Article 
supplement and, under certain circumstances, replace the provisions of Arti- 
cle 1 of this Chapter. 

For clerks of superior court of the General Court of Justice who so served 
prior to January 1, 1975, the provisions of this Article supplement and, under 
certain circumstances, replace the provisions of Article 1 of this Chapter. 

(c) The retirement benefits of any person who becomes a justice or judge, 
district attorney, or solicitor on and after January 1, 1974, or clerk of superior 
court on and after January 1, 1975, shall be determined solely in accordance 
with the isa of this Article. (1973, c. 640, s. 1; 1983 (Reg. Sess., 1984), c. 
1031, s. 4. 


Effect of Amendments. — The 1983 (Reg. 
Sess., 1984) amendment, effective January 1, 
1985, rewrote this section. 


§ 135-53. Definitions. 


The following words and phrases as used in this Article, unless a different 
meaning is plainly required by the context, shall have the following mean- 
ings: | 
(4a) “Clerk of superior court” shall mean the clerk of superior court pro- 

vided for in G.S. 7A-100(a). 

(5) “Compensation” shall mean all salaries and wages derived from pub- 
lic funds which are earned by a member of the Retirement System for 
his service as a justice or judge, or district attorney, or clerk of supe- 
rior court. 

(6a) “District attorney” shall mean the district attorney or solicitor pro- 
vided for in G.S. 7A-60. 

(12) “Membership service” shall mean service as a judge, district attor- 
ney, or clerk of superior court rendered while a member of the Retire- 
ment System. 

(13) “Previous system” shall mean, with respect to any member, the re- 
tirement benefit provisions of Article 6 and Article 8 of Chapter 7 A of 
the General Statutes, to the extent that such Article or Articles were 
formerly applicable to the member, and in the case of judges of the 
district court division, and district attorney, and clerk of superior 
court of the General Court of Justice, the Teachers’ and State Em- 
ployees’ Retirement System. Oe 

(18) “Retirement System” shall mean the “Consolidated Judicial Retire- 
ment System” of North Carolina, as established in this Article. 

(1973, c. 640, s. 1; 1983 (Reg. Sess., 1984), c. 1031, ss. 5-10.) 
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Only Part of Section Set Out. — As the 
rest of the section was not affected by the 
amendment, it is not set out. 

Effect of Amendments. — The 1983 (Reg. 
Sess., 1984) amendment, effective January 1, 
1985, added subdivision (4a), inserted “or dis- 
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subdivision (5), added subdivision (6a), rewrote 
subdivision (12), inserted “and district attor- 
ney, and clerk of superior court” in subdivision. 
(13), and substituted “Consolidated Judicial 
Retirement System” for “Uniform Judicial Re- 
tirement System” in subdivision (18). 


trict attorney, or clerk of superior court” in 


§ 135-54. Name and date of establishment. 


A Retirement System is hereby established and placed under the manage- 
ment of the Board of Trustees for the purpose of providing retirement allow- 
ances and other benefits under the provisions of this Article for justices and 
judges, district attorneys, and clerks of superior court of the General Court of | 
Justice of North Carolina, and their survivors. The Retirement System so 
created shall be established as of January 1, 1974. 

The Retirement System shall have the power and privileges of a corporation 
and shall be known as the “Consolidated Judicial Retirement System of North 
Carolina,” and by such name all of its business shall be transacted. (1973, c. 
640, s. 1; 1983 (Reg. Sess., 1984), c. 1031, s. 11.) 


Effect of Amendments. — The 1983 (Reg. 
Sess., 1984) amendment, effective January 1, 
1985, inserted “district attorneys, and clerks of 


superior court” in the first paragraph and sub- 
stituted “Consolidated” for “Uniform” in the 
second paragraph. 


§ 135-55. Membership. 


(a) The membership of the Retirement System shall consist of: 
(1) All judges and district attorneys in office on January 1, 1974; 
(2) All persons who become judges and district attorneys or reenter ser- 
vice as judges and district attorneys after January 1, 1974; 
(3) All clerks of superior court in office on January 1, 1975; and 
(4) All persons who become clerks of superior court or reenter service as 
clerks of superior court after January 1, 1975. — 
(b) The membership of any person in the Retirement System shall cease 
upon: 
(1) The withdrawal of his accumulated contributions after he is no longer 
a judge, district attorney or clerk of superior court, or 
(2) His retirement under the provisions of the Retirement System, or 
(3) His death. (1973, c. 640, s. 1; 1983 (Reg. Sess., 1984), c. 1031, ss. 12, 
13.) 


Effect of Amendments. — The 1983 (Reg. 
Sess., 1984) amendment, effective January 1, 
1985, inserted “and district attorneys” in sub- 
divisions (a)(1) and (a)(2), deleted “and” at the 
end of subdivision (a)(1), substituted a 


semicolon for a period at the end of subdivision 
(a)(2), inserted subdivisions (a)(3) and (a)(4), 

- and inserted “district attorney or clerk of supe- 
rior court” in subdivision (b)(1). 


§ 135-56. Creditable service. 


(a) Subject to such rules and regulations as the Board of Trustees shall 
adopt with regard to the verification of a judge’s prior service, the prior ser- 
vice of a judge shall consist of his service rendered prior to J anuary 1, 1974, as 
a justice of the Supreme Court, judge of the Court of Appeals, judge of the 
superior court, judge of the district court division of the General Court of 
Justice, as administrative officer of the courts, or as a solicitor or district 
attorney. 
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_ (c) On and after January 1, 1984, the creditable service of a member who 
_was a member of the former Uniform Solicitorial or Uniform Clerks of Supe- 
rior Court Retirement Systems at the time of merger of those Systems into 
this Consolidated Judicial Retirement System and whose accumulated contri- 
_ butions are transferred from those Systems to this System, includes service 
_ that was creditable in the Uniform Solicitorial and Uniform Clerks of Supe- 
rior Court Retirement Systems; and membership service with those Retire- 
_ ment Systems is membership service with this Retirement System. 

(d) Any member may purchase creditable service for service as a judge, 
district attorney, or clerk of superior court, when not otherwise provided for in 
this section, and as a judge of any lawfully constituted court of this State 
inferior to the superior court, not to include service as a magistrate, justice of 
the peace or mayor’s court judge. The member, after the transfer of any accu- 
mulated contributions from the Teachers’ and State Employees’ Retirement 
System or Local Governmental Employees’ Retirement System, shall pay an 
- amount equal to the full cost of the service credits calculated on the basis of 
the assumptions used for purposes of the actuarial valuation of the System’s 
liabilities, taking into account the additional retirement allowance arising on 
account of the additional service credit commencing at the earliest age at 
which the member could retire with an unreduced retirement allowance as 
' determined by the Board of Trustees upon the advice of the consulting actu- 
ary. 
(e) Any member may purchase creditable service for service as a member of 
the General Assembly not otherwise creditable under this section, provided 
the service is not credited in the Legislative Retirement Fund nor the Legisla- 
tive Retirement System, and further provided the member pays a lump sum 
amount equal to the full cost of the additional service credits calculated on the 
basis of the assumptions used for the purposes of the actuarial valuation of the 
System’s liabilities, taking into account the additional retirement allowance 
arising on account of the additional service credits commencing at the earliest 
age at which a member could retire on an unreduced retirement allowance as 
determined by the Board of Trustees upon the advice of the consulting actu- 
ary, plus an administrative fee to be set by the Board of Trustees. (1973, c. 
640, s. 1; 1977, c. 936; 1983 (Reg. Sess., 1984), c. 1031, ss. 14, 15; 1985, c. 649, 
s. 1.) | 


Only Part of Section Set Out. — As the 1985, substituted “judge’s” for “member’s” and 
rest of the section was not affected by the “judge” for “member” in subsection (a) and 
amendment, it is not set out. added subsections (c) and (d). 

Effect of Amendments. — The 1983 (Reg. The 1985 amendment, effective July 8, 1985, 
Sess., 1984) amendment, effective January 1, added subsection (e). 


§ 135-56.1: Repealed by Session Laws 1983 (Regular Session 1984), c. 
1031, s. 16, effective January 1, 1985. 


§ 135-56.2. Creditable service for other employment. 


Any member may purchase creditable service for service as a State teacher 
or employee, as defined under G.S. 135-1(10) and (25), and for service as an 
employee of local government, as defined under G.S. 128-21(10). A member, 
upon the completion of 10 years of membership service, may also purchase 
creditable service for periods of federal employment, provided that the mem- 
ber is not receiving any retirement benefits resulting from this federal em- 
ployment, and provided that the member is not vested in the particular fed- 
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eral retirement system to which the member may have belonged while a! 
federal employee. The member, after the transfer of any accumulated contri- 
butions from the Teachers’ and State Employees’ Retirement System or Local _ 
Governmental Employees’ Retirement System, shall pay an amount equal to 


the full cost of the service credits calculated on the basis of the assumptions 


used for purposes of the actuarial valuation of the Retirement System’s liabili- 
ties, taking into account the additional retirement allowance arising on ac- 
count of the additional service credits commencing at the earliest age at which 
the member could retire with an unreduced retirement allowance as deter- 
mined by the Board of Trustees upon the advice of the consulting actuary, 
plus an administrative fee as set by the Board of Trustees. As an alternative — 
to transferring any accumulated contributions from the Teachers’ and State _ 
Employees’ Retirement System or the Local Governmental Employees’ Retire- | 
ment System to the Consolidated Judicial Retirement System, a member may _ 
irrevocably elect to transfer these contributions to the Supplemental Retire- | 


{ 
| 
if 
| 
} 
| 
/ 


ment Income Plan of North Carolina as determined by the Plan’s Board of 
Trustees and the Department of State Treasurer in accordance with the provi- 
sions of G.S. 135-94(a)(4). (1983 (Reg. Sess., 1984), c. 1041; 1985, c. 348, s. 1; c. 
749, Ss. at 4 | 


Editor’s Note. — Session Laws 1983 (Reg. 
Sess., 1984), c. 1041, s. 2, makes this section 
effective July 1, 1984. tence. 

Effect of Amendments. — The 1985 
amendment by c. 348, s. 1, effective July 1, 

1985, added the last sentence. 


The 1985 amendment by c. 749, s. 2, effective 
July 15, 1985, added the present second sen- 


§ 135-57. Service retirement. 


(a) Any member on or after January 1, 1974, who has attained his fiftieth | 
birthday and five years of membership service may retire upon written appli- 
cation to the board of trustees setting forth at what time, as of the first day of | 
a calendar month, not less than 30 days nor more than 90 days subsequent to | 
the execution and filing thereof, he desires to be retired. | 

(d) Any member who was in service October 8, 1981, who had attained 50 | 
years of age, may retire upon written application to the board of trustees 
setting forth at what time, as of the first day of a calendar month, not less 
than 30 days nor more than 90 days subsequent to the execution and filing 
thereof, he desires to be retired. (1978, c. 640, s. 1; 1981, c. 378, s. 6; 1983, c. || 
761, s. 230.) | 


Only Part of Section Set Out. — As the 
rest of the section was not affected by the 
amendments, it is not set out. 


Editor’s Note. — Session Laws 1983, c. 761, 


s. 259, is a severability clause. 
Effect of Amendments. — The 1981 
amendment deleted “in service” following 


“Any member” and inserted “and five years of 


membership service” near the beginning of 


subsection (a), and substituted “execution and 
filing” for “execution of and the filing” near the 
end of subsection (a). 


The 1983 amendment, effective July 1, 1983, — 


added subsection (d). 


§ 135-58. Service retirement benefits. 


(a) Any member who retires under the provisions of subsection (a) or sub- 
section (c) of G.S. 135-57 after he either has attained his sixty-fifth birthday 
or has completed 24 years or more of creditable service shall receive an an- 
nual retirement allowance, payable monthly, which shall commence on the 
effective date of his retirement and shall be continued on the first day of each 
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month thereafter during his lifetime, the amount of which shall be computed 
as the sum of (1), (2) and (3) following, provided that in no event shall the 
annual allowance payable to any member be greater than an amount which 
when added to the allowance, if any, to which he is entitled under the 
Teachers’ and State Employees’ Retirement System, the Legislative Retire- 
ment System or the North Carolina Local Governmental Employees’ Retire- 
ment System (prior in any case to any reduction for early retirement or for an 
optional mode of payment) would total three fourths of his final compensation: 
(1) Four percent (4%) of his final compensation, multiplied by the number 
of years of his creditable service rendered as a justice of the Supreme 

Court or judge of the Court of Appeals; 

(2) Three and one-half percent (31/2%) of his final compensation, 
multiplied by the number of years of his creditable service rendered 
as e judge of the superior court or as administrative officer of the 
courts; 

(3) Three percent (3%) of his final compensation, multiplied by the num- 
ber of years of his creditable service rendered as a judge of the district 
court, district attorney, or clerk of superior court. 

(b) Any member who retires under the provisions of subsection (a) or sub- 
section (c) of G.S. 135-57 before he either has attained his sixty-fifth birthday 
or has completed 24 years of creditable service shall receive an annual retire- 
ment allowance, payable monthly, which shall commence on the effective date 
of his retirement and shall be continued on the first day of each month there- 
after during his lifetime, the amount of which shall be determined in the same 
manner and be subject to the same maximum limitation as provided for in 
subsection (a) above except that the allowance so computed shall be reduced 
by one quarter of one percent (1/4 of 1%) thereof for each month by which the 
member’s retirement date precedes the first day of the month coincident with 
or next following the earlier of 
(1) The member’s sixty-fifth birthday or 
(2) The date the member would have completed 24 years of creditable 
service if he had been in membership service from his retirement 
date until such date. 
For the sole purpose of determining whether a member has completed the 
required 24 years of creditable service referred to in this subsection (b) or the 
date on which he would have completed such period of creditable service if he 
had remained in membership service, in the case of a member of the Teachers’ 
and State Employees’ Retirement System who became a member of this Re- 
tirement System under circumstances described in G.S. 135-28.1, and who at 
the time of his retirement hereunder is in service and has retained his mem- 
bership in the Teachers’ and State Employees’ Retirement System as provided 
for in G.S. 135-28.1, his creditable service shall be taken as the sum of his 
creditable service hereunder plus the amount of creditable service remaining 
to his credit in such other system as provided for inG.S.135-28.1. 

(c) The foregoing subsections of this section to the contrary notwithstand- 
ing, in no event will the retirement allowance payable at any time toa retired 
member who was a member of a previous system immediately prior to Janu- 
ary 1, 1974, prior to any reduction of such allowance in accordance with G.S. 
135-61, be less than the retirement allowance to which he would have been 
entitled under the terms of such previous system if this Article had not been 
enacted. 

(e) Notwithstanding any other provision to the contrary, in no event will 
the retirement allowance payable at any time toa retired member who was a 
member of a previous system immediately prior to January 1, 1974, prior to 
any reduction of such allowance in accordance with G.S. 135-61, be greater 
than the retirement allowance to which he would have been entitled under 
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the terms of such previous system if this Article had not been enacted or than 
the retirement allowance to which he would have been entitled under this 


§ 135-59 | 


| 


| 


Article if he had not been entitled to benefits under the terms of such previous — 


system, whichever is larger. (1973, c. 640, s. 1; 1977, c. 1120, s. 2; 1983 (Reg. 
Sess., 1984), c. 1031, ss. 17, 18; c. 1109, ss. 13.14, 138.15; 1985, c. 649, s. 7.) 


Only Part of Section Set Out. — As the 
rest of the section was not affected by the 
amendments, it is not set out. 

Effect of Amendments. — The 1983 (Reg. 
Sess., 1984) amendment by c. 1031, effective 
January 1, 1985, rewrote subdivision (a)(3), 
which read “In addition to time served as a 
district court judge of the General Court of Jus- 
tice, creditable service shall also include prior 
creditable service as provided in G.S. 135-56,” 
and substituted “in membership service” for 
“in service as a judge” in subdivision (b)(2) and 
in the last sentence of subsection (b). 


The 1983 (Reg. Sess., 1984) amendment by c. 
1109, effective July 1, 1984, substituted “pay- 
able at any time to a retired member” for “ini- 
tially payable upon the retirement of any 
member” in subsection (c) and added subsec- 
tion (e). 

The 1985 amendment, effective July 8, 1985, 
inserted “the Legislative Retirement System” 
near the end of the introductory language of 
subsection (a). 


CASE NOTES 


Differential in percentages used to calcu- 
late retirement benefits does not violate 
the equal protection clause of U.S. Const., 


ment system are valid, and the method chosen 
is reasonably calculated to achieve that end. 
Gentry v. Uniform Judicial Retirement Sys., 


Amend. 14. The objectives sought by the legis- 


378 F. Supp. 1 (M.D.N.C. 1974). 
lature to be obtained from the present retire- 


§ 135-59. Disability retirement. 


(a) Upon application by or on behalf of the member, any member in service 
who has completed five or more years of creditable service and who has not 
attained his sixty-fifth birthday may be retired by the Board of Trustees, on 
the first day of any calendar month, not less than 30 and not more than 90 
days next following the date of filing such application, on a disability retire- 
ment allowance; provided, that the medical board, after a medical examina- 
tion of such member, shall certify that such member is mentally or physically 
incapacitated for the further performance of duty, that such incapacity was 
incurred at the time of active employment and has been continuous thereaf- 
ter, that such incapacity is likely to be permanent, and that such member 
should be retired; and, provided further, that if a member is removed by the 
Supreme Court for mental or physical incapacity under the provisions of G.S. 
7A-376, no action is required by the medical board under this section and, 
provided further, the medical board shall determine if the member is able to 
engage in gainful employment and, if so, the member shall still be retired and 
the disability retirement allowance as a result thereof shall be reduced as in 
G.S. 135-60(d). Provided further, that the medical board shall not certify any 
member as disabled who: 

(1) Applies for disability retirement based upon a mental or physical 
incapacity which existed when the member first established member- 
ship in the system; or 

(2) Is in receipt of any payments on account of the same disability which 
existed when the member first established membership in the Sys- 
tem. 

The Board of Trustees shall require each employee upon enrolling in the 
Retirement System to provide information on the membership application 
oat Sa any mental or physical incapacities existing at the time the mem- 

er enrolls. 
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Notwithstanding the foregoing to the contrary, any beneficiary who com- 
menced retirement with an early or service retirement benefit has the right, 
within three years of this retirement, to convert to an allowance with disabil- 
ity retirement benefits without modification of any election of optional allow- 
ance previously made; provided, the beneficiary presents clear and convincing 
evidence that the beneficiary would have met all applicable requirements for 
disability retirement benefits while still in service as a member. The allow- 
ance on account of disability retirement benefits to the beneficiary shall be 
retroactive to the effective date of early or service retirement. 

(b) Notwithstanding the foregoing, the surviving spouse of a deceased 
member who has met all other requirements for disability retirement bene- 
fits, except whose death occurred before the first day of the calendar month in 
which the member’s disability retirement allowance was due and payable, and 
who was the designated beneficiary for a return of accumulated contributions 
and the final compensation death benefit as provided in G.S. 135-63, shall be 
paid in lieu of the return of accumulated contributions and the final compen- 
sation death benefit a monthly allowance equal to a reduced retirement allow- 
ance provided by a fifty percent (50%) joint and survivorship option, plus the 
allowance payable to a former member’s surviving spouse, in the manner 
prescribed under G.S. 135-64 as though the former member had commenced 
retirement the first day of the month following his death. (1973, c. 640, s. 1; 
1981, c. 689, s. 3; c. 940, s. 2; 1985, c. 479, ss. 192(b), 194.) 2 


Editor’s Note. — Session Laws 1985, c. 479, Session Laws 1985, c. 479, s. 230 is a sever- 


s. 1.1 provides that the act shall be known as 
“The Current Operations Appropriations Act of 
1985.” 

Session Laws 1985, c. 479, s. 192(c) provides: 

“The provisions of subsections (a) and (b) of 
this section shall apply equally to the surviv- 
ing designated beneficiaries of members of the 
retirement systems who died within five years 
prior to the ratification of this act so long as 
such a surviving designated beneficiary re- 
turns to the appropriate retirement system any 
lump-sum benefits paid to the surviving desig- 
nated beneficiary which are a precondition to 
the receipt of the monthly allowance. Any ben- 
efits due and payable under this section shall 
be prospective on and after ratification.” 


ability clause. 

Effect of Amendments. — The first 1981 
amendment, effective July 1, 1981, added the 
last proviso in the first sentence. 

The second 1981 amendment added the sec- 
ond sentence, containing subdivisions (1) and 
(2), and added the second paragraph. 

The 1985 amendment by c. 479, s. 192(b), 
effective July 1, 1985, designated the existing 
language as subsection (a) and added subsec- 
tion (b). 

The 1985 amendment by c. 479, s. 194, effec- 
tive retroactive to July 1, 1984, added the last 
paragraph of subsection (a). 


§ 135-60. Disability retirement benefits. 


(a) Upon retirement for disability in accordance with G.S. 135-59, a mem- 
ber shall receive a disability retirement allowance computed and payable as 
provided for service retirement in G.S. 135-58(a) except that the member’s 
creditable service shall be taken as the creditable service he would have had 
had he continued in service to the earliest date he could have retired on an 


unreduced service retirement allowan 
the General Court of Justice in which 


ment date. 


ce as a member in the same division of 
he was serving on his disability retire- 


(d) The Board of Trustees shall determine whether a disability beneficiary 


is engaged in or is able to engage in 


a gainful occupation paying more than 


the difference, as hereinafter indexed, between his disability retirement al- 
lowance and the gross compensation earned as an employee during the 12 
consecutive months in the final A8 months of service prior to retirement pro- 
ducing the highest gross compensation excluding any compensation received 
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on account of termination. If the disability beneficiary is earning or is able to 


earn more than the difference, the portion of his disability retirement allow- 


ance not provided by his contributions shall be reduced to an amount which, — 


together with the portion of the disability retirement allowance provided by 


his contributions and the amount earnable by him shall equal the amount of _ 


his gross compensation prior to retirement. This difference shall be increased 
on January 1 of each year by the ratio of the Consumer Price Index to the 
Index one year earlier, calculated to the nearest tenth of one percent (1/10th of 
1%). Should the earning capacity of the disability beneficiary later change, 
the portion of his disability retirement allowance not provided by his contri- 
butions may be further modified. In lieu of the reductions on account of a 
disability beneficiary earning more than the aforesaid difference, he may elect 
to convert his disability retirement allowance to a service retirement allow- 
ance calculated on the basis of his final compensation and creditable service at 
the time of disability retirement and his age at the time of conversion to 
service retirement. This election is irrevocable. (1973, c. 640, s. 1; 1981, c. 975, 
s. 4; c. 980, s. 5; 1983 (Reg. Sess., 1984), c. 1031, s. 19.) 


Only Part of Section Set Out. — As the 
rest of the section was not affected by the 
amendments, it is not set out. 

Effect of Amendments. — The first 1981 
amendment added subsection (d). 


tirement allowance” for “completed at his 
sixty-fifth birthday if he had continued in ser- 
vice to such birthday.” 

The 1983 (Reg. Sess., 1984) amendment, ef- 
fective January 1, 1985, substituted “member” 


The second 1981 amendment, effective July 
1, 1982, substituted, in subsection (a), “had had 
he continued in service to the earliest date he 
could have retired on an unreduced service re- 


for “judge” following “unreduced service retire- 
ment allowance as a” near the end of subsec- 
tion (a). 


§ 135-62. Return of accumulated contributions. 


(a) Should a member cease membership service otherwise than by death or 
retirement under the provisions of this Article, he shall, upon submission of 
an application, be paid, not earlier than 60 days from the date of termination 
of service, his contributions and, if he has attained at least five years of 
membership service or if termination of his membership service is involun- 
tary as certified by the employer, the accumulated regular interest thereon, 
provided that he has not in the meantime returned to service as a judge. Upon 
payment of such accumulated contributions his membership in the Retire- 
ment System shall cease and, if he thereafter again becomes a member, no 
credit shall be allowed for any service previously rendered, except as other- 
wise provided in G.S. 135-56(b). Any such payment of a member’s accumu- 
lated contributions shall be in full and complete discharge of any rights in or 
to any benefits otherwise payable under this Article. 

(b) Any other provision of this Article to the contrary notwithstanding, 
there shall be deducted from any amount otherwise payable hereunder any 
amount due any agency or subdivision of the State by the member by reason 
of any outstanding overpayment of salary or by reason of the embezzlement of 
fees collected by the member for any agency or subdivision of the State; pro- 
vided that, notwithstanding any other provisions of this Article, even if the 
member fails to demand the return of his accumulated contributions within 
90 days from the day he ceases membership service, any amount due such 
agency or subdivision by reason of any outstanding overpayment of salary or 
embezzlement of fees shall be paid to such agency or subdivision by the Re- 
tirement System upon demand; and provided further, that such agency or 
subdivision shall have notified the director of any amount so due and that the 
Retirement System shall have no liability for amounts so deducted and trans- 
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mitted to such agency or subdivision nor for any failure by the Retirement 


System for any reason to make such deductions. (1973, c. 640, s. 1; 1981, c. 


Effect of Amendments. — The 1981 
amendment, in the first sentence of subsection 
(a), substituted “his contributions and, if he 
has attained at least five years of membership 
service or if termination of his membership 
service is involuntary as certified by the em- 
ployer, the accumulated regular interest 
thereon” for “the amount of his accumulated 
contributions.” Session Laws 1981, c. 672, s. 5, 
makes the 1981 amendment effective July 1, 
1981, but further provides that “nothing con- 
tained in this act shall affect any interest that 
has accrued to the account of any member prior 
to the effective date of this act.” 


672, s. 4; 1983, c. 467; 1983 (Reg. Sess., 1984), c. 1031, s. 20.) 


The 1983 amendment, effective June 8, 
1983, substituted “not earlier than 60 days 
from the date of termination of service” for 
“not earlier than 60 days from receipt in the 
Raleigh offices of the Board of Trustees of an 
acceptable application on a form provided by 
the Retirement System” in the first sentence of 
subsection (a). 

The 1983 (Reg. Sess., 1984) amendment, ef- 
fective January 1, 1985, substituted “member- 
ship service” for “to be a judge” in subsections 
(a) and (b). 


§ 135-63. Benefits on death before retirement. 


(a) Upon receipt of proof, satisfactory to the Board of Trustees, of the death 
of a member in service, there shall be paid in a lump sum to such person as 
the member shall have nominated by written designation duly acknowledged 
and filed with the Board of Trustees, if such person is living at the time of the 
member’s death, otherwise to the member’s legal representatives, a death 
benefit equal to the sum of (i) the member’s accumulated contributions, plus 
' (ii) the member’s final compensation; provided, however, that if the member 
has attained his fiftieth birthday with at least five years of membership ser- 
vice at his date of death, and if the designated recipient of the death benefits 
is the member’s spouse who survives him, and if the spouse so elects, then the 
lump-sum death benefit provided for herein shall consist only of a payment 
- equal to the member’s final compensation and there shall be paid to the 
surviving spouse an annual retirement allowance, payable monthly, which 
shall commence on the first day of the calendar month coinciding with or next 
following the death of the member and shall be continued on the first day of 
each month thereafter until the remarriage or death of the spouse. The 
amount of any such retirement allowance shall be equal to one half of the 
amount of the retirement allowance to which the member would have been 
entitled had he retired under the provisions of G.S. 1385-57 (a) on the first day 
of the calendar month coinciding with or next following his date of death, 
reduced by two percent (2%) thereof for each full year, if any, by which the age 
of the member at his date of death exceeds that of his spouse. If the retirement 
allowance to the spouse shall terminate on the remarriage or death of the 
spouse before the total of the retirement allowance payments made equals the 
amount of the member’s accumulated contributions at date of death, the ex- 
cess of such accumulated contributions over the total of the retirement allow- 
ances paid to the spouse shall be paid in a lump sum to such person as the 
member shall have nominated by written designation duly acknowledged and 
filed with the Board of Trustees, if such person is living at the time such 
payment falls due, otherwise to the former member’s legal representatives. 

(d) Notwithstanding the provisions of G.S. 74-376, there shall be paid to 
the surviving spouse of any former judge whose death occurred Bye to July 1, 
1983, who had not withdrawn his contributions pursuant to G.S. 135-62, an 
annual retirement allowance which shall commence on July 1, 1983, and shall 
be continued on the first day of each month thereafter until the death or 
remarriage of the spouse. If the spouse dies or remarries before the total of the 
retirement allowance paid equals the amount of the former judge’s accumu- 
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lated contributions, the excess of the accumulated contributions over the total 
of the retirement allowance paid to the spouse shall be paid in a lump sum to 


the person the spouse has nominated by written designation duly acknowl- 


edged and filed with the Board of Trustees, if the person is living at the time 
the payment falls due, otherwise to the spouse’s legal representative. The 
amount of any such retirement allowance shall be computed in accordance 
with the provisions of subsection (a) above. This subsection does not authorize 
allowances to surviving spouses of former judges convicted of crimes related to 
the performance of their judicial duties. (1973, c. 640, s. 1; ¢. 1385; 1983, c. 
761, ss. 231, 234.) 


Only Part of Section Set Out. — As the 
rest of the section was not affected by the 
amendments, it is not set out. 

Editor’s Note. — Session Laws 1983, c. 761, 
s. 233, provides that s. 231 of the act, which 
amended subsection (a) of this section, shall 
not diminish any inchoate or accrued rights of 
any member in service on the date of ratifica- 
tion of the act. The act was ratified July 15, 


Session Laws 1983, c. 761, s. 259, is a sever- 
ability clause. 

Effect of Amendments. — The 1983 
amendment, effective July 1, 1983, inserted 
“with at least five years of membership ser- 
vice” following “his fiftieth birthday” in the 
first sentence of subsection (a) and added sub- 
section (d). 


1983. 


§ 135-65. Post-retirement increases in allowances. 


(d) Increases in Benefits Paid to Members Retired Prior to July 1, 1982. — 
From and after July 1, 1983, the retirement allowance to or on account of 
beneficiaries on the retirement rolls as of July 1, 1982, shall be increased by 
four percent (4%) of the allowance payable on July 1, 1982, provided the 
increase in retirement allowances shall be payable in accordance with all 
requirements, stipulations and conditions set forth in subsection (a) of this 
section. 

(e) Increase in Benefits Paid to Members Retired on or before July 1, 1983. 
— From and after July 1, 1984, the retirement allowance to or on account of 
beneficiaries whose retirement commenced on or before July 1, 1983, shall be 
increased by eight percent (8%) of the allowance payable on July 1, 1983. 

(f) From and after July 1, 1985, the retirement allowance to or on account 
of beneficiaries whose retirement commenced on or before J uly 1, 1984, shall 
be increased by four percent (4%) of the allowance payable on July 1, 1984. 
Furthermore, from and after July 1, 1985, the retirement allowance to or on 
account of beneficiaries whose retirement commenced after J uly 1, 1984, but 
before June 30, 1985, shall be increased by a prorated amount of four percent 
(4%) of the allowance payable as determined by the Board of Trustees based 
upon the number of months that a retirement allowance was paid between 
July 1, 1984, and June 30, 1985. (1973, c. 640, s. 1; 1979, c. 838, s. 104; 1979, 
2nd Sess., c. 1137, s. 69; 1983, c. 761, s. 221; 1983 (Reg. Sess., 1984), c. 1034, s. 
224; 1985, c. 479, s. 189(b).) 


Effect of Amendments. — 

The 1983 amendment, effective July 1, 1983, 
added subsection (d). 

The 1983 (Reg. Sess., 1984) amendment, ef- 
fective July 1, 1984, added subsection (e). 

The 1985 amendment, effective July 1, 1985, 
added subsection (f). 


Only Part of Section Set Out. — As the 
rest of the section was not affected by the 
amendments, it is not set out. 

Editor’s Note. — Session Laws 1985, c. 479, 
s. 1.1 provides that the act shall be known as 
“The Current Operations Appropriations Act of 
1985.” 

Session Laws 1983, c. 761, s. 259; 1983 (Reg. 
Sess., 1984), c. 1034, s. 256; and 1985, c. 479, s. 
230 are severability clauses. 


766 


§ 135-68 TEACHERS AND STATE EMPLOYEES RETIREMENT § 135-70 


§ 135-68. Contributions by the members. 


_ (a) Each member shall contribute by payroll deduction for each pay period 
for which he receives compensation six percent (6%) of his compensation for 
such period. 

(b) Anything within this Article to the contrary notwithstanding, the State 
pursuant to the provisions of section 414(h)(2) of the Internal Revenue Code Br 
1954 as amended, shall pick up and pay the contributions which would be 
payable by the members under subsection (a) of this section with respect to 
ie services of such members rendered after the effective date of this subsec- 

ion. 

The members’ contributions picked up by the State shall be designated for 
all purposes of the Retirement System as member contributions, except for the 
determination of tax upon a distribution from the System. These contributions 
shall be credited to the annuity savings fund and accumulated within the fund 
in a member’s account which shall be separately established for the purpose of 
accounting for picked-up contributions. 3 

Member contributions picked up by the State shall be payable from the 
same source of funds used for the payment of compensation to a member. A 
deduction shall be made from a member’s compensation equal to the amount 
of his contributions picked up by the State. This deduction, however, shall not 
- reduce a member’s compensation as defined in subdivision (5) of G.S. 135-53. 
| Picked up contributions shall be transmitted to the Retirement System 
monthly for the preceding month by means of a warrant drawn by the State 
payable to the Retirement System and shall be accompanied by a schedule of 
the picked-up contributions on such forms as may be prescribed. (1973, c. 640, 

s. 1; 1983, c. 469, s. 1.) 


Editor’s Note. — Session Laws 1983, c. 469, A favorable Internal Revenue Service deter- 


s. 2, provides: “This act shall become effective 
as to each of the Uniform Judicial, Solicitorial 
and Clerks of Superior Court Retirement Sys- 
tems on the first day of any calendar month 
within 60 days after the filing with the Secre- 
tary of State of North Carolina of a favorable 
letter of determination or ruling from the In- 
ternal Revenue Service, United States Depart- 
ment of Treasury, that such System is a trust 
qualified under Section 401(a) of the Internal 
Revenue Code of 1954 as amended, but only if 
such determination letter or ruling is filed by 
June 30, 1985.” 


mination for the Uniform Judicial and Clerks 
of Superior Court Retirement Systems was 
filed on July 29, 1983, and made effective on 
August 1, 1983. A favorable Internal Revenue 
Service determination for the Solicitorial Re- 
tirement System was filed on August 2, 1983, 
and made effective on September 1,.1983. 

Effect of Amendments. — The 1983 
amendment designated the first sentence of 
this section as subsection (a) and added subsec- 
tion (b). As to the effective date of the amend- 
ment, see the Editor’s note above. 


§ 135-70. Transfer of members to another system. 


(a) Any member whose membership service is terminated other than by 
retirement or death and, who, while still a member of this Retirement System 
becomes a member of either the Teachers’ and State Employees’ Retirement 
System or the North Carolina Local Governmental Employees’ Retirement 
System, may elect to retain his membership in this Retirement System by not 
withdrawing his accumulated contributions hereunder. Any such member 
shall retain all the rights, credits and benefits obtaining to him under this 
Retirement System at the time of such termination of service while he is a 
member of such other system and does not withdraw his contributions 


hereunder. 


(1973, c. 640, s. 1; 1983 (Reg. Sess., 1984), c. 1031, s. 21.) 
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Only Part of Section Set Out. — As the  Sess., 1984) amendment, effective January 1, 
rest of the section was not affected by the 1985, substituted “whose membership service” 
amendment, it is not set out. for “whose service as a judge” near the begin- 

Effect of Amendments. — The 1983 (Reg. ning of subsection (a). ; 


§ 135-71. Return to membership of retired former member. 


(a) In the event that a retired former member should at any time return to 
membership service, his retirement allowance shall thereupon cease and he 
shall be restored as a member of the Retirement System. 

(b) In the computation of the amount of any benefits to which he may 
subsequently become entitled under any of the provisions of this Article, his 
creditable service shall be taken as the sum of the creditable service rendered 
by him prior to the date of his previous retirement plus the period of member- 
ship service rendered by him subsequent to his restoration to membership, 
except as otherwise provided in G.S. 135-60(c). 

(c) Notwithstanding any other provision in this Chapter, the retirement 
allowance of a justice or judge shall not be affected by the compensation 
received as an emergency justice or judge. (1973, c. 640, s. 1; 1983 (Reg. Sess., 
1984), c. 1031, s. 22; c. 1106, s. 3.) 


Effect of Amendments. — The 1983 (Reg. The 1983 (Reg. Sess., 1984) amendment by c. 
Sess., 1984) amendment by ce. 1031, effective 1106, effective September 1, 1985, and not ap- 
January 1, 1985, substituted “return to mem- plicable to agreements entered into before the 


bership service” for “return to service as ajus- effective date of the act, added subsection (c). 
tice or judge” near the beginning of subsection 


(a). 


§ 135-72. Benefits of members appointed to serve in United 


States courts. 


(a) Members who are appointed to serve as a judicial officer in the United 
States courts shall not be eligible for benefits under this Article while actively 
serving as a judicial officer in the United States courts. - 

(b) Should a retired former member be appointed to serve as a judicial 
officer in the United States courts or be in receipt of a retirement allowance 
from service as a judicial officer in the United States courts, his retirement 
allowance provided under the provisions of this Article shall be reduced so 
that the sum of his retirement allowance and the salary or retirement allow- 
ance from service as a judicial officer in the United States courts does not 
exceed the salary for the office last held by the retired member in the General 
Court of Justice of North Carolina. Provided, however, that under no circum- 
stances will the retired member’s retirement allowance be reduced below the 
amount of his annuity resulting from his accumulated contributions. (1981, c. 
978, s. 7; 1983 (Reg. Sess., 1984), c. 1031, s. 23.) 


Effect of Amendments. — The 1983 (Reg. a justice, judge or magistrate” throughout this 
Sess., 1984) amendment, effective January 1, section. 
1985, substituted “as a judicial officer” for “as 


OPINIONS OF ATTORNEY GENERAL 


Applicability. — This section is inappli- 1981. See opinion of Attorney General to Mr. 
cable to judges retired from the Uniform Judi- E.T. Barnes, Director, Retirement and Health 


cial Retirement System and serving as judges _ Benefits Division, 51 N.C.A.G. 57 (1981). 
in the United States Courts prior to October 9, 
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/§ 135-73 
| 


TEACHERS AND STATE EMPLOYEES RETIREMENT 


§ 135-86 


-§§ 135-73 to 135-76: Reserved for future codification purposes. 


ARTICLE 4A. 
Uniform Solicitorial Retirement Act of 1974. 


§§ 135-77 to 135-83: Repealed by Session Laws 1983 (Regular Session 
1984), c. 1031, s. 24, effective January 1, 1985. 


Cross References. — For the Consolidated 
Judicial Retirement Act, see now § 135-50 et 
seq. 

Editor’s Note. — Session Laws 1983 (Reg. 
Sess., 1984), c. 1031, ss. 24 and 25, provide: 

“Sec, 24. Article 4A and 4B of Chapter 135 
of the General Statutes are repealed and the 
' assets and liabilities of the former Uniform 
Solicitorial and Uniform Clerks of Superior 
Court Retirement Systems shall be transferred 
to the Consolidated Judicial Retirement Sys- 
tem in the amounts calculated and in order of 
precedence as follows: (1) the accumulated con- 
tributions of members of the former Systems 
shall be transferred from the annuity savings 
funds of the former Systems to the annuity 


savings fund of the Consolidated Judicial Re- 
tirement System to the credit of each individ- 
ual member; and, (2) all reserves held in the 
pension accumulation funds of the former Sys- 
tems shall be transferred to the pension accu- 
mulation fund of the Consolidated Judicial Re- 
tirement System. 

“Sec. 25. Any and all accrued or inchoate 
rights of members and beneficiaries of the for- 
mer Uniform Solicitorial and Uniform Clerks 
of Superior Court Retirement Systems shall, 
from and after the effective date of this act, be 
transferred to the Consolidated Judicial Re- 
tirement System and all benefits and allow- 
ances shall be payable by the Consolidated Ju- 
dicial Retirement System.” 


ARTICLE 4B. 
Uniform Clerks of Superior Court Retirement Act of 1975. 


§§ 135-84 to 135-86: Repealed by Session Laws 1983 (Regular Session 
1984), c. 1031, s. 24, effective January 1, 1985. 


Cross Reference. — For the Consolidated 
Judicial Retirement Act, see now § 135-50 et 
seq. 

Editor’s Note. — Session Laws 1983 (Reg. 
Sess., 1984), c. 1031, ss. 24 and 25, provide: 

“Sec, 24. Article 4A and 4B of Chapter 135 
of the General Statutes are repealed and the 
assets and liabilities of the former Uniform 
Solicitorial and Uniform Clerks of Superior 
Court Retirement Systems shall be transferred 
to the Consolidated Judicial Retirement Sys- 
tem in the amounts calculated and in order of 
precedence as follows: (1) the accumulated con- 
tributions of members of the former Systems 
shall be transferred from the annuity savings 
funds of the former Systems to the annuity 


savings fund of the Consolidated Judicial Re- 
tirement System to the credit of each individ- 
ual member; and, (2) all reserves held in the 
pension accumulation funds of the former Sys- 
tems shall be transferred to the pension accu- 
mulation fund of the Consolidated Judicial Re- 
tirement System. 

“Sec. 25. Any and all accrued or inchoate 
rights of members and beneficiaries of the for- 
mer Uniform Solicitorial and Uniform Clerks 
of Superior Court Retirement Systems shall, 
from and after the effective date of this act, be 
transferred to the Consolidated Judicial Re- 
tirement System and all benefits and allow- 
ances shall be payable by the Consolidated Ju- 
dicial Retirement System.” 
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ARTICLE 5. 


Supplemental Retirement Income Act of 1984. 


§ 135-90. Short title and purpose. 


(a) This Article shall be known and may be cited as the “Supplemental 
Retirement Income Act of 1984”. 

(b) The purpose of the Article is to attract and hold qualified employees and 
officials of the State of North Carolina and its political subdivisions by permit- 
ting them to participate in a profit sharing or salary reduction form of de- 
ferred compensation which will provide supplemental retirement income pay- 
ments upon retirement, disability, termination, hardship, and death as al- 
lowed under Section 401(k), or any other relevant section, of the Internal 
Revenue Code of 1954 as amended. As used in this Article, the term “profit” 
means the excess revenue over expenditures prior to the expenditure of the 
amount which may be optionally made available for employees to be placed in 
trust by the State and its political subdivisions on behalf of the employees and 


officials covered by this Article. (1983 (Reg. Sess., 1984), c. 975.) 


Editor’s Note. — Session Laws 1983 (Reg. 
Sess., 1984), c. 975, s. 2, makes this Article 
effective upon ratification. The act was ratified 
June 26, 1984. 

Session Laws 1985, c. 379, s. 196(u) provides: 

“Transfers of Assets of the Law Enforcement 
Officers’ Retirement System to Other Retire- 
ment Systems. As of January 1, 1986, assets of 
the Law Enforcement Officers’ Retirement Sys- 
tem, provided for under Article 12 of Chapter 
143 of the General Statutes, as it existed prior 
to January 1, 1986, shall be transferred to the 
Local Governmental Employees’ Retirement 
System provided for under Article 3 of Chapter 
128 of the General Statutes, and the Supple- 
mental Retirement Income Plan of North Caro- 
lina, provided for under Article 5 of Chapter 
135 of the General Statutes, in the amounts 
calculated and in the order of precedence enu- 
merated as follows: 

“(1) The regular accumulated contributions 
of members of the Law Enforcement Officers’ 
Retirement System shall be transferred from 
the annuity savings fund of the Law Enforce- 
ment Officers’ Retirement System to the annu- 
ity savings fund of the Local Governmental 


Employees’ Retirement System to the credit of . 


each individual member. 

“(2) An amount equal to the present value of 
the liabilities on account of the retirement al- 
lowances payable to beneficiaries of the Law 
Enforcement Officers’ Retirement System, as 


calculated by the Retirement System’s consult- 
ing actuary, shall be transferred from the pen- 
sion accumulation fund of the Law Enforce- 
ment Officers’ Retirement System to the pen- 
sion accumulation fund of the Local Govern- 
mental Employees’ Retirement System. 

“(3) After the transfer provided for above, 
the remaining assets in the pension accumula- 
tion fund of the Law Enforcement Officers’ Re- 
tirement System shall be transferred to the 
pension accumulation fund of the Local Gov- 
ernmental Employees’ Retirement System 
with the amount of such assets to the taken 
into account by the Retirement System’s con- 
sulting actuary in determining the employers’ 
rates of contribution under G.S. 128-30(d)(9). 

“(4) The special annuity account accumu- 
lated contributions shall be transferred from 
the special annuity savings fund of the Law 
Enforcement Officers’ Retirement System to 
the Supplemental Retirement Income Plan of 
North Carolina, or some other employer-spon- 
sored trust qualified under Sections 401(a) and 
401(k) of the Internal Revenue Code of 1954 as 
amended. 

“(5) The separate trust fund reserves held 
under the death benefit plan provided for in 
G.S. 143-166.02, as it existed prior to J anuary 
1, 1986, shall be transferred to the separate 
trust fund for the death benefit plan provided 
for in G.S. 128-27(1).” 
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§ 135-91. Administration. 


_ (a) The provisions of this Article shall be administered by the D 

of State Treasurer and a Board of Trustees consisting of the eae of Trustees 
of the Teachers’ and State Employees’ Retirement System and the Board of 
Trustees of the Local Governmental Employees’ Retirement System. The De- 
partment of State Treasurer and the Board of Trustees shall create a Supple- 
mental Retirement Income Plan as of January 1, 1985, to be administered 
under the provisions of this Article. 

(b) The Supplemental Retirement Income Plan shall have the power and 
privileges of a corporation and shall be known as the “Supplemental Retire- 
ment Income Plan of North Carolina” and by this name all of its business 
shall be transacted. 

(c) The Department of State Treasurer and the Board of Trustees shall have 
full power and authority to adopt rules and regulations for the administration 
of the Plan, provided they are not inconsistent with the provisions of this 
Article. The Department of State Treasurer and Board of Trustees may ap- 
point those agents, contractors, employees and committees as they deem ad- 
| visable to carry out the terms and conditions of the Plan. 

(d) The Department of State Treasurer and the Board of Trustees shall be 
charged with a fiduciary responsibility for managing all aspects of the Plan, 
- including the receipt, maintenance, investment, and disposition of all Plan 
assets. 

(e) The administrative costs of the Plan may be charged to members or 
deducted from members’ accounts in accordance with nondiscriminatory pro- 
cedures established by the Department of State Treasurer and Board of 
Trustees. 

(f) Each institution of The University of North Carolina shall report the 
data and other information to the Supplemental Retirement Income Plan 
pertaining to participants in the Optional Retirement Program as shall be 
required by the Department of State Treasurer and the Board of Trustees. 
(1983 (Reg. Sess., 1984), c. 975; 1985, c. 403, s. 1.) 


Effect of Amendments. — The 1985 
amendment, effective June 17, 1985, added 
subsection (f). 


§ 135-92. Membership. 


(a) The membership eligibility of the Supplemental Retirement Income 
Plan shall consist of any of the following who voluntarily elect to enroll: 

(1) Members of the Teachers’ and State Employees’ Retirement System; 
and 

(2) Members of the Uniform Judicial, Solicitorial and Clerks of Superior 
Court Retirement Systems; and 

(3) Members of the Legislative Retirement System; and 

(4) Members of the Local Governmental Employees’ Retirement System; 


an 
(5) Members of the Law Enforcement Officers’ Retirement System; and 
(6) Participants in the Optional Retirement Program provided for under 


G.S. 135-5.1. 
(b) The membership of any person in the Supplemental Retirement Income 


Plan shall cease upon: 
(1) The withdrawal of a member’s accumulated account; or 
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(2) Retirement under the provisions of the Supplemental Income Retire- 
ment Plan; or 
(3) Death. (1983 (Reg. Sess., 1984), c. 975; 1985, c. 403, s. 2.) 


Effect of Amendments. — The 1985 _ end of subdivision (5) and added subdivision — 
amendment, effective June 17, 1985, substi- (6). 
tuted a semicolon and “and” for a period at the 


§ 135-93. Contributions. 


(a) Each member may elect to reduce his compensation by the amount of 
his contribution to the Supplemental Retirement Income Plan and that 
amount shall be held in the member’s account. Members electing such a re- 
duction in compensation may authorize payroll deductions for making contri- _ 
butions to the Plan. 

(b) The State and any of its political subdivisions may make contributions 
to the Supplemental! Retirement Income Plan on behalf of any of its members, 
provided these contributions are nondiscriminatory in accordance with the 
Internal Revenue Code of 1954 as amended, and are duly appropriated by 
their governing bodies, and the contributions are held in the member’s ac- 
count. Employer contributions to the Plan are declared expenditures for a 
public purpose. 

(c) The Department of State Treasurer and Board of Trustees shall estab- 
lish maximum annual additions that may be made to a member’s account and 
provide for multiple plan reductions in accordance with the Internal Revenue 
Code of 1954 as amended. (1983 (Reg. Sess., 1984), c. 975.) 


§ 135-94. Benefits. 


(a) The Department of State Treasurer and the Board of Trustees shall 
establish a schedule of supplemental retirement income benefits for all mem- 
bers of the Supplemental Retirement Income Plan, subject to the following 
limitations: : 

(1) The balance in each member’s account shall be fully vested at all 
times and shall not be subject to forfeiture for any reason. 

(2) All amounts maintained in a member’s account shall be invested ac- 
cording to the member’s election, as approved by the Department of 
State Treasurer and Board of Trustees, including but not limited to, a 
time deposit account, a fixed investment account, or a variable in- 
vestment account. Transfers of accumulated funds shall be permitted 
among the various approved forms of investment. 

(3) The Department of State Treasurer and Board of Trustees shall pro- 
vide members with alternative payment options, including survivors’ 
options, for the distribution of benefits from the Plan upon retire- 
ment, disability, termination, hardship, and death. 

(4) With the consent of the Department of State Treasurer and the Board 
of Trustees, amounts may be transferred from other qualified plans to 
the Supplemental Retirement Income Plan, provided that the trust 
from which such funds are transferred permits the transfer to be 
made and, the transfer will not jeopardize the tax status of the Sup- 
plemental Retirement Income Plan or create adverse tax conse- 
quences for the State. 

(5) At the discretion of the Department of State Treasurer and Board of 
Trustees, a loan program may be implemented for members which 
complies with applicable State and federal laws and regulations. 
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(b) All provisions of the Plan shall be interpreted and lied < 
partment of State Treasurer and Board of Jaane in : satire ee sears 
criminatory manner. 

Hy eee benefits under the Plan shall become payable on and after January 
(d) Contributions under the Plan may be mad 

1985. (1983 (Reg. Sess., 1984),c.975) apcuaterad aDary 


§ 135-95. Exemption from taxes, garnishment, attachment. 


P Except for the applications of the provisions of G.S. 110-136, and in connec- 
tion with a court-ordered equitable distribution under G.S. 50-20, the right of 
‘a member in the Supplemental Retirement Income Plan to the benefits pro- 
vided under this Article is nonforfeitable and exempt from levy, sale, garnish- 
iment, and the benefits payable under this Article are hereby exempt from any 
| aoe and local government taxes. (1983 (Reg. Sess., 1984), c. 975; 1985, c. 


| Effect of Amendments. — The 1985 _ G.S. 110-136, and in connection with a court- 
amendment, effective June 17, 1985, inserted ordered equitable distribution under GS. 
“Except for the applications of the provisions of 50-20,” at the beginning of this section. 
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Chapter 136. 


Roads and Highways. | 


Article 1. 


Organization of Department of 
Transportation. 


Sec. 

136-4. State Highway Administrator. 

136-10. Audit. 

136-13.2. Falsifying highway inspection re- 
ports. 

136-14. Members not eligible for other employ- 
ment with Department; no sales 
to Department by employees; 
members not to sell or trade prop- 
erty with Department; profiting 
from official position. 


Article 2. 


Powers and Duties of Department and 
Board of Transportation. 


136-18. Powers of Department of Transporta- 
tion. 

136-18.5. Wesley D. Webster Highway. 

136-27.1. Relocation of water and sewer lines 
of municipalities and nonprofit 
water or sewer corporations or as- 
sociations. 

136-28.1. Letting of contracts to bidders after 
advertisement; exceptions. 

136-28.4. State policy; cooperation in promot- 
ing the use of small, minority, 
physically handicapped and 
women contractors. 

136-29. Adjustment of claims. 

136-35. Cooperation with other states and fed- 
eral government. 

136-41.1. Appropriation to municipalities; al- 
location of funds generally; allo- 
cation to Butner. 

136-42.3. Historical marker program. 


Article 2A. 
State Roads Generally. 


136-44.2. Budget and appropriations. 
136-44.2A. Secondary road construction. 
136-44.2B. Reports to appropriations commit- 
tees of General Assembly. 
136-44.8. Submission of secondary roads con- 
struction programs to the Boards 
of County Commissioners. 
136-44.11. Right-of-way acquisitions; prelimi- 
nary engineering annual report. 


Article 2B. 
Public Transportation. 


136-44.20. Department of Transportation des- 
ignated agency to administer and 


Sec. . 
fund public transportation pro- 
grams; authority of political sub- 

; divisions. 

136-44.21. Ridesharing arrangement defined. 

136-44.22. Workers’ Compensation Act does 
not apply to ridesharing arcana 
ments. | 

136-44.23. Ridesharing arrangement benefits 
are not income. | 

136-44.24. Ridesharing arrangements exempt 
from municipal licenses and 
taxes. 

136-44.25. Wage and Hour Act inapplicable to 


ridesharing arrangements. 
136-44.26. Use of public motor vehicles for 
ridesharing. — 
136-44.27 to 136-44.29. [Reserved.] 


Article 2D. 


Railroad Revitalization. 


136-44.37. Department to provide nonfederal 
matching share. 

136-44.38. Department to provide State and 
federal financial assistance to 
counties for rail revitalization. 


Article 3A. 


Streets and Highways in and around 
Municipalities. 


136-66.7. Authority to include a Municipal 
Street System street in right-of- 
way of State Highway System. 


Article 4. 


Neighborhood Roads, Cartways, Church 
Roads, etc. 


136-69. Cartways, tramways, etc., laid out; 
procedure. 


Article 5. 
Bridges. 
136-76.1. Bridge replacement program. 
Article 6. 
Ferries, etc., and Toll Bridges. 
136-84 to 136-87. [Repealed.] 
Article 6D. 


Controlled-Access Facilities. 


136-89.56. Commercial enterprises. 
136-89.59. Highway rest area refreshments. 
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Article 9. 
, Condemnation. 

Sec. _ 
136-107. Time for filing answer. 
, 136-111. Remedy where no declaration of tak- 
ing filed; recording memorandum 
of action. 


| 136-113. Interest as a part of just compensa- 
tion. 


ROADS AND HIGHWAYS 


§ 136-10 


Article 11. 
Outdoor Advertising Control Act. 


Sec. 


136-131.1. Just compensation required for the 
removal of billboards on federal- 
aid primary highways by local au- 
thorities. 

136-133. Permits required. 


Article 12. 
Junkyard Control Act. 
136-149. Permit required for junkyards. 


ARTICLE 1. 


Organization of Department of Transportation. 


-§ 136-4. State Highway Administrator. 


There shall be a State Highway Administrator, who shall be a career offi- 
cial and who shall be the administrative officer of the Department of Trans- 
portation for highway matters. The State Highway Administrator shall be 
appointed by the Secretary of Transportation and he may be removed at any 
time by the Secretary of Transportation. He shall be paid a salary to be set in 
-accordance with Chapter 126 of the General Statutes, the State Personnel 
Act. The State Highway Administrator shall have such powers and perform 
such duties as the Secretary of Transportation shall prescribe. (1921, c. 2, ss. 
| 5, 6; C.S., s. 3846(g); 1933, c. 172, s. 17; 1957, c. 65, s. 2; 1961, c. 232, s. 2; 1965, 
'c. 55, s. 3; 1973, c. 507, s. 22; 1975, c. 716, s. 7; 1977, c. 464, s. 11; 1983, c. 717, 


Editor’s Note. — Session Laws 1983, c. 717, 
_s. 1, provides: “This act may be cited as the 
Separation of Powers Act of 1983.” 
Session Laws 1983 (Reg. Sess., 1984), c. 
1034, s. 256 is a severability clause. 
Effect of Amendments. — The 1983 
amendment, effective July 11, 1983, substi- 
_ tuted “General Assembly in the Budget Appro- 
i priation Act” for “Secretary of Transportation 
subject to the approval of the Advisory Budget 
| Commission” at the end of the third sentence. 


~§ 136-10. Audit. 


_s. 45; 1983 (Reg. Sess., 1984), c. 1034, s. 164; 1985, c. 757, s. 191.) 


The 1983 (Reg. Sess., 1984) amendment, ef- 
fective July 1, 1985, substituted reference to 
the Current Operations Appropriations Act for 
reference to the Budget Appropriations Act in 
this section. 

The 1985 amendment, effective July 1, 1985, 
substituted “salary to be set in accordance with 
Chapter 126 of the General Statutes, the State 
Personnel Act” for “salary fixed by the General 
Assembly in the Current Operations Appropri- 
ations Act” at the end of the third sentence. 


The operations of the Department of Transportation shall be subject to the 
oversight of the State Auditor pursuant to Article 5A of Chapter 147 of the 


General Statutes. (1921, c. 2, s. 24; C.S., s. 3846(m); 1933, c. 172, s. 7; 1957, c. 
65,8. 4; 1973, c. 507, s. 5; 1977, c. 464, s. 7.1; 1983, c. 913, s. 25.) 


Effect of Amendments. — The 1983 
amendment, effective July 22, 1983, rewrote 
this section, which formerly provided for a pe- 
_riodic audit of the Department of Transporta- 
tion by the State Auditor or a certified public 


accountant, such audit to be made part of the 
report of the Department of Transportation re- 
quired under § 136-12, and required that the 
cost of the audit be borne by the State Highway 
Fund. 
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CASE NOTES 


Stated in Orange County Sensible Hwys. & lina Dep’t of Transp., 46 N.C. App. 350, 265 
Protected Environments, Inc. v. North Caro- S.E.2d 890 (1980). 


§ 136-11. Annual reports to Governor. 


CASE NOTES. 


Stated in Orange County Sensible Hwys. & lina Dep’t of Transp., 46 N.C. App. 350, 265 
Protected Environments, Inc. v. North Caro- S.E.2d 890 (1980). 


§ 136-12. Reports to General Assembly. 


CASE NOTES 


Stated in Orange County Sensible Hwys. & lina Dep’t of Transp., 46 N.C. App. 350, 265 
Protected Environments, Inc. v. North Caro-  S.E.2d 890 (1980). 


§ 136-13.2. Falsifying highway inspection reports. 


(a) Any employee or agent employed by the Department of Transportation 
or by an engineering or consulting firm engaged by the Department of Trans- 
portation, who knowingly falsifies any inspection report or test report re- 
quired by the Department of Transportation in connection with the construc- 
tion of highways, shall be guilty of a Class H felony. 

(b) Any employee, supervisor, or officer of the Department of Transporta- 
tion who directs a subordinate under his direct or indirect supervision to 
falsify an inspection report or test report required by the Department of 
Transportation in connection with the construction of highways, shall be 
guilty of a Class H felony. 

(c) Repealed by Session Laws 1979, c. 786, s. 2, effective May 8, 1979. (1979, 
c. 523;-c. 786, s. 2; 1981, c. 793;.s. 1.) 


Effect of Amendments. — 1981, substituted “Class H felony” for “misde- 
The 1981 amendment, effective October 1, meanor” in subsections (a) and (b). 


§ 136-14. Members not eligible for other employment with 
Department; no sales to Department by em- 
ployees; members not to sell or trade property 
with Department; profiting from official posi- 
tion. 


No member of the Board of Transportation shall be eligible to any other 
employment in connection with the Department of Transportation, and no 
member of the Board of Transportation or any salaried employee of the De- 
partment of Transportation shall furnish or sell any supplies or materials, 
directly or indirectly, to the Department of Transportation, nor shall any 
member of the Board of Transportation, directly or indirectly, engage in any 
transaction involving the sale of or trading of real or personal property with 
the Department of Transportation, or profit in any manner by reason of his 
official action or his official position, except to receive such salary, fees and 
allowances as by law provided. Violation of this section shall be a felony 
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punishable by fine of not more than twenty thousand dollars ($20,000), or 
three times the value of the transaction, or by both fine and imprisonment 
(1933, c. 172, s. 10; 1957, c. 65, s. 11; 1965, c. 55, s. 9; 1973, c. 507, s. 8: 1975. c. 
716, s. 7; 1977, c. 464, ss. 7.1, 10.2; 1979, ch. 298, s. 3; 1985, c. 689, s. 28) 


Effect of Amendments. — catchline and substituted “any salaried em- 

The 1985 amendment, effective July 11, ployee of the Department of Transportation” 
1985, substituted “for” for “to” preceding for “any salaried employee thereof’ near the 
“other employment” in the first clause of the _ beginning of the first sentence. 


ARTICLE 2. 


Powers and Duties of Department and Board of 
Transportation. 


-§ 136-18. Powers of Department of Transportation. 


_ The said Department of Transportation shall be vested with the following 

powers: 

(3) To provide for such road materials as may be necessary to carry on the 
work of the Department of Transportation, either by gift, purchase, 
or condemnation: Provided, that when any person, firm or corpora- 
tion owning a deposit of sand, gravel or other material, necessary, for 
the construction of the system of State highways provided herein, has 
entered into a contract to furnish the Department of Transportation 
any of such material, at a price to be fixed by said Department of 
Transportation, thereafter the Department of Transportation shall 
have the right to condemn the necessary right-of-way under the pro- 
visions of Article 9 of Chapter 136, to connect said deposit with any 
part of the system of State highways or public carrier, provided that 
easements to material deposits, condemned under this Article shall 
not become a public road and the condemned easement shall be re- 
turned to the owner as soon as the deposits are exhausted or aban- 
doned by the Department of Transportation. 

(9) To employ appropriate means for properly selecting, planting and 
protecting trees, shrubs, vines, grasses or legumes in the highway 
right-of-way in the promotion of erosion control, landscaping and 
general protection of said highways; to acquire by gift or otherwise 
land for and to construct, operate and maintain roadside parks, picnic 
areas, picnic tables, scenic overlooks and other appropriate turnouts 
for the safety and convenience of highway users; and to cooperate 
with municipal or county authorities, federal agencies, civic bodies 
and individuals in the furtherance of those objectives. None of the 
roadside parks, picnic areas, picnic tables, scenic overlooks or other 
turnouts, or any part of the highway right-of-way shall be used for 
commercial purposes except for vending machines permitted by the 
Department of Transportation and placed by the Division of Services 
for the Blind, Department of Human Resources, as the State licens- 
ing agency designated pursuant to Section 2(a)(5) of the Randolph- 
Sheppard Act (20 USC 107a(a)(5)). The Department of Transporta- 
tion shall regulate the placing of the vending machines in highway 
rest areas and shall regulate the articles to be dispensed. Every other 
use or attempted use of any of these areas for commercial purposes 
shall constitute a misdemeanor and each day’s use shall constitute a 


separate offense. 
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(27) The Department of Transportation is authorized to establish policies | 


and promulgate rules providing for voluntary property owner or’ 
highway user participation in the costs of maintenance or improve- | 
ment of roads which would not otherwise be necessary or would not 
otherwise be performed by the Department of Transportation and 
which will result in a benefit to the property owner or highway user. | 
By way of illustration and not as a limitation, such costs include | 
those incurred in connection with drainage improvements or mainte- — 
nance, driveway connections, dust control on unpaved roads, surfac- | 
ing or paving of roads and the acquisition of rights-of-way. Property | 
owner and highway user participation can be in the form of mate- 
rials, money, or land (for right-of-way) as deemed appropriate by the 
Department of Transportation. The authority of this section shall not | 


be used to authorize, construct or maintain toll roads or bridges. 


(28) The Department of Transportation may obtain land, either by gift, 


lease or purchase which shall be used for the construction and main- 
tenance of ridesharing parking lots. The Department may design, 
construct, repair, and maintain ridesharing parking facilities. (1921, 
c. 2, s. 10; 1923, c. 160, s. 1; c. 247; C.S., s. 3846); 1929, c. 138, sim 


1931, c. 145, ss; 21,25; 1933, c..172;.c.. 517, ¢. 1; 1935;¢; 215,58. 1; ee 


301; 1937, c. 297, s. 2; c. 407, s. 80; 1941, c. 47; c. 217, s. 6; 1943, c. 
410; 1945, c. 842; 1951, c. 372; 1953, c. 437; 1957, c. 65, s. 11; c. 349, s. 
9; 1959, c. 557; 1963; cc..520, 1155; 1965, c. 879, .s. 1;:1967, c. T1298 
1969, c. 794, s. 2; 1971, cc. 289, 291, 292, 977; 1973, c. 507, s. 5; 1977, 
c. 460, ss. 1, 2; c. 464, ss. 7.1, 14, 42; 1981, c. 682, s. 19; 1983, c. 84; c. 


102; 1985, c. 718, s. 1.) 


Only Part of Section Set Out. — As the 
rest of the section was not affected by the 
amendment, it is not set out. 

Editor’s Note. — Session Laws 1985, c. 718, 
ss. 4-6, provide: 

“Sec. 4. This act shall be set up as a pilot 
program at six sites statewide; two (2) sites 
shall be North Carolina Welcome Centers and 
four (4) sites shall be rest stops. 

“Sec. 5. The Department of Human Re- 
sources, Division of Services for the Blind, 
shall report on the implementation and opera- 
tion of the pilot program to the Joint Legisla- 
tive Commission on Governmental Operations 
and to the Fiscal Research Division no later 
than May 1, 1986. 


“Sec. 6. This act is effective upon ratifica- 
tion and shall expire on June 30, 1987.” 

Effect of Amendments. — The 1981 
amendment, effective July 1, 1981, provided 
for the correction of an error in subdivision (3) 
which last appeared in the 1979 cumulative 
supplement. The error was corrected in the 
1981 replacement volume. 

The first 1983 amendment, effective March 
21, 1983, added subdivision (27). 

The second 1983 amendment, effective 
March 25, 1983, added subdivision (28). 

The 1985 amendment, effective July 12, 
1985, substituted the present second, third, 
and fourth sentences of subdivision (9) for the 
former second sentence thereof. 


CASE NOTES 


I. GENERAL CONSIDERATION 


Applied in Tice v. Department of Transp., 
67 N.C. App. 48, 312 S.E.2d 241 (1984). 


§ 136-18.5. Wesley D. Webster Highway. 
State Highway 704 shall be known as the “Wesley D. Webster Highway”. 


(1983 (Reg. Sess., 1984), c. 974.) 
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Editor’s Note. — Session Laws 1983 (Reg. 
Sess., 1984), c. 974, s. 2, makes this section 
effective June 26, 1984. 


§ 136-27.1. Relocation of water and sewer lines of munici- 


palities and nonprofit water or sewer corpora- 
tions or associations. 


The Department of Transportation shall pay the nonbetterment cost for the 
relocation of water and sewer lines, located within the existing State highway 
right-of-way, that are necessary to be relocated for a State highway improve- 
ment project and that are owned by: (i) a municipality with a population of 
5,000 or less according to the latest decennial census; (ii) a nonprofit water or 
sewer association or corporation; or (iii) any water or sewer system organized 
pursuant to Chapter 162A of the General Statutes. (1983 (Reg. Sess., 1984), c. 
1090; 1985, c. 479, s. 186(a).) | 


_ Editor’s Note. — Session Laws 1983 (Reg. Session Laws 1985, c. 479, s. 230 is a sever- 
Sess., 1984), c. 1090, s. 3, makes this section _ ability clause. 
effective July 1, 1984. Section 2 provides that Effect of Amendments. — The 1985 
the act shall apply to State highway improve- : ’ 
en projects let to contract after the effective anna steht AN oy Sn ra aa 
ate. bss 
Bese arabnwag1985, fc: 479:.4. “1.1 provides improvement projects let to contract after July 


that the act shall be known as “The Current 1 1985, rewrote this section. 
Operations Appropriations Act of 1985.” 


§ 136-28.1. Letting of contracts to bidders after advertise- 
ment; exceptions. 


(a) All contracts over thirty thousand dollars ($30,000) that the Depart- 
‘ment of Transportation may let for construction or repair necessary to carry 
out the provisions of this Chapter shall be let to a responsible bidder after 
public advertising under rules and regulations to be made and published by 
the Department of Transportation. The right to reject any and all bids shall be 
reserved to the Board of Transportation. 

(b) In those cases in which the amount of the work to be let to contract for 
highway construction or repair is thirty thousand dollars ($30,000) or less, at 
least three informal bids shall be solicited. All such contracts shall be 
awarded to the lowest responsible bidder, taking into consideration quality, 
‘performance, and the time specified in the bids for the performance of the 
contract. The Secretary of Transportation shall keep a record of all bids sub- 
mitted, which record shall be subject to public inspection at any time. 

(f) The Department of Transportation is required to solicit proposals under 
rules and regulations published by the Department of Transportation for all 
‘contracts for professional engineering services and other kinds of professional 
or specialized services necessary in connection with highway construction or 
repair that are over ten thousand dollars ($10,000). The right to reject any 
and all proposals is reserved to the Board of Transportation, but the Board of 
‘Transportation shall consult with the Advisory Budget Commission before 
‘awarding any such contract. (1971, c. 972, s. 1; 1973, c. 507, ss. 5, 16; c. 1194, 
ss. 4, 5; 1977, c. 464, ss. 7.1, 16; 1979, c. 174; 1981, c. 200, ss. 1, 2; c. 859, s. 68; 
1985, c. 122, s. 2.) 
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Only Part of Section Set Out. — As the 
rest of the section was not affected by the 
amendments, it is not set out. 

Editor’s Note. — 

Session Laws 1983, c. 761, s. 135, provides 
that notwithstanding the provisions of this sec- 
tion the Department of Transportation may 
use on an experimental pilot program basis 
any method of contracting for highway con- 
struction, maintenance or repair work until 
June 30, 1985. The section also contains limi- 
tations and reporting requirements. 

Session Laws 1985, c. 122, s. 1, provides: 
“This act may be cited as the Separation of 
Powers Act of 1985.” 

Session Laws 1983, c. 761, s. 259, is a sever- 
ability clause. 

Effect of Amendments. — 

The first 1981 amendment substituted 
“thirty thousand dollars ($30,000)” for “ten 


CASE 


Quoted in Allan Miles Cos. v. North Caro- 
lina Dep’t of Transp., 68 N.C. App. 136, 314 
S.E.2d 576 (1984). 


1985 CUMULATIVE SUPPLEMENT 


NOTES 


§ 136-2¢ 


thousand dollars ($10,000)” in the first sen. 
tence of subsection (a) and in the first sentence 
of subsection (b) and substituted the seconc 
and third sentences of subsection (b) for a sen: 
tence which permitted waiver of the require. 
ment for solicitation of bids where solicitation 
of such bids was not feasible and was not in the 
public interest. 

The second 1981 amendment, effective July 
1, 1981, rewrote subsection (f). 

Session Laws 1981, c. 859, s. 97, contains ¢ | 
severability clause. 

The 1985 amendment, effective April 25 
1985, substituted “but the Board of Transpor: 
tation shall consult with the Advisory Budgei 
Commission before awarding any such con: 
tract” for “but the award of these contracts, i: 
approved by the Board of Transportation, shal 
be subject to the approval of the Advisory Bud. 
get Commission” at the end of subsection (f) | 


§ 136-28.4. State policy; cooperation in promoting the use 
of small, minority, physically handicapped and 
women contractors. 


It is the policy of this State to encourage and promote the use of small, 
minority, physically handicapped and women contractors in the construction, 
alteration and maintenance of State roads, streets, highways, and bridges and 
in the procurement of materials for such projects. All State agencies, institu- 
tions and political subdivisions shall cooperate with the Department of Trans- 
portation and all other State agencies, institutions and political subdivisions 
in efforts to encourage and promote the use of small, minority, physically 
handicapped and women contractors in such State construction, alteration, 
maintenance and procurement. (1983, c. 692, s. 3.) 


Editor’s Note. — Session Laws 1983, c. 692, 
s. 4, makes this section effective upon ratifica- 
tion. The act was ratified July 6, 1983. 


§ 136-29. Adjustment of claims. 


(cl) Alternatively, in lieu of instituting a civil action in superior court 
pursuant to subsection (b) above, the contractor may, as to the portion of the 
claim as is denied by the State Highway Administrator, within 30 days from 
receipt of the decision, appeal the decision to the Board of State Contract 
ete as provided in G.S. 148-135.5. 

(d) The submission of the claim to the State Highway Administrator within 
the time and as set out in subsection (a) of this section and the filing of an 
action in the superior court within the time as set out in subsection (b) of this 
section or the filing of a notice of appeal to the Board of State Contract 
Appeals as set out in subsection (cl) shall be a condition precedent to bringing 
such an action under this section and shall not be a statute of limitations. 
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(1939, c. 318; 1947, c. 530; 1957, c. 65, s. 11; 1963, c. 667; 1965, c. 55, s. 11; 


_ 1967, c. 873; 1973, c. 507, ss. 5, 17, 18: 


Only Part of Section Set Out. — As the 
rest of the section was not affected by the 
amendment, it is not set out. 

Editor’s Note. — 

Session Laws 1983, c. 761, s. 192, provides 
that s. 191 of the act is effective upon ratifica- 
tion and applies to decisions made by the Sec- 
retary of Administration and the State High- 
way Administrator on or after Jan. 1, 1984. 
The act was ratified July 15, 1983. 


CASE 


Section Does Not Offend Constitutional 
Right to Jury. — The constitutional guaran- 
tee of trial by jury applies only where the pre- 
rogative existed at common law or by statute 
at the time the Constitution was adopted. Prior 
to the enactment of this statute, and certainly 
at common law, a contractor could not institute 
this action against the State due to the doc- 
trine of sovereign immunity. The right itself 
was created by this statute which never in- 
tended nor provided for a trial by jury. There- 
fore, the statute does not offend the constitu- 
tional guarantee to trial by jury. Huyck Corp. 
v. C.C. Mangum, Inc., 309 N.C. 788, 309 S.E.2d 
183 (1983). 

Section Constitutes Remedy In Action on 
Contract. — Subsection (e) of this section pro- 
vides that the statute is deemed to be a part of 
“every contract” between Department of 
- Transportation and “any contractor,” and this 
section is therefore a remedy in an action upon 
_ such contract. Huyck Corp. v. C.C. Mangum, 

Inc., 58 N.C. App. 532, 293 S.E.2d 846 (1982), 
rev'd in part, 309 N.C. 788, 309 S.E.2d 183 
(1983). 

Administrative Remedies Must First Be 
Pursued. — Before a party may pursue a judi- 
cial action against the state for money claimed 
to be due under a highway construction con- 
tract, it must first pursue its administrative 
remedies. Huyck Corp. v. C.C. Mangum, Inc., 
309 N.C. 788, 309 S.E.2d 183 (1983). 

Third Party Complaint against Depart- 
ment of Transportation. — This section does 
not prohibit a contractor from filing a third 
party complaint against Department of Trans- 
portation, arising out of the same transaction 


1977, c. 464, s. 7.1; 1983, c. 761, s. 191.) 


Session Laws 1983, c. 761, s. 259, is a sever- 
ability clause. 

Effect of Amendments. — The 1983 
amendment, effective July 15, 1983, added 
subsection (cl), and inserted “or the filing of a 
notice of appeal to the Board of State Contract 
Appeals as set out in subsection (c1)” in subsec- 
tion (d). 


NOTES 


or occurrence, ancillary to an action brought by 
a party not privy to the contract. To compel a 
contractor to proceed first upon the settlement 
procedure of this section before joining the 
State and Department of Transportation in an 
action already filed could result in a forfeiture 
of that remedy under these circumstances. 
Huyck Corp. v. C.C. Mangum, Inc., 58 N.C. 
App. 532, 293 S.E.2d 846 (1982), rev’d in part, 
309 N.C. 788, 309 S.E.2d 183 (1983). 

Categorization of Claims. — Where plain- 
tiff contractor submitted in its verified claim 
letter a claim for increased compensation due 
to the encountering of changed conditions, and 
where plaintiff, while identifying and catego- 
rizing certain claims for the benefit of the de- 
fendant, made it abundantly clear that any 
such claims not recognized in the separate cat- 
egories as presented were to be included in an 
overall “changed conditions” claim, it was held 
that plaintiff did not pursue or recover at trial 
on a theory which had not been previously pre- 
sented to the State Highway Administrator. 
S.J. Groves & Sons & Co. v. State, 50 N.C. App. 
1, 273 S.E.2d 465 (1980), cert. denied, 302 N.C. 
396, 279 S.E.2d 353 (1981). 

Applied in Propst Constr. Co. v. North Car- 
olina Dep’t of Transp., 307 N.C. 124, 296 
S.E.2d 295 (1982); Allan Miles Cos. v. North 
Carolina Dep't of Transp., 68 N.C. App. 136, 
314 S.E.2d 576 (1984). 

Cited in Middlesex Constr. Corp. v. State ex 
rel. State Art Museum Bldg. Comm’n, 307 N.C. 
569, 299 S.E.2d 640 (1983); Barrus Constr. Co. 
vy. North Carolina Dep’t of Transp., — N.C. 
App. —, 324 S.E.2d 1 (1984). 


§ 136-35. Cooperation with other states and federal gov- 


ernment. 


It shall also be the duty of the Department of Transportation, where possi- 
ble, to cooperate with the state highway commissions of other states and with 
the federal government in the correlation of roads so as to form a system of 
intercounty, interstate, and national highways. The Department of Transpor- 
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tation may enter into reciprocal agreements with other states and the Federal 
Highway Administration to perform inspection work and to pay reasonable 


fees for inspection work performed by others in connection with supplies and | 


materials used in highway construction and repair. (1915, c. 113, s. 12; C.S., 
s. 3584; 1933, c. 172, s. 17; 1957, c. 65, s. 11; 1973, c. 507, s. 5; 1977, c. 464, s. 
7.1; 1985, c. 127; c. 689, s. 31.) 


Effect of Amendments. — Session Laws 1985, .c. 689, s. 31, effective April 26, 1985, 
1985, c. 127, as amended by Session Laws added the last sentence. 


§ 136-41.1. Appropriation to municipalities; allocation of 
funds generally; allocation to Butner. 


(a) There is hereby annually appropriated out of the State Highway Fund a 
sum equal to the net amount after refunds that was produced during the fiscal 
year by a one and three-eighths cents (13/s¢) tax on each gallon of motor fuel as 
taxed by G.S. 105-434 and 105-435, to be allocated in cash on or before Octo- 
ber 1 of each year to the cities and towns of the State in accordance with the 
following formula: 

Seventy-five percent (75%) of said funds shall be distributed among the 
several eligible municipalities of the State in the percentage proportion that 
the population of each eligible municipality bears to the total population of all 
eligible municipalities according to the most recent annual estimates of popu- 
lation as corited to the Secretary of Revenue by the State Budget Officer. 
This annual estimation of population shall include increases in the population 
within the municipalities caused by annexations accomplished through July 1 
of the calendar year in which these funds are distributed. Twenty-five percent 
(25%) of said fund shall be distributed among the several eligible municipali- 


| 
i 


ties of the State in the percentage proportion that the mileage of public streets _ 


in each eligible municipality which does not form a part of the highway sys- 
tem bears to the total mileage of the public streets in all eligible municipali- 
ties which do not constitute a part of tthe State highway system. 

It shall be the duty of the mayor of each municipality to report to the 
Department of Transportation such information as it may request for its guid- 
ance in determining the eligibility of each municipality to receive funds by 
virtue of G.S. 136-41.1 and 136-41.2 and in determining the amount of alloca- 
tion to which each is entitled. Upon failure of any municipality to make such 
report within the time prescribed by the Department of Transportation, the 
Department of Transportation may disregard such defaulting unit in making 
said allotment. 

The funds to be allocated under this section shall be paid in cash to the 
various eligible municipalities on or before October 1 each year after March 
15, 1951. Provided that eligible municipalities are authorized within the dis- 
cretion of their governing bodies to enter into contracts for the purpose of 
maintenance, repair, construction, reconstruction, widening, or improving 
streets of such municipalities at any time after January 1 of any calendar 
year in total amounts not to exceed ninety percent (90%) of the amount re- 
ceived by such municipality during the preceding fiscal year, in anticipation 
of the receipt of funds under this section during the next fiscal year, to be paid 
for out of such funds when received. 

No allocation to cities and towns shall be made under the provisions of this - 
section from the one cent (1¢) per gallon additional tax on gasoline imposed by - 
Chapter 46 of the Session Laws of 1965, unless and until said additional one 
cent (1¢) per gallon tax produces funds which are not needed for or committed 
by said Canta 46 of the Session Laws of 1965, to the payment of the princi- 
pal of or the interest on the secondary road bonds issued pursuant to the 


782 


§ 136-42.1 ROADS AND HIGHWAYS § 136-42.3 
_ provisions of said Chapter 46 of the Session Laws of 1965. The Department of 
Transportation is hereby authorized to withhold each year an amount not to 
exceed one percent (1%) of the total amount appropriated in G.S. 136-41.1 for 
the’ purpose of correcting errors in allocations: Provided, that the amount so 
withheld and not used for correcting errors will be carried over and added to 
_ the amount to be allocated for the following year. 

_ The word “street” as used in this section is hereby defined as any public 
_ road maintained by a municipality and open to use by the general public, and 
having an average width of not less than 16 feet. In order to obtain the 
- necessary information to distribute the funds herein allocated, the Depart- 
_ ment of Transportation may require that each municipality eligible to receive 
funds under G.S. 136-41.1 and 136-41.2 submit to it a statement, certified by a 
_ registered engineer or surveyor of the total number of miles of streets in such 
- municipality. The Department of Transportation may in its discretion require 
_ the certification of mileage on a biennial basis. 

(c) Notwithstanding the provisions of subsections (a) and (b) of this section 
_ and of G.S. 136-41.2, the unincorporated area known as Butner qualifies in all 
respects for allocation of funds under this section and certification of the 
population and street mileage of Butner by the North Carolina Department of 
Human Resources is aczeptable. Funds allocated to the area for this purpose 
shall be administered by the member of the State Board of Transportation 
administering the Highway Fund in Granville County. (1951, c. 260, s. 2; c. 
948, ss. 2, 3; 1953, c. 1127; 1957, c. 65, s. 11; 1963, c. 854, ss. 1, 2; 1969, c. 665, 
ss. 1, 2; 1971, c. 182, ss. 1-3; 1973, c. 476, s. 193; c. 500, s. 1; c. 507, s. 5; c. 537, 
s. 6; 1975, c. 513; 1977, c. 464, s. 7.1; 1979, 2nd Sess., c. 1137, s. 50; 1981, c. 
O90; s. 4° c. S09; s. 9.2: c. 1127, s. 54.) 


Only Part of Section Set Out. — As the 
rest of the section was not affected by the 
amendments, it is not set out. 
Effect of Amendments. — 
The first 1981 amendment, effective July 1, 
1981, substituted “one and three-eighth cents 
(13/s¢)” for “one cent (1¢)” in the first paragraph 
of subsection (a). 
Session Laws 1981, c. 690, s. 35, provides: 
_ “Section 4 [amending this section] shall be- 
— come effective July 1, 1981, provided that the 
allocation made on October 1, 1981, shall not 
be affected.” 


The second 1981 amendment, effective July 
1, 1981, added subsection (c). 

Session Laws 1981, c. 859, s. 97, contains a 
severability clause. 

The third 1981 amendment, ratified October 
10, 1981 and effective on ratification, substi- 
tuted “member of the State Board of Transpor- 
tation administering the Highway Fund in 
Granville County” for “Department of Human 
Resources” in subsection (c) as added by the 
first 1981 amendment. 

Session Laws 1981, c. 1127, s. 89, contains a 
severability clause. 


§ 136-42.1. Archeological objects on highway right-of-way. 


CASE NOTES 


Quoted in Orange County Sensible Hwys. & 
Protected Environments, Inc. v. North Caro- 


lina Dep’t of Transp., 46 N.C. App. 350, 265 
S.E.2d 890 (1980). 


§ 136-42.3. Historical marker program. 


The Department of Transportation may spend up to forty thousand dollars 
($40,000) a year to purchase historical markers prepared and delivered to it 
_ by the Department of Cultural Resources. The Department of Transportation 
- shall erect the markers on sites selected by the Department of Cultural Re- 
sources. This expenditure is hereby declared to be a valid expenditure of State 
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highway maintenance funds. No provision in this section shall be construed to: 
prevent the expenditure of any federal highway funds that may be available. 
for this purpose. (1935, c. 197; 1943, c. 237; 1951, c. 766; 1955, c. 543, s. 2; 


1957, c. 65, s. 11; 1971, c. 345, s. 2; 1973, c. 476, s. 48; c. 507, s. 5; 1977, c. 464, 


s. 7.1; 1983 (Reg. Sess., 1984), c. 1034, s. 129.) 


Editor’s Note. — Session Laws 1983 (Reg. 
Sess., 1984), c. 1034, s. 256 is a severability 
clause. 

Effect of Amendments. — The 1983 (Reg. 
Sess., 1984) amendment, effective July 1, 1984, 
substituted the present first and second sen- 
tences for a first sentence, which read “I'he De- 


rized to expend not more than ten thousand 
dollars ($10,000) a year for the purpose of pur- 
chasing historical markers, to be erected by the 
Department of Transportation on sites selected 
by the Department of Cultural Resources 
which Department shall also prepare the in- 
scriptions and deliver the completed markers 


partment of Transportation is hereby autho- to the Department of Transportation.” 


ARTICLE 2A. 
State Roads Generally. 


§ 136-44.1. Statewide road system; policies. 
Legal Periodicals. — For survey of 1980 
administrative law, see 59 N.C.L. Rev. 1026 
(1981). 
CASE NOTES 


lina Dep’t of Transp., 46 N.C. App. 350, 265 
S.E.2d 890 (1980). 


Stated in Orange County Sensible Hwys. & 
Protected Environments, Inc. v. North Caro- 


§ 136-44.2. Budget and appropriations. 


The Director of the Budget shall include in the “Budget Appropriations 
Bill” an enumeration of the purposes or objects of the proposed expenditures 
for each of the construction and maintenance programs for that budget period 
for the State primary, secondary, and urban road systems. The State primary 
system shall include all portions of the State highway system located outside 
municipal corporate limits which are designated by N.C., U.S. or Interstate 
numbers. The State secondary system shall include all of the State highway 
system located outside municipal corporate limits that is not a part of the 
State primary system. The State urban system shall include all portions of the 
State highway system located within municipal corporate limits. 

All construction and maintenance programs for which appropriations are 
requested shall be enumerated separately in the budget. Programs that are 
entirely State funded shall be listed separately from those programs involving 
the use of federal-aid funds. Proposed appropriations of State matching funds 
for each of the federal-aid construction programs shall be enumerated sepa- 
rately as well as the federal-aid funds anticipated for each program in order 
that the total construction requirements for each program may be provided for 
in the budget. Also, proposed State matching funds for the highway plannin 
and research program shall be included separately along with the a ticipate 
federal-aid funds for that purpose. 

Other program categories for which appropriations are requested, such as, 
but not limited to, maintenance, channelization and traffic control, bridge 
maintenance, public service and access road construction, and ferry opera- 
tions shall be enumerated in the budget. 
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§ 136-44.2A 
The Department of Transportation shall have all powers necessary to com- 
| ply fully with provisions of present and future federal-aid acts. No federally 
| eligible construction project may be funded entirely with State funds unless 
_ the Department of Transportation has first consulted with the Joint Legisla- 
_tive Commission on Governmental Operations. For purposes of this section 
“federally eligible construction project” means any construction project except 
secondary road projects developed pursuant to G.S. 136-44.7 and 136-44.8 
eligible for federal funds under any federal-aid act, whether or not federal 
_ funds are actually available. 
| The “Budget Appropriations Bill” shall also contain the pro ia- 
tions of State funds for use in each county for niainbenh tain eee eae 
secondary roads, to be allocated in accordance with G.S. 136-44.5 and 
| 136-44.6, State funds appropriated for secondary roads shall not be trans- 
| ferred nor used except for the construction and maintenance of secondary 
| pee Ye the county for which they are allocated pursuant to G.S. 136-44.5 and 
In the event receipts and increments to the State Highway Fund shall be 
/more than the appropriations made for the preceding fiscal year, such 
_ excesses shall be allocated by the Director of the Budget to the Department of 
Transportation for school and industrial access roads and unforeseen happen- 
| ings or state of affairs requiring prompt action, with fifty percent (50%) of the 
| balance to be allocated to the State secondary roads program on the basis of 
need as determined by the Department of Transportation and the remaining 
| fifty percent (50%) to be allocated in accordance with G.S. 136-44.5. (1973, c. 
507, s. 3; 1977, c. 464, s. 7.1; 1981, c. 859, s. 84; 1983, c. 717, ss. 46, 47.) 


Editor’s Note. — Session Laws 1983, c. 717, 
s. 1, provides: “This act may be cited as the 
Separation of Powers Act of 1983.” 

_ Effect of Amendments. — The 1981 
amendment, effective July 1, 1981, rewrote the 

_ fourth paragraph. 

Session Laws 1981, c. 859, s. 97, contains a 

_ severability clause. 

The 1983 amendment, effective July 11, 
1983, substituted “unless the Department of 
_ Transportation has first consulted with the 
_doint Legislative Commission on Governmen- 
_tal Operations” for “unless the Joint Legisla- 
_ tive Commission on Governmental Operations 
_ has given its prior approval for that expendi- 
ture or has failed to give or deny approval 
_ within 60 days of receiving a request for ap- 


proval from the Department of Transportation” 
in the second sentence of the fourth paragraph 
and deleted the first sentence of the fifth para- 
graph, which read “The Department of Trans- 
portation in its discretion may alter any dollar 
amount set forth in the ‘Budget Appropriations 
Bill for any of the foregoing purposes, provided 
that a report of all alterations, setting forth the 
reason or reasons for each, shall be submitted 
to the House and Senate Roads Committee and 
the House and Senate Appropriations Subcom- 
mittee on Roads within three months after the 
close of the fiscal year, and provided further 
that no alteration may exceed ten percent 
(10%) of the original figure without the concur- 
rence of the Advisory Budget Commission.” 


§ 136-44.2A. Secondary road construction. 


' There shall be annually allocated out of the State Highway Fund to the 
Department of Transportation for secondary road construction programs de- 
veloped pursuant to G.S. 136-44.7 and 136-44.8, a sum equal to that allocation 
made under G.S. 136-41.1(a). Such secondary roads allocation shall be made 
_ in accordance with the provisions of G.S. 136-44.5. (1981, c. 690, s. 6.) 


The section originally codified as § 136- 
44.2A was recodified by Session Laws 1981, c. 
690, s. 5, as § 136-44.2B. 


_ Editor’s Note. — Session Laws 1981, c. 690, 
_ 8. 86, makes this section effective July 1, 1981. 
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§ 136-44.2B. Reports to appropriations committees of Gen- 
eral Assembly. 


In each year that an appropriation bill is considered by the General Assem- 
bly, the Department of Transportation shall make a report to the appropria- 
tions committee of each House on all services provided by the Department to 
the public for which a fee is charged. The report shall include an analysis of 
the cost of each service and the fee charged for that service. (1975, c. 875, s. 8; 


1981, c. 690, s. 5.) 


Editor’s Note. — This section was origi- 
nally codified as § 136-44.2A. It was recodified 


as § 136-44.2B by Session Laws 1981, c. 690, s. 
D 


§ 136-44.4. Annual construction program; State primary 
and urban systems. 


CASE. NOTES 


Stated in Orange County Sensible Hwys. & 
Protected Environments, Inc. v. North Caro- 


§ 136-44.5. Secondary roads; 
funds. 


Editor’s Note. — Session Laws 1983 (Reg. 
Sess., 1984), c. 1034, s. 200, allocates funds to 
the 14 Highway Divisions for urban construc- 
tion projects and also allocates additional 
funds to the Highway Divisions for urban and 
rural projects upon determination by the Office 


lina Dep’t of Transp., 46 N.C. App. 350, 265 
S.E.2d 890 (1980). 


mileage study; allocation of 


section further provides that any funds trans- 
ferred for Division rural road construction 
shall not be subject to the county formula allo- 


cation as provided by § 136-44.5. Session Laws — 


1983 (Reg. Sess., 1984), c. 1034, s. 256 is a sev- 
erability clause. 


of State Budget that funds are available. The 


§ 136-44.8. Submission of secondary roads construction 
programs to the Boards of County Commis- 
sioners. 


(a) The Department of Transportation shall post in the county courthouse a 
county map showing tentative secondary road paving projects rated according 
to the priority of each project in accordance with the criteria and standards 
adopted by the Board of Transportation. The map shall be posted at least two 
weeks prior to the public meeting of the county commissioners at which the 
Department of Transportation representatives are to meet and discuss the 
proposed secondary road construction program for the county as provided in 
subsection (c). 

(b) The Department of Transportation shall provide a notice to the public of 
the public meeting of the board of county commissioners at which the annual 
secondary road construction program for the county proposed by the Depart- 


ment is to be presented to the board and other citizens of the county as pro- 
vided in subsection (c). The notice shall be published in a newspaper published ~ 


in the county or having a general circulation in the county once a week for 
two succeeding weeks prior to the meeting. The notice shall also advise that a 
county map is posted in the courthouse showing tentative secondary road 
paving projects rated according to the priority of each project. 
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(c) Representatives of the Department of Transportation shall meet with 
the board of county commissioners at a regular or special public meeting of 
the board of county commissioners for each county and present to and discuss 
with the board of county commissioners and other citizens present, the pro- 
| posed secondary road construction program for the county. The presentation 
_and discussion shall specifically include the priority rating of each tentative 
secondary road paving project included in the proposed construction program, 
secoraing to the criteria and standards adopted by the Board of Transporta- 
tion. 
At the same meeting after the presentation and discussion of the annual 
secondary road construction program for the county or at a later meeting, the 
board of county commissioners may (i) concur in the construction program as 
proposed, or (ii) take no action, or (iii) make recommendations for deviations 
in the proposed construction program, except as to paving projects and the 
priority of paving projects for which the board in order to make recommenda- 
_tions for deviations, must vote to consider the matter at a later public meeting 
as provided in subsection (d). . 
— (d) The board of county commissioners may recommend deviations in the 
paving projects and the priority of paving projects included in the proposed 
secondary road construction program only at a public meeting after notice to 
the public that the board will consider making recommendations for devia- 
tions in paving projects and the priority of paving projects included in the 
proposed annual secondary road construction program. Notice of the public 
‘meeting shall be published by the board of county commissioners in a newspa- 
per published in the county or having a general circulation in the county. 
_ After discussion by the members of the board of county commissioners and 
-comments and information presented by other citizens of the county, the 
board of county commissioners may recommend deviations in the paving 
projects and in the paving priority of secondary road projects included in the 
' proposed secondary road construction program. Any recommendation made by 
the board of county commissioners for a deviation in the paving projects or in 
the priority for paving projects in the proposed secondary road construction 
program shall state the specific reason for each such deviation recommended. 
(e) The Board of Transportation shall adopt the annual secondary construc- 
tion program for each county after having given the board of county commis- 
sioners of each county an opportunity to review the proposed construction 
program and to make recommendations as provided in this section. The Board 
of Transportation shall consider such recommendations insofar as they are 
compatible with its general plans, standards, criteria and available funds, but 
having due regard to development plans of the county and to the maintenance 
- and improvement needs of all existing roads in the county. However, no con- 
sideration shall be given to any recommendation by the board of county com- 
- missioners for a deviation in the paving projects or in the priority for paving 
secondary road projects in the proposed construction program that is not made 
in accordance with subsection (qd). 
 (f) The secondary road construction program adopted by the Board of Trans- 
portation shall be followed by the Department of Transportation unless 
changes are approved by the Board of Transportation and notice of any 
changes is given the board of county commissioners. The Department of 
Transportation shall post a copy of the adopted program, including a map 
_ showing the secondary road paving Pec rated according to the approved 
priority of each project, at the courthouse, within 10 days of its adoption by 
_ the Board of Transportation. The board of county commissioners may etition 
the Board of Transportation for review of any changes to which it does not 
- consent and the determination of the Board of Transportation shall be final. 
- Upon request, the most recent secondary road construction programs adopted 
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shall be submitted to any member of the General Assembly. The Department 
of Transportation shall make the annual construction program for each | 
county available to the newspapers having a general circulation in the 
county. (1973, c. 507, s. 3; 1975, c. 716, s. 7; 1977, c. 464, s. 9; 1981, c. 536.) 


Effect of Amendments. — The 1981 
amendment rewrote this section. 


§ 136-44.11. Right-of-way acquisitions; preliminary engi- 
neering annual report. 


(a) The Department of Transportation shall include in its annual report 
projects for which preliminary engineering has been performed more than two 
years but where there has been no right-of-way acquisition, projects where 
right-of-way has been acquired more than two years but construction con- 
tracts have not been let. The report shall include the year or years in which 
the preliminary engineering was performed and the cost incurred, the number 
of right-of-way acquisitions for each project, the dates of the first and last 
acquisition and the total expenditure for right-of-way acquisition. The report 
shall include the status of the construction project for which the preliminary 
engineering was performed or the right-of-way acquired and the reasons for 
delay, if any. 

(b) Requests to the Board of Transportation for allocation of funds for the 
purchase of right-of-way shall include an estimated time schedule to complete 
all necessary right-of-way purchases related to a specific project, and a pro- 
posed date to award construction contracts for that project. If the anticipated 
construction contract date is more than two years beyond the estimated com- 
pletion of the related right-of-way purchases, the approval of both the Board of 
Transportation and the Director of the Budget is required. (1973, c. 507, s. 3; 
1975, c. 716, s. 7; 1981, c. 859, s. 69.) 


Effect of Amendments. — The 1981 Session Laws 1981, c. 859, s. 97, contains a 
amendment, effective July 1, 1981, designated _severability clause. 
the former provisions of this section as subsec- 
tion (a), and added subsection (b). 


ARTICLE 2B. 


Public Transportation. 


§ 136-44.20. Department of Transportation designated 
agency to administer and fund public transpor- 
tation programs; authority of political subdivi- 
sions. 


(a) The Department of Transportation is hereby designated as the agency of 
the State of North Carolina responsible for administering all federal and/or 
State programs relating to public transportation; and the Department is 
hereby granted authority to do all things required under applicable federal — 
and/or State legislation to administer properly public transportation pro- 

ams within North Carolina. Such authority shall include, but shall not be 
imited to, the power to receive federal funds and distribute federal and State 
financial assistance for inter-city rail or bus passenger service crossing one or 
more county lines. 
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(b) The Department of Transportation, upon approval by the Board of 
Transportation, is authorized to provide the matching share of federal public 
transportation assistance programs through private resources, local govern- 
ment funds, or State appropriations provided by the General Assembly. 

(c) Nothing herein shall be construed to prevent a political subdivision of 
the State of North Carolina from applying for and receiving direct assistance 
from the United States government under the provisions of any applicable 
legislation. (1975, c. 451; 1977, c. 341, s. 2; 1983, c. 616.) 


Effect of Amendments. — The 1983 
amendment, effective June 24, 1983, rewrote 
this section. 


§ 136-44.21. Ridesharing arrangement defined. 


Ridesharing arrangement means the transportation of persons in a motor 
vehicle where such transportation is incidental to another purpose of the 
driver and is not operated or provided for profit. The term shall include 
ridesharing arrangements such as carpools, vanpools and buspools. (1981, c. 
606, s. 1.) 


§ 136-44.22. Workers’ Compensation Act does not apply to 
ridesharing arrangements. 


Chapter 97 of the General Statutes shall not apply to a person injured while 
participating in a ridesharing arrangement between his or her place of resi- 
dence and a place of employment or termini near such place, provided that if 
the employer owns, leases or contracts for the motor vehicle used in such an 
arrangement, Chapter 97 of the General Statutes shall apply. (1981, c. 606, s. 
i) 


§ 136-44.23. Ridesharing arrangement benefits are not in- 
come. 
Any benefits, other than salary or wages, received by a driver or a passen- 


ger while in a ridesharing arrangement shall not constitute income for the 
purposes of Article 4 of Chapter 105 of the General Statutes. (1981, c. 606, s. 
13) 


§ 136-44.24. Ridesharing arrangements exempt from mu- 
nicipal licenses and taxes. 

No county, city, town or other municipal corporation may require a business 

license for a ridesharing arrangement, nor may they require any additional 


tax, fee, or registration on a vehicle used in a ridesharing arrangement. (1981, 
c. 606, s. 1.) 


§ 136-44.25. Wage and Hour Act inapplicable to rideshar- 
ing arrangements. 


The provisions of Article 2A of Chapter 95 of the General Statutes of North 
Carolina shall not apply to an employee while participating in an 
ridesharing arrangement as defined in G.S. 136-44.21, as provided in G.S. 


95-25.14(b)(6). (1981, c. 606, s. 1; c. 663, s. 14.) 
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Effect of Amendments. — The 1981 tuted “GS. 95-25.14(b)(6)” for “GS, 
amendment, effective October 1, 1981, substi- 95-25.14(b)(5).” 


§ 136-44.26. Use of public motor vehicles for ridesharing. 


Motor vehicles owned or operated by any State or local agency may be used 
in ridesharing arrangements for public employees, provided the public em- 
ployees benefiting from said ridesharing arrangements shall pay fees which 
shall cover all capital operating costs of the ridesharing arrangements. (1981, 
c. 606, s. 1.) 


§§ 136-44.27 to 136-44.29: Reserved for future codification purposes. 


ARTICLE 2D. 


Railroad Revitalization. 


§ 136-44.37. Department to provide nonfederal matching 
share. 


The Department of Transportation upon approval by the Board of Transpor- 
tation and the Director of the Budget after the Director of the Budget consults 
with the Advisory Budget Commission is authorized to provide for the match- 
ing share of federal rail revitalization assistance programs through private 
resources, county funds or State appropriations as may be provided by the 
General Assembly. (1979, c. 658, s. 3; 1983, c. 717, s. 48.) 


Editor’s Note. — Session Laws 1983, c. 717, tuted “Director of the Budget after the Director 
s. 1, provides: “This act may be cited as the _ of the Budget consults with the Advisory Bud- 
Separation of Powers Act of 1983.” get Commission” for “Advisory Budget Com- 
Effect of Amendments. — The 1983 mission.” 


amendment, effective July 11, 1983, substi- 


§ 136-44.38. Department to provide State and federal finan- 
cial assistance to counties for rail revitaliza- 
tion. 


(a) The Department of Transportation is authorized to distribute to coun- 
ties State financial assistance for local rail revitalization programs provided 
that every rail revitalization project for which State financial assistance 
would be utilized must be approved by the Board of Transportation and by the 
Director of the Budget after the Director of the Budget consults with the 
Advisory Budget Commission. 

(1979, c. 658, s. 3; 1983, c. 717, s. 48.) 


Only Part of Section Set Out. — As the Effect of Amendments. — The 1983 
rest of the section was not affected by the amendment, effective July 11, 1983, substi- 
amendment, it is not set out. tuted “Director of the Budget after the Director 


Editor’s Note. — Session Laws 1983, c. 717, of the Budget consults with the Advisory Bud- 
s. 1, provides: “This act may be cited as the get Commission” for “Advisory Budget Com- 
Separation of Powers Act of 1983.” mission” in subsection (a). 
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ARTICLE 38. 


State Highway System. 


Part 1. Highway System. 


§ 136-45. General purpose of law; control, repair and main- 
tenance of highways. 


CASE NOTES 


This section and § 136-54 were not re- 
pealed with respect to municipal streets by 
enactment of § 136-66.2. This section and 
§ 136-54 have both been amended numerous 
times since 1959, and there has been no men- 
tion of their repeal. Repeal by implication is 
not favored in the law, and statutes dealing 
with the same subject matter must be con- 


strued in pari materia, and harmonized if pos- 
sible to give each effect. Town of Morehead 
City v. North Carolina Dep’t of Transp., — 
N.C. App. —, 327 S.E.2d 602 (1985). 

Quoted in Orange County Sensible Hwys. & 
Protected Environments, Inc. v. North Caro- 
lina Dep’t of Transp., 46 N.C. App. 350, 265 
S.E.2d 890 (1980). 


Part 3. Power to Make Changes in Highway System. 


§ 136-54. Power to make changes. 


CASE NOTES 


Section 136-45 and this section were not 
repealed with respect to municipal streets 
by enactment of § 136-66.2. Section 136-45 
and this section have both been amended nu- 
merous times since 1959, and there has been 
no mention of their repeal. Repeal by implica- 
tion is not favored in the law, and statutes 
dealing with the same subject matter must be 
construed in pari materia, and harmonized if 
possible to give each effect. Town of Morehead 
City v. North Carolina Dep’t of Transp., — 
N.C. App. —, 327 S.E.2d 602 (1985). 


Judicial Review of Department of Trans- 
portation’s Discretionary Authority. — The 
Department of Transportation’s discretionary 
authority under this section is not subject to 
judicial review unless its action is so clearly 
unreasonable as to amount to oppressive and 
manifest abuse. Town of Morehead City v. 
North Carolina Dep’t of Transp., — N.C. App. 
—, 327 S.E.2d 602 (1985). 


§ 136-59. No court action against Board of Transportation. 


Legal Periodicals. — For survey of 1980 
administrative law, see 59 N.C.L. Rev. 1026 
(1981). 


CASE NOTES 


Two Well-Established Exceptions. — Re- 
view of decision of the State Board of Transpor- 
tation as to the location of an interstate high- 
way may be sought under two well-established 
exceptions to the doctrine of sovereign immu- 
nity, which would by necessity also be excep- 
tions to this section: (1) when public officers 
whose duty it is to supervise and direct a state 
agency attempt to enforce an invalid ordinance 
or regulation, or invade or threaten to invade 


the personal or property rights of a citizen in 
disregard to law; and (2) where plaintiffs have 
asserted their status as taxpayers and are try- 
ing to prevent the expenditure of money unau- 
thorized by statute or in disregard to law. Or- 
ange County Sensible Hwys. & Protected Envi- 
ronments, Inc. v. North Carolina Dep’t of 
Transp., 46 N.C. App. 350, 265 S.E.2d 890 
(1980). 


HO 


§ 136-62 


§ 136-62. Right of petition. 


1985 CUMULATIVE SUPPLEMENT 


§ 136-66.2 


CASE NOTES 


Quoted in Orange County Sensible Hwys. & 
Protected Environments, Inc. v. North Caro- 


lina Dep’t of Transp., 46 N.C. App. 350, 265 
S.E.2d 890 (1980). 


ARTICLE 3A. 


Streets and Highways in and around Municipalities. 


§ 136-66.1. Responsibility for streets inside municipalities. 


CASE NOTES 


Reasons for Deletion of Street from State 
Highway System. — When read together, 
this section and §§ 136-66.2 and 136-66.3 indi- 
cate that a municipal street or road is included 
within the State highway system because it 
possesses certain characteristics that distin- 
guish it from other streets in the municipality. 
From the language in the applicable statutes, 
these characteristics relate primarily to the 
function served by the particular street. In con- 
trast, public roads not within municipalities 
are part of the State highway system not be- 
cause of their function, but because of their 
geographic location outside the corporate 
limits of a municipality. Thus, there is a 


qualitative distinction between roads which 
are a part of the State highway system because 
they are not within a municipality and roads 
which are in a municipality but are neverthe- 
less part of the State highway system because 
of the function they serve. It follows logically 
that the reasons justifying deletion of a street 
from the State system and incorporating it into 
a municipality system will vary according to 
the reasons why it was in the State system to 
begin with. City of Raleigh v. Riley, 64 N.C. 
App. 628, 308 S.E.2d 464 (1983). 

Stated in General Greene Inv. Co. v. 
Greene, 48 N.C. App. 29, 268 S.E.2d 810 
(1980). 


§ 136-66.2. Development of a coordinated street system. 


CASE NOTES 


Sections 136-45 and 136-54 were not re- 
pealed with respect to municipal streets by 
enactment of this section. Sections 136-45 
and 136-54 have both been amended numerous 
times since 1959, and there has been no men- 
tion of their repeal. Repeal by implication is 
not favored in the law, and statutes dealing 
with the same subject matter must be con- 
strued in pari materia, and harmonized if pos- 
sible to give each effect. Town of Morehead 
City v. North Carolina Dep’t of Transp., — 
N.C. App. —, 327 S.E.2d 602 (1985). 

Municipalities Are Subordinate to De- 
partment of Transportation. — The general 
grant of authority to municipalities over 
streets is subordinate to the Department of 
Transportation’s rights and duties to maintain 
the State highway system. Town of Morehead 
City v. North Carolina Dep’t of Transp., — 
N.C. App. —, 327 S.E.2d 602 (1985). 

Reasons for Deletion of Street from State 
Highway System. — When read together, 
this section and §§ 136-66.1 and 136-66.3 indi- 
cate that a municipal street or road is included 


within the State highway system because it 
possesses certain characteristics that distin- 
guish it from other streets in the municipality. 
From the language in the applicable statutes, 
these characteristics relate primarily to the 
function served by the particular street. In con- 
trast, public roads not within municipalities 
are part of the State highway system not be- 
cause of their function, but because of their 
geographic location outside the corporate 
limits of a municipality. Thus, there is a 
qualitative distinction between roads which 
are a part of the State highway system because 
they are not within a municipality and roads 
which are in a municipality but are neverthe- 
less part of the State highway system because 
of the function they serve. It follows logically 
that the reasons justifying deletion of a street 
from the State system and incorporating it into 
a municipality system will vary according to 
the reasons why it was in the State system to 
begin with. City of Raleigh v. Riley, 64 N.C. 
App. 623, 308 S.E.2d 464 (1983). 
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§ 136-66.3. Acquisition of rights-of-way. 


CASE NOTES 


Section does not apply to streets within 
municipalities that are not part of the State 
highway system or that have been properly 
deleted therefrom. City of Raleigh v. Riley, 64 
N.C. App. 623, 308 S.E.2d 464 (1983). 

Reasons for Deletion of Street from State 
Highway System. — When read together, 
this section and §§ 136-66.1 and 136-66.2 indi- 
cate that a municipal street or road is included 
within the State highway system because it 
possesses certain characteristics that distin- 
guish it from other streets in the municipality. 
From the language in the applicable statutes, 
these characteristics relate primarily to the 
function served by the particular street. In con- 
trast, public roads not within municipalities 
are part of the State highway system not be- 
cause of their function, but because of their 
geographic location outside the corporate 
limits of a municipality. Thus, there is a 
qualitative distinction between roads which 


are a part of the State highway system because 
they are not within a municipality and roads 
which are in a municipality but are neverthe- 
less part of the State highway system because 
of the function they serve. It follows logically 
that the reasons justifying deletion of a street 
from the State system and incorporating it into 
a municipality system will vary according to 
the reasons why it was in the State system to 
begin with. City of Raleigh v. Riley, 64 N.C. 
App. 623, 308 S.E.2d 464 (1983). 

City’s Request for Deletion of Road from 
System Presumed in Good Faith. — Since a 
city’s request for the deletion of a road from the 
State highway system is a discretionary act, 
the city is presumed to have acted in good 
faith. Good faith in this context requires the 
city to furnish to the Board of Transportation 
sufficient information to allow it to make a 
proper decision. City of Raleigh v. Riley, 64 
N.C. App. 628, 308 S.E.2d 464 (1983). 


§ 136-66.7. Authority to include a Municipal Street System 
street in right-of-way of State Highway System. 


(a) Notwithstanding any other provisions of Article 3A of Chapter 136, the 
provisions of Article 15 of Chapter 160A, or of any other statute, the Depart- 
ment of Transportation may include all or part of a Municipal Street System 
street as part of the right-of-way of a State Highway System street, highway, 
or bridge whenever the Board of Transportation determines that inclusion of 
the Municipal Street System street is necessary to improve, relocate, or con- 
struct a State Highway System street, highway, or bridge. 

(b) Beginning January 1, 1985, the Department may not exercise such au- 
thority unless 90 days written notice to the governing body of the affected 
municipality is provided; and the Department shall hold a public hearing on 
the issue with 30 days published notice upon the written official request of the 
governing body received by the Department no less than 45 days after receipt 
of the notice to the governing body. (1983 (Reg. Sess., 1984), c. 1020.) 


effective upon ratification. The act was ratified 
June 28, 1984. 


Editor’s Note. — Session Laws 1983 (Reg. 
Sess., 1984), c. 1020, s. 2, makes this section 
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§ 136-69 


ARTICLE 4. 
Neighborhood Roads, Cartways, Church Roads, etc. 


§ 136-67. Neighborhood public roads. 


CASE NOTES 


This statute declares three distinct types 
of road to be neighborhood public roads. 
The first part of the statute concerns only those 
roads which were once a part of the public road 
system. The second part of the statute declares 
to be neighborhood public roads all those roads 
that had been laid out, constructed, or recon- 
structed with unemployment relief funds un- 
der the supervision of the Department of Pub- 
lic Welfare. The third part of the statute de- 
clares to be neighborhood public roads all those 
roads outside the boundaries of municipal cor- 
porations which served a public use and as a 
means of ingress and egress for one or more 
families. West v. Slick, — N.C. —, 326 S.E.2d 
601 (1985). 

Applicable to Roads Constituting ‘Nec- 
essary” Access to Dwelling. — It is clear 
that this first part of this section relating to 
roads which were once a part of the public road 
system applies only to a road or roads which 
constitute a “necessary” access to a dwelling 
house. West v. Slick, — N.C. —, 326 S.E.2d 601 
(1985). 

Under third part of this section, the ele- 


ments required to be shown to establish a 
neighborhood public road are: (1) the road 
or street or portions thereof are outside the 
boundaries of any incorporated city or town, (2) 
serves a public use, and (3) serves as a means 
of ingress or egress, (4) for one or more fami- 
lies. This third part refers to traveled ways 
which were established easements or roads or 
streets in a legal sense at the time of the 1941 
Amendment to this section. West v. Slick, — 
N.C. —, 326 S.E.2d 601 (1985). 

In order to create an easement or public 
roadway, the evidence must disclose that 
travel was confined to a definite and specific 
line. While there may be slight deviations in 
the line of travel, there must be substantial 
identity of the easement claimed. West v. 
Slick, 60 N.C. App. 345, 299 S.E.2d 657, cert. 
granted, 309 N.C. 324, 307 S.E.2d 172 (1983). 

The foreshore is reserved for the use of 
the public. West v. Slick, — N.C. —, 326 
S.E.2d 601 (1985). 

Applied in Dotson v. Payne, — N.C. App. 
—, 323 S.E.2d 362 (1984). 


§ 136-69. Cartways, tramways, etc., laid out; procedure. 


If any person, firm, association, or corporation shall be engaged in the 
cultivation of any land or the cutting and removing of any standing timber, or 
the working of any quarries, mines, or minerals, or the operating of any 
industrial or manufacturing plants, or public or private cemetery, or taking 
action preparatory to the operation of any such enterprises, to which there is 
leading no public road or other adequate means of transportation, other than 
a navigable waterway, affording necessary and proper means of ingress 
thereto and egress therefrom, such person, firm, association, or corporation 
may institute a special proceeding as set out in the preceding section (G.S. 
136-68), and if it shall be made to appear to the court necessary, reasonable 
and just that such person shall have a private way to a public road or water- 
course or railroad over the lands of other persons, the court shall appoint a 
jury of view of three disinterested freeholders to view the premises and lay off 
a cartway, tramway, or railway of not less than 18 feet in width, or cableways 
chutes, and flumes, and assess the damages the owner or owners of the lan 
crossed may sustain thereby, and make report of their findings in writing to 
the clerk of the superior court. Exceptions to said report may be filed by any 
interested party and such exceptions shall be heard and determined by the 
clerk of the superior court. The clerk of the superior court may affirm or 
modify said report, or set the same aside and order a new jury of view. All 
damages assessed by a judgment of the clerk, together with the cost of the 
proceeding, shall be paid into the clerk’s office before the petitioners shall 
acquire any rights under said proceeding. 


794 


§ 136-76.1 ROADS AND HIGHWAYS § 136-76.1 


Where a tract of land lies partly in one county and partly in an adjoining 
county, or where a tract of land lies wholly within one county and the public 
road nearest or from which the most practical roadway to said land would run, 
lies in an adjoining county and the practical way for a cartway to said land 
would lead over lands in an adjoining county, then and in that event the 
proceeding for the laying out and establishing of a cartway may be com- 
menced in either the county in which the land is located or the adjoining 
county through which said cartway would extend to the public road, and upon 
the filing of such petition in either county the clerk of the court shall have 
jurisdiction to proceed for the appointment of a jury from the county in which 
the petition is filed and proceed for the laying out and establishing of a 
cartway as if the tract of land to be reached by the cartway and the entire 
length of the cartway are all located within the bounds of said county in which 
the petition may be filed. (1798, c. 508, s. 1, P. R.; 1822, c. 1139, s. 1, P. R.; R. 
C., c. 101, s. 37; 1879, c. 258; Code, s. 2056; 1887, c. 46; 1903, c. 102; Rev., s. 
2686; 1909, c. 364, s. 1; 1917, c. 187, s. 1; c. 282, s. 1; C.S., s. 3836; 1921, c. 135; 
Ex. Sess., 1921, c. 73; 1929, c. 197, s. 1; 1931, c. 448; 1951, c. 1125, s. 1; 1961, c. 
71; 1965, c. 414, s. 1; 1981, c. 826, s. 1.) 


Effect of Amendments. — The 1981 waterway” near the middle of the first sen- 
amendment inserted “other than a navigable _ tence of the first paragraph. 


ARTICLE 5. 


Bridges. 


§ 136-76.1. Bridge replacement program. 


(a) The Department of Transportation is hereby directed to replace all 
bridges on the State highway system containing long through truss spans 
over 125 feet long with less than a 12 feet clear roadway width. The Depart- 
ment shall initiate a bridge replacement program as soon as possible and shall 
complete the replacement program of all such bridges by June 30, 1980. All 
such bridges now on the State highway system shall be replaced except those 
on roads where the traffic volume is low and the elimination of the bridge 
would be a minimum inconvenience to the public and the replacement cannot 
be justified. Such bridges not replaced shall be removed and taken off the 
State highway system. Provided, that the provisions of this subsection shall 
not apply to any bridge which has not been removed and replaced by June 30, 
1980; these bridges shall continue to be included in the State Highway Sys- 
tem, and shall be examined, repaired if necessary, updated and put into us- 
able condition with weight limitations as safety may require. 

(1975, c. 889; 1977, c. 464, s. 7.1; 1981, c. 861.) 


Only Part of Section Set Out. — As the Effect of Amendments. — The 1981 
rest of the section was not affected by the amendment added the proviso at the end of 
amendment, it is not set out. subsection (a). 
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§ 136-84 1985 CUMULATIVE SUPPLEMENT § 136-89.53 © 


ARTICLE 6. 


Ferries, etc., and Toll Bridges. 


§§ 136-84 to 136-87: Repealed by Session Laws 1983, c. 684, s. 1, effec- _ 
tive July 5, 1983. 


ARTICLE 6D. | 


Controlled-Access Facilities. 


§ 136-89.49. Definitions. 


CASE NOTES 


“Frontage Road.” — 

An access road from old U.S. 29 to the prop- 
erty of a third party did not meet the statutory 
definition of a “frontage road” as that term is 
used in this Article, where the disputed access 
road, located as it was in an area remote from 
and not connecting to or entering at any point 
on U.S. 29, did not serve to facilitate access by 
the public or by the third party to U.S. 29, was 
not necessary to provide access because all 


other access had been denied, and was in- 
tended to serve a private and not public pur- 
pose. Pelham Realty Corp. v. Board of Transp., 
50 N.C. App. 106, 272 S.E.2d 777 (1980), rev’d 
on other grounds, 303 N.C. 424, 279 S.E.2d 826 
(1981). 

Applied in Ace-Hi, Inc. v. Department of 
Transp., 70 N.C. App. 214, 319 S.E.2d 294 
(1984). 


§ 136-89.52. Acquisition of property and property rights. 


CASE NOTES 


Applied in Board of Transp. v. Bryant, 59 
N.C. App. 256, 296 S.E.2d 814 (1982). 


Cited in Pelham Realty Corp. v. Board of 


Transp., 50 N.C. App. 106, 272 S.E.2d 777 
(1980). 


§ 136-89.53. New and existing facilities; grade crossing 


eliminations. 


Legal Periodicals. — 
For case discussing the right to compensa- 
tion for the taking of access by the State for a 


CASE 


North Carolina recognizes the funda- 
mental right to just compensation as so 
grounded in natural law and justice that it 
is part of the fundamental law of this State, 
and imposes upon a governmental agency tak- 
ing private property for public use a correlative 
duty to make just compensation to the owner of 
the property taken. This principle is considered 
in North Carolina as an integral part of the 
law of the land within the meaning of N.C. 


Const., art. I, § 19. The requirement that just © 


compensation be paid for land taken for a pub- 


controlled-access facility, see Department of 
Transp. v. Harkey, 308 N.C. 148, 301 S.E.2d 64 
(1983). 


NOTES 


lic use is likewise guaranteed by the Four- 
teenth Amendment to the federal Constitution. 
Department of Transp. v. Harkey, 308 N.C. 
148, 301 S.E.2d 64 (1983). 

Although North Carolina does not have an 
express constitutional provision against the 
taking of private property without just com- 
pensation, it is a prohibition firmly imbedded 
in State law. Department of Transp. v. Harkey, 
308 N.C. 148, 301 S.E.2d 64 (1983). 

Abutting Owner, etc. — 

An owner of land abutting a highway or 
street has the right of direct access from his 
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<p aly ae 


owe cogrul esate 


§ 136-89.55 


property to the traffic lanes of the highway. 
This is a right in the street beyond that which 
is enjoyed by the general public, or by himself 
as a member of the public, and different in 
kind, since egress from or ingress to his own 
_ property is a necessity peculiar to himself. De- 
partment of Transp. v. Harkey, 308 N.C. 148, 
801 S.E.2d 64 (1983). 

Access Cannot Be Taken, etc. — 

This right of direct access is an easement 


ROADS AND HIGHWAYS 


§ 136-89.56 


taken from him without compensation. Depart- 
ment of Transp. v. Harkey, 308 N.C. 148, 301 
S.E.2d 64 (1983). 

The elimination of direct access is a tak- 
ing as a matter of law. Department of 
Transp. v. Harkey, 308 N.C. 148, 301 S.E.2d 64 
(1983). 

Applied in Department of Transp. v. 
Harkey, 57 N.C. App. 172, 290 S.E.2d 773 
(1982). 


appurtenant which cannot be damaged or 


§ 136-89.55. Local service roads. 


CASE NOTES 


Quoted in Pelham Realty Corp. v. Board of 
Transp., 303 N.C. 424, 279 S.E.2d 826 (1981). 
Cited in Pelham Realty Corp. v. Board of 


Transp., 50 N.C. App. 106, 272 S.E.2d 777 
(1980). 


§ 136-89.56. Commercial enterprises. 


No commercial enterprises or activities shall be authorized or conducted by 
the Department of Transportation, or the governing body of any city or town, 
within or on the property acquired for or designated as a controlled-access 
facility, as defined in this Article, except for vending machines permitted by 
the Department of Transportation and placed by the Division of Services for 
the Blind, Department of Human Resources, as the State licensing agency 
designated pursuant to Section 2(a)(5) of the Randolph-Sheppard Act (20 USC 
107a(a)(5)). The Department of Transportation shall regulate the placing of 
the vending machines in highway rest areas and shall regulate the articles to 
be dispensed. In order to permit the establishment of adequate fuel and other 
service facilities by private owners or their lessees for the users of a con- 
trolled-access facility, the Department of Transportation shall permit access 
to service or frontage roads within the publicly owned right-of-way of any 
controlled-access facility established or designated as provided in this Article, 
at points which, in the opinion of the Department of Transportation, will best 
serve the public interest. The location of such fuel and other service facilities 
may be indicated to the users of the controlled-access facilities by appropriate 
signs, the size, style, and specifications of which shall be determined by the 
Department of Transportation. 

The location of fuel and other service facilities may be indicated to the users 
of the controlled access facilities by appropriate logos placed on signs owned, 
controlled, and erected by the Department of Transportation. The owners, 
operators or lessees of fuel and other service facilities who wish to place a logo 
identifying their business or service on a sign shall furnish a logo meeting the 
size, style and specifications determined by the Department of Transportation 
and shall pay the Department for the costs of initial installation and subse- 
quent maintenance. The fees for logo sign installation and maintenance shall 
be set by the Board of Transportation based on cost. (1957, c. 993, s. 9; 1973, c. 
507, s. 5; 1977, c. 464, s. 7.1; 1981, c. 481, s. 1; 1983, c. 604, s. 1; 1985, c. 456; c. 
718, ss. 2, 3.) 
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§ 136-89.58 


Editor’s Note. — Session Laws 1985, c. 718, 
ss. 4-6, provide: 

Sec. 4. This act shall be set up as a pilot 
program at six sites statewide; two (2) sites 
shall be North Carolina Welcome Centers and 
four (4) sites shall be rest stops. 

“Sec. 5. The Department of Human Re- 
sources, Division of Services for the Blind, 
shall report on the implementation and opera- 
tion of the pilot program to the Joint Legisla- 
tive Commission on Governmental Operations 
and to the Fiscal Research Division no later 
than May 1, 1986. 

“Sec. 6. This act is effective upon ratifica- 
tion and shall expire on June 30, 1987.” 

Effect of Amendments. — The 1981 
amendment added the second paragraph. 

Session Laws 1981, c. 481, s. 2, provided that 
the act should become effective at such time as 
sufficient money should be appropriated, but in 
no event until July 1, 1981. 


1985 CUMULATIVE SUPPLEMENT 


§ 136-89.59 


The 1983 amendment, effective July 1, 1983, 
substituted the language beginning “The fees 
for logo sign installation and maintenance” at 
the end of the second paragraph for a former 
last sentence which read “The Board of Trans- 
portation shall have the authority to set an 
annual fee not less than the estimated cost of 
installation and maintenance.” 

The 1985 amendment by c. 456, effective 
June 24, 1985, substituted the present last sen- 
tence for the former last two sentences of this 
section, regarding maximum fees. 

The 1985 amendment by c. 718, ss. 2, 3, ef- 
fective July 12, 1985, added the language be- 
ginning “except for vending machines” in the 
first sentence of the first paragraph and added 
the present second sentence of the first para- 


graph. 


§ 136-89.58. Unlawful use of National System of Interstate 
and Defense Highways and other con- trolled- 


access facilities. 


CASE NOTES 


Permit to erect and maintain advertising 
signs was not subject to revocation pursu- 
ant to a regulation providing for revocation for 
“unlawful violation of control of access on in- 
terstate .. . facilities,’ where employees of the 
permit holder had parked their truck on the 


shoulder of the interstate and were servicing a 
sign, but had not crossed any access control 
fence or other barrier in order to service the 
sign. Ace-Hi, Inc. v. Department of Transp., 70 
N.C. App. 214, 319 S.E.2d 294 (1984). 


§ 136-89.59. Highway rest area refreshments. 


All civic, nonprofit, or charitable corporations and organizations are autho- 
rized to serve nonalcoholic refreshments to motorists at rest areas and wel- 
come centers located on control-access facilities in accordance with the follow- 


ing conditions: 


(1) Thirty-day permits shall be issued without cost by the Highway Divi- 
sion Engineer. Permits shall be subject to revocation by the State 
Highway Administrator for violations of this section. The applicant 
must be a nonprofit organization showing a record of concern for 
automotive, highway, or driver safety. 

(4) The refreshment and any other service offered must be free of charge 


to the motorist. 


(1973, c. 1346; 1977, c. 464, s. 7.1; 1981, c. 545, ss. 1, 2.) 


Only Part of Section Set Out. — As the 
rest of the section was not affected by the 
amendment, it is not set out. 


Effect of Amendments. — The 1981 


amendment added the third sentence of subdi- 
vision (1) and deleted “and solicitation of con- 
tributions, donations, etc., shall not be permit- 
ted” at the end of subdivision (4). 
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§ 136-90 


ROADS AND HIGHWAYS 


§ 136-103 


ARTICLE 7. 


Miscellaneous Provisions. 


—§ 136-90. Obstructing highways and roads misdemeanor. 


CASE NOTES 


_ Cited in Town of Winterville v. King, 60 
N.C. App. 730, 299 S.E.2d 838 (1983). 


—§ 136-96. Road or street not used within 15 years after ded- 
| ication deemed abandoned; declaration of 
withdrawal recorded; joint tenants or tenants 
in common; defunct corporations. 


Local Modification. — Town of Apex: 1985, 
c. 356. 


CASE NOTES 


Use by Public Prevents Withdrawal. — 

In accord with 1st paragraph in original. See 
Food Town Stores, Inc. v. City of Salisbury, 300 
N.C. 21, 265 S.E.2d 123 (1980). 

Declaration of Withdrawal Must Be 
Filed. — 


Land may not be withdrawn from dedication 
until the fee owners record in the register’s of- 
fice a declaration withdrawing such land from 
the use to which it has been dedicated. Food 
Town Stores, Inc. v. City of Salisbury, 300 N.C. 
21, 265 S.E.2d 123 (1980). 

Cited in Emanuelson v. Gibbs, 49 N.C. App. 
417, 271 S.E.2d 557 (1980). 


§ 136-102.6. Compliance of subdivision streets with mini- 
mum standards of the Board of Transportation 
required of developers. 


Cross References. — 


As to subdivision regulation in counties, see 


§ 153A-330 et seq. As to subdivision regula- 
tion in cities, see § 160A-371. 


ARTICLE 9. 


Condemnation. 


§ 136-103. Institution of action and deposit. 


Local Modification. — (As to Article 9) Vil- 
lage of Pinehurst: 1985, c. 379, s. 2. 


CASE NOTES 


Legislative Intent. — Section 136-112 
clarifies the legislative intent behind this sec- 
tion. State v. Forehand, 67 N.C. App. 148, 312 
S.E.2d 247, cert. denied, 311 N.C. 307, 317 
S.E.2d 904 (1984). 


Landowner Not Restricted to Proce- 
dures to Which City Not Restricted. — 
Where a city is authorized, but not required, to 
proceed under this Article in condemning land 
for public purposes, failure to dismiss a land- 
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§ 136-104 


owner’s inverse condemnation action is not 
error. A landowner is not restricted to proce- 
dures to which the city itself is not restricted. 
Long v. City of Charlotte, 306 N.C. 187, 293 
S.E.2d 101 (1982). 

Issue of Damages Considered De Novo 
on Appeal. — An appeal to superior court 
from a condemnation proceeding puts the issue 
of compensation for damages resulting from 
the taking before the court de novo. Metropoli- 
tan Sewerage Dist. v. Trueblood, 64 N.C. App. 


1985 CUMULATIVE SUPPLEMENT 


§ 136-107 


Applied in Board of Transp. v. Bryant, 59 
N.C. App. 256, 296 S.E.2d 814 (1982); City of 


Raleigh v. Riley, 64 N.C. App. 623, 308 S.E.2d 


464 (1983). 
Stated in Pelham Realty Corp. v. Board of 
Transp., 303 N.C. 424, 279 S.E.2d 826 (1981); 


State v. Williams & Hessee, 53 N.C. App. 674, — 


281 S.E.2d 721 (1981); Lea Co. v. North Caro- 
lina Bd. of Transp., 308 N.C. 603, 304 S.E.2d 
164 (1983). 


690, 308 S.E.2d 340 (1983), cert. denied, 311 
N.C. 402, 319 S.E.2d 272 (1984). 


§ 136-104. Vesting of title and right of possession; record- 
ing memorandum or supplemental memoran- 
dum of action. 


CASE NOTES 


But such person has nothing, etc. — Stated in Pelham Realty Corp. v. Board of 

In accord with original. See State v. Fore- Transp., 303 N.C. 424, 279 S.E.2d 826 (1981); 
hand, 67 N.C. App. 148, 312 S.E.2d 247, cert. Department of Transp. v. Bragg, 59 N.C. App. 
denied, 311 N.C. 307, 317 S.E.2d 904 (1984). 344, 296 S.E.2d 657 (1982). 


§ 136-105. Disbursement of deposit; serving copy of dis- 
bursing order on Department of Transporta- 
tion. 


CASE NOTES 


Cited in Pelham Realty Corp. v. Board of 
Transp., 303 N.C. 424, 279 S.E.2d 826 (1981). 


§ 136-107. Time for filing answer. 


Any person named in and served with a complaint and declaration of taking 
shall have 12 months from the date of service thereof to file answer. Failure to 
answer within said time shall constitute an admission that the amount depos- 
ited is just compensation and shall be a waiver of any further proceeding to 
determine just compensation; in such event the judge shall enter final judg- 
ment in the amount deposited and order disbursement of the money deposited 
to the owner. Provided, however, at any time prior to the entry of the final 
judgment the judge may, for good cause shown and after notice to the plaintiff, 
extend the time for filing answer for 30 days. Provided that when the proce- 
dures of Article 9 of Chapter 136 are employed by the Department of Adminis- 
tration, any person named in or served with a complaint and declaration of 
taking shall have 120 days from the date of service thereof within which to 
file - answer. (1959, c. 1025, s. 2; 1973, c. 507, s. 5; 1975, c. 625; 1981, c. 245, 
s. 2. 


Effect of Amendments. — The 1981 
amendment added the second proviso. 
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§ 136-108 


ROADS AND HIGHWAYS 


§ 136-111 


CASE NOTES 


- Court Has No Discretionary Power to Al- 
low Extension, etc. — 

The courts have no discretionary power to 
allow an extension of time for the filing of an 
answer under this section. Pelham Realty 
Corp. v. Board of Transp., 303 N.C. 424, 279 
_ §.E.2d 826 (1981). 

But Parties May Make Reasonable Stip- 
ulations. — A court has no authority to alter 


the requirements of this section but there is no 
reason why parties may not make reasonable 
stipulations concerning matters to which the 
section is addressed. Pelham Realty Corp. v. 
Board of Transp., 303 N.C. 424, 279 S.E.2d 826 
(1981). 

Stated in Department of Transp. v. Combs, 
71 N.C. App. 372, 322 S.E.2d 602 (1984). 


§ 136-108. Determination of issues other than damages. 


CASE NOTES 


The State’s right to exercise the power of 
eminent domain is limited by the constitu- 
tional requirements of due process and the pay- 
ment of just compensation for property con- 
demned. State v. Forehand, 67 N.C. App. 148, 
312 S.E.2d 247, cert. denied, 311 N.C. 307, 317 
S.E.2d 904 (1984). 

A determination of ownership of the 
area affected is a prerequisite to a determi- 
nation of just compensation for the area taken. 
Limiting the trial court’s factfinding to owner- 
ship of the area taken alone would deprive the 
defendants of just compensation. State v. Fore- 
hand, 67 N.C. App. 148, 312 S.E.2d 247, cert. 
denied, 311 N.C. 307, 317 S.E.2d 904 (1984). 


A valid exercise of the power of eminent do- 
main presupposes a complete determination of 
the area affected, including ownership. State v. 
Forehand, 67 N.C. App. 148, 312 S.E.2d 247, 
cert. denied, 311 N.C. 307, 317 S.E.2d 904 
(1984). 

Applied in Board of Transp. v. Bryant, 59 
N.C. App. 256, 296 S.E.2d 814 (1982). 

Cited in Department of Transp. v. McDarris, 
308, N.C. 367, 302 S.E.2d 227 (1983); Frander 
v. Board of Transp., 66 N.C. App. 344, 311 
S.E.2d 308 (1984); Ingle v. Allen, 71 N.C. App. 
20, 321 S.E.2d 588 (1984). 


§ 136-109. Appointment of commissioners. 


CASE NOTES 


Stated in Department of Transp. v. Combs, 
71 N.C. App. 372, 322 S.E.2d 602 (1984). 


§ 136-110. Parties; orders; continuances. 


CASE NOTES 


Where, on the day set for trial, defendant 
failed to take any of the steps available to 
obtain a delay or to request an extension, his 
“voluntary dismissal without prejudice” would 
be deemed an acknowledgment that he was un- 


able to disprove the Department’s valuation of 
the taken property, and that he would there- 
fore stop contesting the action. Department of 
Transp. v. Combs, 71 N.C. App. 372, 322 
S.E.2d 602 (1984). 


§ 136-111. Remedy where no declaration of taking filed; re- 
cording memorandum of action. 
Any person whose land or compensable interest therein has been taken by 


an intentional or unintentional act or omission of the Department of Trans- 
poriauion and no complaint and declaration of taking has been filed by said 


epartment of Transportation may, wi 


thin 24 months of the date of the tak- 


ing of the affected property or interest therein or the completion of the project 
involving the taking, whichever shall occur later, file a complaint in the 
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superior court setting forth the names and places of residence of the parties, so 
far as the same can by reasonable diligence be ascertained, who own or have, 
or claim to own or have estates or interests in the said real estate and if any 
such persons are under a legal disability, it must be so stated, together with a 
statement as to any encumbrances on said real estate; said complaint shall 
further allege with particularity the facts which constitute said taking to- 
gether with the dates that they allegedly occurred; said complaint shall de- 
scribe the property allegedly owned by said parties and shall describe the area 
and interests allegedly taken. Upon the filing of said complaint summons 
shall issue and together with a copy of said complaint be served on the Depart- 
ment of Transportation as provided by G.S. 1A-1, Rule 4()(4). The allegations 
of said complaint shall be deemed denied; however, the Department of Trans- 
portation within 60 days of service of summons and complaint may file answer 
thereto, and if said taking is admitted by the Department of Transportation, it 
shall, at the time of filing answer, deposit with the court the estimated 
amount of compensation for said taking and notice of said deposit shall be 
given to said owner. Said owner may apply for disbursement of said deposit 
and disbursement shall be made in accordance with the applicable provisions 
of G.S. 136-105 of this Chapter. If a taking is admitted, the Department of 
Transportation shall, within 90 days of the filing of the answer to the com- 
plaint, file a map or plat of the land taken. The procedure hereinbefore set out 
shall be followed for the purpose of determining all matters raised by the 
pleadings and the determination of just compensation. 
The plaintiff at the time of filing of the complaint shall record a memoran- 
dum of action with the register of deeds in all counties in which the land 
involved therein is located, said memorandum to be recorded among the land 
records of said county. The memorandum of action shall contain 
(1) The names of those persons who the plaintiff is informed and believes 
may have or claim to have an interest in said lands and who are 
parties to said action; 
(2) A description of the entire tract or tracts affected by the alleged tak- 
ing sufficient for the identification thereof; . 
(3) A statement of the estate or interest in said land allegedly taken for 
public use; and 
(4) The date on which plaintiff alleges the taking occurred, the date on 
which said action was instituted, the county in which it was insti- 
tuted, and such other reference thereto as may be necessary for the 
identification of said action. (1959, c. 1025, s. 2; 1961, c. 1084, s. 6; 
1963, c. 1156, s. 8; 1965, c. 514, ss. 1, 11/2; 1971, c. 1195; 1973, c. 507, 
s. 5; 1977, c. 464, ss. 7.1, 29; 1985, c. 182.) 


Effect of Amendments. — The 1985 vided by G.S. 1A-1, Rule 4(j)(4)” for “Secretary 
amendment, effective May 15, 1985, substi- of Transportation” at the end of the second sen- 
tuted “Department of Transportation as pro- _ tence of the first paragraph. 


CASE NOTES 


Inverse Condemnation. — Property condemnation action. Lea Co. v. North Caro- 
owners need not seek to recover compensation lina Bd. of Transp., 308 N.C. 603, 304 S.E.2d 
in ongoing condemnation proceedings for a 164 (1983). 
subsequent further taking by the State. Prop- When choosing to bring a separate action for 
erty owners may choose to bring a separate inverse condemnation, the property owners 
action for inverse condemnation pursuant to will not be entitled to damages which are 
this section when there is a further taking by merely a consequence of the taking in the prior 
the State after the initiation of the original condemnation action. Injuries accruing to the 
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remaining property caused by the original tak- 


_ ing by condemnation, including injuries result- 
_ ing from the condemnor’s use of the previously 
taken portion, are not compensible in an 
_ inverse condemnation action unless they are so 
great as to amount in themselves to a separate 
taking. Lea Co. v. North Carolina Bd. of 
_ Transp., 308 N.C. 603, 304 S.E.2d 164 (1983). 


Relative Liabilities of Department and 


- Contractor For Damages From Blasting 


Operations. — Because of the inherently dan- 


- gerous or ultrahazardous nature of blasting, 


when a contractor employed by the Depart- 
ment of Transportation uses explosives in the 
performance of his work, he is primarily and 


strictly liable for any damages proximately re- 
sulting therefrom. Cody v. North Carolina 


Dep’t of Transp., 45 N.C. App. 471, 263 S.E.2d 
334 (1980). 
A contractor employed by the Department of 


_ Transportation cannot be held liable to a prop- 


erty owner for damages resulting from the 
work done with proper skill and care. The 
owner’s remedy is against the Department of 
Transportation on the theory of condemnation. 
Cody v. North Carolina Dep’t of Transp., 45 
N.C. App. 471, 263 S.E.2d 334 (1980). 
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An agreement between the Department of 
Transportation and a contractor that the con- 
tractor would indemnify the Department of 
Transportation for any claims arising out of 
the performance of a highway reconstruction 
contract, including any claims caused by the 
contractor’s blasting operations, did not affect 
plaintiffs right to sue the Department of 
Transportation or the contractor or both for 
loss of a building on their property allegedly 
caused by the contractor’s blasting operations. 
Cody v. North Carolina Dep’t of Transp., 45 
N.C. App. 471, 263 S.E.2d 334 (1980). 

Applied in Long v. City of Charlotte, 306 
N.C. 187, 293 S.E.2d 101 (1982). 

Cited in Department of Transp. v. Winston 
Container Co., 45 N.C. App. 638, 263 S.E.2d 
830 (1980); National Adv. Co. v. Bradshaw, 48 
N.C. App. 10, 268 S.E.2d 816 (1980); Lea Co. v. 
North Carolina Bd. of Transp., 57 N.C. App. 
392, 291 S.E.2d 844 (1982); Cody v. Depart- 
ment of Transp., 60 N.C. App. 724, 300 S.E.2d 
25 (1983); Department of Transp. v. McDarris, 
308 N.C. 367, 302 S.E.2d 227 (1983). 


§ 136-112. Measure of damages. 


Legal Periodicals. — For survey of 1979 
property law, see 58 N.C.L. Rev. 1509 (1980). 


CASE 


I. GENERAL CONSIDERATION. 


Legislative Intent. — This section clarifies 
the legislative intent behind § 136-103. State 
y. Forehand, 67 N.C. App. 148, 312 S.E.2d 247, 
cert. denied, 311 N.C. 307, 317 S.E.2d 904 
(1984). 

The State’s right to exercise the power of 
eminent domain is limited by the constitu- 
tional requirements of due process and the pay- 
ment of just compensation for property con- 
demned. State v. Forehand, 67 N.C. App. 148, 
312 S.E.2d 247, cert. denied, 311 N.C. 307, 317 
S.E.2d 904 (1984). 

A determination of ownership of the 
area affected is a prerequisite to a determi- 
nation of just compensation for the area taken. 
Limiting the trial court’s factfinding to owner- 
ship of the area taken alone would deprive the 
defendants of just compensation. State v. Fore- 
hand, 67 N.C. App. 148, 312 S.E.2d 247, cert. 
denied, 311 N.C. 307, 317 S.E.2d 904 (1984). 

A valid exercise of the power of eminent do- 
main presupposes a complete determination of 
the area affected, including ownership. State v. 
Forehand, 67 N.C. App. 148, 312 S.E.2d 247, 
cert. denied, 311 N.C. 307, 317 S.E.2d 904 
(1984). 


NOTES 


Special and General Benefits Distin- 
guished. — “Special benefits” have been de- 
fined as those which arise from the peculiar 
relation of the land in question to the public 
improvement. “General benefits” are those ac- 
cruing to the public at large by reason of in- 
creased community property resulting from the 
project. Department of Transp. v. McDarris, 62 
N.C. App. 55, 302 S.E.2d 277 (1983). 

Real Estate Appraisers Not Restricted 
by Subdivision (1). — Subdivision (1) of this 
section speaks only to the exclusive measure of 
damages to be employed by the commissioner, 
jury or judge. It in no way attempts to restrict 
expert real estate appraisers to any particular 
method of determining the fair market value of 
property. Department of Transp. v. McDarris, 
62 N.C. App. 55, 302 8.E.2d 277 (1983). 

Real estate appraisers are not required to 
use the before and after formula in determin- 
ing damages. Department of Transp. v. 
McDarris, 62 N.C. App. 55, 302 S.E.2d 277 
(1983). 

The formula in subdivision (1) of this sec- 
tion contemplates a particular date; that is, 
the date of taking. It does not contemplate con- 
sideration of damages that might later arise 


803 


§ 136-112 


during construction. Department of Transp. v. 
Bragg, 59 N.C. App. 344, 296 S.E.2d 657 
(1982), cert. granted, 307 N.C. 576, 299 S.E.2d 
646 (1983). 

Compensation must be determined as of the 
time of the taking. Occurrences or events 
which may affect the value of the property af- 
ter the date of the taking are not cognizable in 
an assessment of damages in an eminent do- 
main proceeding. Department of Transp. v. 
Bragg, 59 N.C. App. 344, 296 S.E.2d 657 
(1982), cert. granted, 307 N.C. 576, 299 S.E.2d 
646 (1983). 

In condemnation proceedings, the determi- 
native question is: In its condition on the day of 
taking, what was the value of the land for the 
highest and best use to which it would be put 
by owners possessed of prudence, wisdom and 
adequate means? The owner’s actual plans or 
hopes for the future are completely irrelevant. 
Such aspirations are regarded as too remote 
and speculative to merit consideration. City of 
Winston-Salem v. Davis, 59 N.C. App. 172, 296 
S.E.2d 21, cert. denied, 307 N.C. 269, 299 
S.E.2d 214 (1982). 

Valid Traffic Regulations Not Amount- 
ing to Compensable Taking. — The enact- 
ment of valid traffic regulations which change 
traffic patterns and cause circuity of travel but 
do not foreclose reasonable access to the 
roadway from abutting property are proper ex- 
ercises of the police power for which no com- 
pensation need be made by the State or its 
agencies. Board of Transp. v. Terminal Whse. 
Corp., 300 N.C. 700, 268 S.E.2d 180 (1980). 

The dead-ending and reclassification of the 
roadway on which property abutted are valid 
traffic regulations for which no compensation 
is ordinarily required. Board of Transp. v. Ter- 
minal Whse. Corp., 300 N.C. 700, 268 S.E.2d 
180 (1980). 

Noncompensable injuries to property values 
resulting from enactment of valid traffic regu- 
lations do not become compensable merely be- 
cause some property was coincidentally taken 
in connection with project which put the regu- 
lations into effect. Board of Transp. v. Termi- 
nal Whse. Corp., 300 N.C. 700, 268 S.E.2d 180 
(1980). 

Frequency of flooding is not, in itself, de- 
terminative of a taking. Lea Co. v. North 
Carolina Bd. of Transp., 59 N.C. App. 392, 291 
S.E.2d 844, cert. granted, 306 N.C. 557, 294 
S.E.2d 371 (1982), affd, 308 N.C. 603, 304 
S.E.2d 164 (19838). 

Recurring Flood Is Permanent Invasion 
If Structure Causing It Is Permanent. — As 
a 100-year flood is, by statistical definition, an 
inevitably recurring event, thus, if the struc- 
tures causing the overflow are permanent, the 
overflow which occurs with the 100-year flood 
constitutes a permanent invasion. Lea Co. v. 
North Carolina Bd. of Transp., 57 N.C. App. 
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392, 291 S.E.2d 844, cert. granted, 306 N.C. 
557, 294 S.E.2d 371 (1982), affd, 308 N.C. 603, 
304 S.E.2d 164 (1983). 

Reasonable use rule, pursuant to which 
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possessor of land incurs liability for interfer- — 


ence with flow of surface waters only when 
such interference is unreasonable and causes 
substantial damage, governs disposal of sur- 
face waters among private parties and has no 
application in condemnation proceedings, since 
the principle of reasonable use is superseded by 
the constitutional mandate that just compensa- 
tion must be paid when private property is 
taken for public use. Board of Transp. v. Ter- 
minal Whse. Corp., 300 N.C. 700, 268 S.E.2d 
180 (1980). | 

Whether expert testifying from personal 
knowledge must first relate underlying 
facts before giving his opinion is matter left to 
sound discretion of trial judge. Board of 
Transp. v. Terminal Whse. Corp., 300 N.C. 
700, 268 S.E.2d 180 (1980). 

Inverse Condemnation. Property 
owners need not seek to recover compensation 
in ongoing condemnation proceedings for a 
subsequent further taking by the State. Prop- 
erty owners may choose to bring a separate 
action for inverse condemnation pursuant to 
§ 136-111 when there is a further taking by 
the State after the initiation of the original 
condemnation action. Lea Co. v. North Caro- 
lina Bd. of Transp., 308 N.C. 603, 304 S.E.2d 
164 (1983). 

When trial on the issue of damages in the 
initial condemnation action has not yet oc- 
curred, principles of judicial economy dictate 
that the owners of the taken land may allege a 
further taking by inverse condemnation in on- 
going proceedings. Lea Co. v. North Carolina 
Bd. of Transp., 308 N.C. 603, 304 S.E.2d 164 
(1983). 

Cited in City of Winston-Salem v. Tickle, 53 
N.C. App. 516, 281 S.E.2d 667 (1981); Depart- 
ment of Transp. v. McDarris, 62 N.C. 55, 302 
S.E.2d 227 (1983); Frander v. Board of Transp., 
66 N.C. App. 344, 311 S.E.2d 308 (1984). 


Il. DAMAGES WHERE PART OF 
TRACT TAKEN. 


In General. — 

The measure of damages to be used in con- 
demnation cases in which the state does not 
take the plaintiffs property in its entirety is 
mandated by this section to be the difference 
between the fair market value of the entire 
tract immediately prior to said taking and the 
fair market value of the remainder immedi- 
ately after said taking less any special or gen- 
eral benefits. Lea Co. v. North Carolina Bd. of 
Transp., 308 N.C. 603, 304 S.E.2d 164 (1983). 

To recover under subdivision (1) the 
area affected and the area taken must con- 
stitute a single tract. Unity of ownership is 
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an important criterion. State v. Forehand, 67 


| In general, purchase price is admissible if i 
N.C. App. 148, 312 S.E.2d 247, cert. denied, price is admissible if it 


311 N.C. 307, 317 S.E.2d 904 (1984). 

The factors for determining whether the 
_ parcels are one tract or several tracts are 
“unity if ownership, physical unity and unity 
of use.” City of Winston-Salem v. Davis, 59 
N.C. App. 172, 296 S.E.2d 21, cert. denied, 307 
N.C. 269, 299 S.E.2d 214 (1982). 
Subdivision (1) states the, etc. — 
Subdivision (1) of this section provides a 
landowner compensation only for damages 
arising from a taking of property and which 
_ flow directly from the use to which the land 
- taken is put. No compensation is awarded for 
| damages which are shared by neighboring 
| property owners and the public, and which 
arise regardless of whether the landowner’s 
_ property has been condemned. Board of 
Transp. v. Bryant, 59 N.C. App. 256, 296 
_ §.E.2d 814 (1982). 
Only damages proximately and directly 
_ caused by the taking at the time of the tak- 
_ ing are recoverable. Department of Transp. 
vy. Bragg, 59 N.C. App. 344, 296 S.E.2d 657 
(1982), cert. granted, 307 N.C. 576, 299 S.E.2d 
- 646 (1983). 
But Damage Must Result from, etc. — 
As long as a landowner is afforded reason- 
- able access to an abutting street or highway, 
he is not entitled to compensation. Mere incon- 
venience resulting from circuity of travel is not 
- compensable. Board of Transp. v. Bryant, 59 
| N.C. App. 256, 296 S.E.2d 814 (1982). 

Damages Not Resulting from Taking, etc. 

Damages for unreasonable interference with 
access to defendants’ remaining property dur- 
ing construction on a public road project do not 
arise from the taking of the right-of-way or 
from the use to which the taken property is 
put. These damages are noncompensable be- 
cause they are not unique to defendants. They 
are shared by defendants in common with the 
public at large, and the fact that a taking oc- 
curs does not make all other damages automat- 
ically compensable. Board of Transp. v. Bry- 
ant, 59 N.C. App. 256, 296 S.E.2d 814 (1982). 


Ill. PLEADING AND PRACTICE. 


Admissibility of Evidence Generally. — 

When the Department of Transportation 
takes only a part of a tract of land, the owners 
may introduce at the jury trial on the issue of 
compensation any evidence of damage to the 
remaining property caused by the Department 
of Transportation before the opening of the 
jury trial. Lea Co. v. North Carolina Bd. of 
Transp., 308 N.C. 603, 304 S.E.2d 164 (1983). 

Rules as to Admissibility of Evidence of 
Purchase Price. — See City of Winston- 
Salem v. Davis, 59 N.C. App. 172, 296 S.E.2d 
21, cert. denied, 307 N.C. 269, 299 S.E.2d 214 
(1982). 


is relevant to the value of the land at the time 
of condemnation. City of Winston-Salem v. 
Davis, 59 N.C. App. 172, 296 S.E.2d 21, cert. 
denied, 307 N.C. 269, 299 S.H.2d 214 (1982). 

Where condemnees bought the property at a 
voluntary sale only four years before the con- 
demnation action and there was no evidence of 
extensive changes to the condemned parcel or 
to the surrounding area, the purchase price 
was admissible. City of Winston-Salem v. 
Davis, 59 N.C. App. 172, 296 S.E.2d 21, cert. 
denied, 307 N.C. 269, 299 S.E.2d 214 (1982). 

The price paid at voluntary sales of land, 
similar in nature, location, and condition to the 
condemnee’s land, is admissible as indepen- 
dent. evidence of the value of the land taken if 
the prior sale was not too remote in time. 
Whether two properties are sufficiently similar 
to admit evidence of the purchase price of one 
as a guide to the value of the other is a ques- 
tion to be determined by the trial judge in the 
exercise of a sound discretion guided by law. 
City of Winston-Salem v. Davis, 59 N.C. App. 
172, 296 S.E.2d 21, cert. denied, 307 N.C. 269, 
299 S.E.2d 214 (1982). 

Prima facie showing of substantial phys- 
ical damage measurable in monetary 
terms is required. Lea Co. v. North Carolina 
Bd. of Transp., 57 N.C. App. 392, 291 S.E.2d 
844, cert. granted, 306 N.C. 557, 294 S.E.2d 
371 (1982), aff'd, 308 N.C. 603, 304 S.E.2d 164 
(1983). 

Proof of Monetary Loss Sufficient. — In 
inverse condemnation action seeking compen- 
sation for a flood easement allegedly taken by 
defendant when its highway structures 
foreseeably increased the level of flooding on 
plaintiffs property, resulting in substantial 
damage to apartments thereon, plaintiff ade- 
quately demonstrated its monetary loss 
through evidence of repair costs, lost present 
and future rental income, and an estimate of 
the value of the property immediately before 
and immediately after the taking by a person 
familiar with the property. Lea Co. v. North 
Carolina Bd. of Transp., 57 N.C. App. 392, 291 
S.E.2d 844, cert. granted, 306 N.C. 557, 294 
S.E.2d 371 (1982), affd, 308 N.C. 603, 304 
S.E.2d 164 (1983). 

Right of Action Accrues When Damage 
Occurs. — Where there has been a taking of 
property by the construction and maintenance 
of a nuisance, the right of action does not ac- 
crue until damage has occurred. And ordinar- 
ily the applicable statute of limitations begins 
to run against the landowner at the time the 
first damage arises from the nuisance. Lea Co. 
vy. North Carolina Bd. of Transp., 57 N.C. App. 
392, 291 S.E.2d 844, cert. granted, 306 N.C. 
557, 294 S.E.2d 371 (1982), affd, 308 N.C. 603, 
304 S.E.2d 164 (1983). 
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§ 136-113. Interest as a part of just compensation. 


To said amount awarded as damages by the commissioners or a jury or ~ 
judge, the judge shall, as a part of just compensation, add interest at the legal © 


rate as provided in G.S. 24-1 on said amount from the date of taking to the 
date of judgment; but interest shall not be allowed from the date of deposit on 
so much thereof as shall have been paid into court as provided in this Article. 


§ 136-119 


(1959, c. 1025, s. 2; 1983, c. 812.) 


Effect of Amendments. — The 1983 
amendment, effective 10 days after ratifica- 
tion, substituted “legal rate as provided in G.S. 


? 


24-1” for “rate of six percent (6%) per annum.’ 
The act was ratified July 19, 1983. 


§ 136-117. Payment of compensation. 


CASE NOTES 


Section is directed at adverse and con- 
flicting claims to a specific sum. State Hwy. 


§ 136-119. Costs and appeal. 


CASE 


Litigation expenses and costs incurred by 
landowner in condemnation proceeding do not 
constitute part of the “just compensation” re- 
quired to be paid by the Fifth Amendment and 
may be taxed as part of the costs only if autho- 
rized by statute. Department of Transp. v. 
Winston Container Co., 45 N.C. App. 638, 263 
S.E.2d 830 (1980). 

When Reimbursement For Attorney, Ap- 
praisal and Engineering Fees Authorized. 
— This section authorizes the court having ju- 
risdiction of a condemnation action instituted 
by the Department of Transportation to award 
the landowner reimbursement for reasonable 
attorney, appraisal, and engineering fees actu- 
ally incurred because of the condemnation pro- 
ceedings only if: (1) “the final judgment is that 
the Department of Transportation cannot ac- 
quire real property by condemnation”; (2) “the 
proceeding is abandoned by the Department of 
Transportation”; or (3) judgment is rendered 
for the plaintiff in an inverse condemnation 
proceeding brought under § 136-111. Depart- 
ment of Transp. v. Winston Container Co., 45 
N.C. App. 638, 263 S.E.2d 830 (1980). 

A judgment entered by the trial court dis- 
missing a condemnation action brought by the 
Department of Transportation because the 
court was of the opinion that it lacked jurisdic- 


Comm’n v. Cape, 49 N.C. App. 137, 270 S.E.2d } 


555 (1980). 


NOTES 


tion for the reason that the resolution of the 
State Board of Transportation authorizing con- 
demnation of defendant’s property was insuffi- 
cient did not constitute a final judgment that 
the Department of Transportation could not ac- 
quire defendant’s real property by condemna- 
tion within the purview of this section, and 
this section did not authorize the trial court to 
award defendant reimbursement for attorney, 
appraisal and engineering fees incurred be- 
cause of the condemnation proceeding. Depart- 
ment of Transp. v. Winston Container Co., 45 
N.C. App. 638, 263 S.E.2d 830 (1980). 

The award of attorney fees is in the 
sound discretion of the trial judge and is 
unappealable unless there is an abuse of dis- 
cretion. Cody v. Department of Transp., 60 
N.C. App. 724, 300 S.E.2d 25 (1983). 

When a statute provides for attorney 
fees to be awarded as a part of the costs to 


_be paid by the governmental authority which 


is appropriating the property, it is not a contin- 
gent fee, but an amount equal to the actual 
reasonable value of the attorney services. Cody 
v. Department of Transp., 60 N.C. App. 724, 
300 S.E.2d 25 (1983). 

Applied in Bandy v. City of Charlotte, — 
N.C. App. —, 325 S.E.2d 17 (1985). 
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ARTICLE 11. 


Outdoor Advertising Control Act. 


| § 136-126. Title of Article. 


CASE NOTES 


This Article does not affect signs located 
in areas zoned commercial or industrial 
and nothing in it prohibits municipalities from 
regulating advertising which falls outside its 
provisions. This interpretation is supported by 
- § 160A-174(b) which expressly provides that 
the fact that “a State or federal law, standing 
alone, makes a given act, omission or condition 
unlawful shall not preclude city ordinances re- 
quiring a higher standard of conduct or condi- 
tion.” Thus, a town is authorized to outlaw out- 
door advertising which is not regulated by 
State law and to provide compensation by am- 
ortization since in such instance this Article’s 
compensation provision has no relevance. R.O. 
Givens, Inc. v. Town of Nags Head, 58 N.C. 
App. 697, 294 S.E.2d 388, cert. denied, 307 
N.C. 127, 297 S.E.2d 400 (1982). 

Off-premises advertising restriction is 
within the police power of a municipal 
government. R.O. Givens, Inc. v. Town of 
Nags Head, 58 N.C. App. 697, 294 S.E.2d 388, 
cert. denied, 307 N.C. 127, 297 S.E.2d 400 
(1982). 

A town’s prohibition of off-premise commer- 
cial signs, while permitting on-premise signs 
does not violate equal protection. R.O. Givens, 
Inc. v. Town of Nags Head, 58 N.C. App. 697, 
294 S.E.2d 388, cert. denied, 307 N.C. 127, 297 
S.E.2d 400 (1982). 

“Esthetics” constitute a legitimate con- 
sideration in the exercise of police power. 
R.O. Givens, Inc. v. Town of Nags Head, 58 
N.C. App. 697, 294 S.E.2d 388, cert. denied, 
307 N.C. 127, 297 S.E.2d 400 (1982). 

No individual rights are created under 


23 U.S.C. § 131, pertaining to control of 
outdoor advertising, since it does not impose 
regulation, but only authorizes federal-State 
agreements pursuant to which State regula- 
tory statutes may be adopted. Therefore, it 
does not furnish a basis for an action under 42 
U.S.C. § 1983 for violation of a federal statu- 
tory right. R.O. Givens, Inc. v. Town of Nags 
Head, 58 N.C. App. 697, 294 S.E.2d 388, cert. 
denied, 307 N.C. 127, 297 S.E.2d 400 (1982). 

Nature of Administrative Appeal to Sec- 
retary of Transportation. — There was no 
provision within the Outdoor Advertising Con- 
trol Act or the administrative regulations pub- 
lished pursuant to the act which required or 
provided for anything other than a written ad- 
ministrative appeal to the Secretary of Trans- 
portation, and there is no provision for an ad- 
ministrative hearing by the secretary. Na- 
tional Adv. Co. v. Bradshaw, 48 N.C. App. 10, 
268 S.E.2d 816, cert. denied and appeal dis- 
missed, 301 N.C. 400, 273 S.E.2d 446 (1980). 

Administrative Procedure Act does not 
apply to Outdoor Advertising Control Act 
or regulations published pursuant to the act 
because there was no statute or administrative 
rule which required the Department of Trans- 
portation to make an agency decision after pro- 
viding an opportunity for an adjudicatory hear- 
ing, and the subject controversy was therefore 
not a contested case within the meaning of 
§ 150A-23. National Adv. Co. v. Bradshaw, 48 
N.C. App. 10, 268 S.E.2d 816, cert. denied and 
appeal dismissed, 301 N.C. 400, 273 S.E.2d 446 
(1980). 


§ 136-127. Declaration of policy. 


CASE NOTES 


Regulation for Aesthestic Reasons. — Po- 
lice power may be broad enough to include rea- 
sonable regulation of property use for aesthetic 
reasons only. County of Cumberland v. East- 
ern Fed. Corp., 48 N.C. App. 518, 269 S.E.2d 
672, cert. denied, 301 N.C. 527, 273 S.E.2d 453 
(1980). 


Applied in National Adv. Co. v. Bradshaw, 
48 N.C. App. 10, 268 S.E.2d 816 (1980); Ace- 
Hi, Inc. v. Department of Transp., 70 N.C. App. 
214, 319 S.E.2d 294 (1984). 

Quoted in Bracey Adv. Co. v. North Caro- 
lina Dep’t of Transp., 62 N.C. App. 197, 302 
S.E.2d 490 (1983). 
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§ 136-128. Definitions. 
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§ 136-131.1 


CASE NOTES 


Applied in National Adv. Co. v. Bradshaw, 
48 N.C. App. 10, 268 S.E.2d 816 (1980). 
Quoted in Bracey Adv. Co. v. North Caro- 


. 


q 


lina Dep’t of Transp., 62 N.C. App. 197, 302 — 


S.E.2d 490 (1983). 


§ 136-130. Regulation of advertising. 


CASE NOTES 


Permit to erect and maintain advertising 
signs was not subject to revocation pursu- 
ant to a regulation providing for revocation for 
“unlawful violation of control of access on in- 
terstate ... facilities,’ where employees of the 
permit holder had parked their truck on the 
shoulder of the interstate and were servicing a 


sign, but had not crossed any access control — 


fence or other barrier in order to service the 
sign. Ace-Hi, Inc. v. Department of Transp., 70 
N.C. App. 214, 319 S.E.2d 294 (1984). 

Stated in National Adv. Co. v. Bradshaw, 48 
N.C. App. 10, 268 S.E.2d 816 (1980). 


§ 136-131. Removal of existing nonconforming advertising. 


CASE NOTES 


Cash Compensation Required for Re- 
moval of Certain Signs Located in Non- 
commercial or Industrial Areas. — With re- 
spect to advertising signs which are not located 
in areas zoned commercial or industrial, this 
section and 23 U.S.C. § 181 specifically re- 
quire cash compensation to sign owners whose 
signs are removed pursuant to those acts. R.O. 
Givens, Inc. v. Town of Nags Head, 58 N.C. 
App. 697, 294 S.E.2d 388, cert. denied, 307 
N.C. 127, 297 S.E.2d 400 (1982). 

However, in order to be compensable, 
this section requires that a sign be lawfully 
erected under State law. Signs rendered un- 
lawful by local zoning ordinances adopted pur- 


suant to the enabling statute, § 160A-381, are 
not signs “lawfully erected” and therefore are 
not compensable. R.O. Givens, Inc. v. Town of 
Nags Head, 58 N.C. App. 697, 294 S.E.2d 388, 
cert. denied, 307 N.C. 127, 297 S.E.2d 400 
(1982). 

Applied in Ace-Hi, Inc. v. Department of 
Transp., 70 N.C. App. 214, 319 S.E.2d 294 
(1984). 

Stated in National Adv. Co. v. Bradshaw, 48 
N.C. App. 10, 268.S.E.2d 816 (1980). 

Cited in Bracey Adv. Co. v. North Carolina 
Dep’t of Transp., 62 N.C. App. 197, 302 S.E.2d 
490 (1983). 


§ 136-131.1. Just compensation required for the removal of 
billboards on federal-aid primary highways by 


local authorities. 


No municipality, county, local or regional zoning authority, or other politi- 
cal subdivision, shall, without the payment of just compensation in accordance 
with the provisions that are applicable to the Department of Transportation 
as provided in paragraphs 2, 3, and 4 of G.S. 136-131, remove or cause to be 
removed any outdoor advertising adjacent to a highway on the National Sys- 
tem of Interstate and Defense Highways or a highway on the Federal-aid 
Primary Highway System for which there is in effect a valid permit issued by 
the Department of Transportation pursuant to the provisions of Article 11 of 
Chapter 136 of the General Statutes and regulations promulgated pursuant 
thereto. (1981 (Reg. Sess., 1982), c. 1147, s. 1.) 
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§ 136-132 ROADS AND HIGHWAYS 


§ 136-133 
Editor’s Note. — Session Laws 1981 (Reg. 


tion shall expire June 30, 1989, and sh 
Sess., 1982), c. 1147, s. 2, as amended by Ses- » and shall have 


no force or effect thereafter. 


sion, Laws 1983, c. 318, provides that this sec- 


CASE NOTES 


Applied in R.O. Givens, Inc. v. Town of 


_ Nags Head, 58 N.C. App. 697, 294 S.E.2d 388 
(1982). 


§ 136-132. Condemnation procedure. 


CASE NOTES 


Stated in National Adv. Co. v. Bradshaw, 48 


N.C. App. 10, 268 S.E.2d 816 (1980). 


§ 136-133. Permits required. 


No person shall erect or maintain any outdoor advertising within 660 feet of 


_ the nearest edge of the right-of-way of the interstate or primary highway 
_ system, except those allowed under G.S. 136-129, subdivisions (2) and (3) in 
_ this Article, or beyond 660 feet of the nearest edge of the right-of-way of the 
interstate or primary highway system, except those allowed under G:S. 
| 136-129.1, subdivisions (2) and (3), without first obtaining a permit from the 
_ Department of Transportation or its agents pursuant to the procedures set out 
_ by rules and regulations promulgated by the Department of Transportation. 
| The permit shall be valid until revoked for nonconformance with this Article 
| or rules and regulations promulgated by the Department of Transportation 


thereunder. Any person aggrieved by the decision of the Department of Trans- 


- portation or its agents in refusing to grant or in revoking a permit may appeal 
the decision in accordance with the rules and regulations enacted by the 
_ Department of Transportation pursuant to this Article to the Secretary of 


Transportation who shall make the final decision on the agency appeal. The 
Department of Transportation shall have the authority to charge permit fees 


_ to defray the costs of administering the permit procedures under this Article. 


The fees for directional signs as set forth in G.S. 136-129(1) and GSS. 
136-129.1(1) shall not exceed a twenty dollar ($20.00) initial fee and a fifteen 
dollar ($15.00) annual renewal fee. The fees for outdoor advertising struc- 


tures, as set forth in G.S. 136-129(4) and (5) shall not exceed a twenty dollar 
($20.00) initial fee and a fifteen dollar ($15.00) annual renewal fee. (1967, c. 


1248, s. 8; 1973, c. 507, s. 5; 1975, c. 568, s. 11; 1977, c. 464, ss. 7.1, 32; 1983, c. 


| 604, s. 2.) 


Effect of Amendments. — The 1983 fourth sentence and added the last two sen- 


- amendment, effective July 1, 1983, deleted  tences. 
“reasonable” preceding “permit fees” in the 
CASE NOTES 


sign, but had not crossed any access control 


Permit to erect and maintain advertising 
fence or other barrier in order to service the 


signs was not subject to revocation pursu- 


ant to a regulation providing for revocation for 


“unlawful violation of control of access on in- 


terstate ... facilities,” where employees of the 
permit holder had parked their truck on the 


- shoulder of the interstate and were servicing a 


sign. Ace-Hi, Inc. v. Department of Transp., 70 
N.C. App. 214, 319 S.E.2d 294 (1984). 

Stated in National Adv. Co. v. Bradshaw, 48 
N.C. App. 10, 268 S.E.2d 816 (1980). 
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§ 136-134 


§ 136-134. Illegal advertising. 


1985 CUMULATIVE SUPPLEMENT 


§ 136-140 


CASE NOTES 


Stated in National Adv. Co. v. Bradshaw, 48 
N.C. App. 10, 268 S.E.2d 816 (1980). 


§ 136-134.1. Judicial review. 


CASE 


This section clearly limits the scope of 
review to (1) constitutional violations, (2) stat- 
utory or regulatory irregularities or (3) other 
errors of law. National Adv. Co. v. Bradshaw, 
60 N.C. App. 745, 299 S.E.2d 817 (1983). 

Although the scope of review de novo is 
broad, the superior court may take action only 
if the agency decision is (1) in violation of con- 
stitutional provisions; (2) not made in accor- 
dance with this article or the regulations 
thereunder; or (3) affected by other error of 
law. Thus, the superior court has the implied 
power to reverse when the evidence does not 
support the decision. Ace-Hi, Inc. v. Depart- 
ment of Transp., 70 N.C. App. 214, 319 S.E.2d 
294 (1984). 

This section preempts § 150A-43 and spe- 
cifically provides opportunity to have de novo 
proceeding before trial judge which satisfies 
due process requirements. National Adv. Co. v. 
Bradshaw, 48 N.C. App. 10, 268 S.E.2d 816, 
cert. denied and appeal dismissed, 301 N.C. 
400, 273 S.E.2d 446 (1980). 

Court Not Bound by Secretary’s Find- 


NOTES 


ings and Conclusions. — While an interpre- 
tation of a statute or rule of an agency admin- 
istering it is to be accorded some deference, the 
superior court’s review of a decision by the Sec- 
retary of Transportation is de novo. Therefore, 
the superior court is thus not bound by the Sec- 
retary’s findings of fact and conclusions of law 
and may arrive at a different conclusion of law 
based upon the same evidence. Appalachian 
Poster Adv. Co. v. Bradshaw, 65 N.C. App. 117, 
308 S.E.2d 764 (1983). 

Appellant Is Not Limited to Administra- 
tive Record. — Under this section, an appel- 
lant from decision and order of the Department 
of Transportation has the right to a hearing de 
novo in the Superior Court of Wake County; 
therefore, appellant is not limited to the ad- 
ministrative record. Ace-Hi, Inc. v. Depart- 
ment of Transp., 70 N.C. App. 214, 319 S.H.2d ; 
294 (1984). 

Cited in Bracey Adv. Co. v. North Carolina 
Dep’t of Transp., 62 N.C. App. 197, 302 S.E.2d 
490 (1983). 


§ 136-135. Enforcement provisions. 


CASE NOTES 


Applied in Ace-Hi, Inc. v. Department of 
Transp., 70 N.C. App. 214, 319 S.E.2d 294 
(1984). 


§ 136-140. Availability of federal aid funds. 


CASE NOTES 


Cited in National Adv. Co. v. Bradshaw, 48 
N.C. App. 10, 268 S.E.2d 816 (1980). 


810 


§ 136-141 ROADS AND HIGHWAYS § 136-149 


ARTICLE 12. 
Junkyard Control Act. 


| § 136-141. Title of Article. 


Legal Periodicals. — For comment discuss- §$.E.2d 675 (1982), see 18 Wake Forest L. Rev. 


ing aesthetics-based municipal regulation in 1167 (1982). 
light of State v. Jones, 305 N.C. 520, 290 


-§ 136-149. Permit required for junkyards. 


No person shall establish, operate or maintain a junkyard any portion of 


which is within 1,000 feet of the nearest edge of the right-of-way of the inter- 
state or primary system without obtaining a permit from the Department of 
Transportation or its agents pursuant to the procedures set out by the rules 
and regulations promulgated by the Department of Transportation. No permit 
shall be issued under the provisions of this section for the establishment, 
operation or maintenance of a junkyard within 1,000 feet to the nearest edge 
of the right-of-way of interstate or primary system except those junkyards 

which conform to one or more of the exceptions of G.S. 136-144. The permit 


shall be valid until revoked for the nonconformance of this Article or rules 


and regulations promulgated by the Department of Transportation thereun- 


der. Any person aggrieved by the decision of the Department of Transporta- 


tion or its agents in refusing to grant or revoking a permit may appeal the 


decision in accordance with the rules and regulations enacted by the Depart- 
ment of Transportation pursuant to this Article to the Secretary of Transpor- 
tation who shall make the final decision upon the agency appeal. The Depart- 
ment of Transportation shall have the authority to charge fees to defray the 


costs of administering the permit procedures under this Article. The fees for 


junkyard permits to be issued under this Article shall not exceed a twenty 
dollar ($20.00) initial fee and a fifteen dollar ($15.00) annual renewal fee. 
S196 (9cer195.s, 9: 1973; c: 507, s. 5; .c. 1439, s. 9; 1977, c. 464, s. 7.1; 1983, ¢: 
604, s. 3.) 


Effect of Amendments. — The 1983 _ costs” in the next-to-last sentence and added 


amendment, effective July 1, 1983, deleted the last sentence. 
“reasonable” preceding “fees to defray the 
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STATE OF NORTH CAROLINA 
DEPARTMENT OF JUSTICE 


Raleigh, North Carolina 


October 1, 1985 


I, Lacy H. Thornburg, Attorney General of North Carolina, do hereby cer- 
tify that the foregoing 1985 Supplement to the General Statutes of North 
Carolina was prepared and published by The Michie Company under the — 
supervision of the Department of Justice of the State of North Carolina. 


Lacy H. THORNBURG | 
Attorney General of North Carolina 
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